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RIGHT TO REPAIR 
By Fred. S. Knight 


Under section 5281, R. S. Mo., it is provided that in case of a partial 
destruction of property covered by insurance it shall be the duty of the 
party writing the policies to pay the assured a sum equal to the damage 
done to the »sroperty, or repair the same to the extent of such damage, 
not exceedin ‘the amount written in the policy, so that the property shall 
he in as goo, .condition as before the fire, at the option of the assured. 
However the ~pringfield Court of Appeals recently decided in Gordon 
v. Northweste. National Insurance Co., 77 Southwestern (2d) 512; 84 
Insurance Law Journal 1366 that such statutory right of an assured to 
require the repair of the damaged property is not superior to the right 
of a mortgagee covered by the Standard Union Mortgage Clause, to 
recover on the policy. 

\ fire insurance policy covering plaintiff's dwelling house in the sum 
of $2,500 for a period of three years from March 19, 1931, was issued 
by the defendant Northwestern National Insurance Co. The insured 
property was subject to a mortgage of $1,600 and the mortgagee’s 
interest was protected by a “union mortgage clause” attached to the 
policy. On November 9, 1931 the insured property was partially de- 
stroyed by fire. An appraisal was had and the amount of the award, 
$1,106.05 was tendered by draft to the assured. However the draft 
was réturned to the insurer by the assured’s attorney in a letter dated 
January 8, 1932, which contained a statement that the assured demanded 
that the insurer proceed at once to replace the building in its original 
condition as to any damage caused by fire and weather exposure. There- 
after the mortgagee brought suit against the insurer to recover on the 
policy and after judgment had been rendered against it, the insurer paid 
the amount thereof to the mortgagee. Subsequently the assured brought 
suit to recover the sum of $2,250 for the alleged failure of the insurer to 
repair the insured house. 

Upon appeal the Springfield Court of Appeals held that the union 
mortgage clause constituted a separate and distinct contract with the 
mortgagee which could not be abrogated by the assured and that no act 
or omission on the part of the owner could affect the mortgagee’s right 
to recover. It was further held that the statute requiring the insurer to 





pay the assured the amount of damage or repair the property at the 
option of the insured did not give the insured an unconditional right to 
elect between those methods of settlement where the union mortgage 
clause gave the mortgagee rights beyond the insured’s control. 


FACILITY OF PAYMENT CLAUSE 


Payment of the proceeds of an industrial policy to one who procured 
the issuance of the policy and paid the premiums thereon, does not con- 
stitute payment to one equitably entitled thereto within the meaning of 
the socalled “facility of payment” clause and the company making such 
payment is not thereby released from liability to the administrator or 
executor of the insured. Such in effect was the decision of the Supreme 
Court of New Jersey in Folta v. Prudential Insurance Co. of America, 
176 Atlantic 326; 84 Insurance Law Journal 1217. 

Suit was brought by the administrator of the estate of Anna Folta 
against the Prudential Insurance Co. of America on two policies of $250 
each in which Anna Folta was named as the insured. The policies were 
payable to the executor or administrator of the deceased and contained 
the socalled ‘‘facility of payment” clause which provided that the insurer 
might pay the loss “to any relative by blood or connection by marriage 
of the insured, or to any person appearing to the company to be equitably 
entitled to the same by reason of having incurred expense on behalf of 
the insured, for his or her burial, or for any other purpose.” On the 
trial it was stipulated that payments had been made by the one Mary Bonk 
whose husband’s half-brother had married the daughter of the deceased. 
There was no evidence that Mary Bonk had incurred any expense for 
the burial nor any expense whatever, except that she had paid the 
premiums on the policies since they had been taken out. It was undis- 
puted that Mary Bonk procured the issuance of the policy, that she 
paid the premiums thereon and that such policies were in her possession 
until she surrendered them to the company in exchange for a check for 
the loss. The trial court granted judgment in favor of the defendant 
insurer. 

In reversing the judgment of the trial court, the Supreme Court of 
New Jersey held that the evidence established no relationship by blood 
and that the relationship was too remote to give Mary Bonk the status 
of a connection by marriage of the insured. The court pointed out that 
there was nothing to show that Mary Bonk had incurred any expense 
for the burial nor to show that she had incurred any expense whatever 
except that she had paid the premiums on the policies and it held that 
under such circumstances the company was not entitled to consider her 
as equitably entitled to the proceeds of a policy made payable to the 
executor or administrator. of the deceased as beneficiary. 





Thompson v. New~York Life Ins. Co. 


THOMPSON v. NEW YORK LIFE INS. CO. No. 4552. 
District Court, E. D. Oklahoma. Jan. 14, 1935. 
9 Federal Supplement 248. 
1. INSURANCE. 


Where decisions were in conflict as to whether provision of life policy exclud- 
ing application of incontestable clause to health and accident insurance left policy 
open to contest as to such insurance, incontestable clause should be construed in 
favor of insured as clause of doubtful meaning. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

2. INSURANCE. ‘ Peek , 

Rule that incontestable clause should receive liberal interpretation in favor of 
insured is applicable where health and accident insurance are added to ordinary 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. _ ; ; ; ; 

Provision in life policy for double indemnity in case of accidental death is 
policy of “life insurance” within meaning of statutes relating to life insurance. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

4, INSURANCE. ne 

State statutes relating to life insurance became part of life insurance policy 
to same extent as though expressly written into it. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. 


Where life policy treated on identical basis provisions excepting double in- 
demnity and disability provisions in policy from incontestable clause, and state law 
made incontestable clause applicable to double indemnity provision, incontestable 
clause was applicable to disability provision (St. Okl. 1931, §§ 10524, 10527). 

(For other cases, see Insurance, Dec. Dig. § 400.) 


In Equity. Suit for injunctive relief by Mary M. Thompson, guardian of the 
person and estate of Joseph B. Thompson, an incompetent person, against New 
York Life Insurance Company, removed from the district court of Garvin county. 
After answer and cross-complaint filed by the Insurance Company, plaintiff's bill 
was voluntarily dismissed without prejudice, and plaintiff has since instituted an 
action for money judgment against defendant in the district court of Garvin county. 
On motions of defendants thereto, to dismiss cross-complaint, and on application of 
cross-complainant to enjoin prosecution of the action pending in the state court. 


Cross-complaint dismissed, and cross-complainant’s application for injunction 
denied. 


Wilson & Wilson, of Oklahoma City, Okl., for cross-complainant. 


R. E. Bowling, of Pauls Valley, Okl., and W. L. Farmer, of Oklahoma City, 
Okl., for defendants on cross-complaint. 


FRANKLIN E. KENNAMER, District Judge. 


By its cross-complaint, the New York Life Insurance Company, seeking can- 
cellation of an insurance policy, and, as incidental thereto, other relief both legal 


and equitable, predicates its cause upon an alleged state of facts, substantially as 
follows : 


The Insurance Company issued to Joseph B. Thompson a policy, effective Feb- 
tuary 23, 1924. This policy provides that the New York Life Insurance Company 
“* * * agrees to pay to Mary M. Thompson, Mother of the Insured, Beneficiary, 
Ten Thousand Dollars upon receipt of due proof of the death of Joseph B. Thomp- 
son, the Insured; or Twenty Thousand Dollars upon receipt of due proof that the 
death of the Insured resulted directly and independently of all other causes from 
bodily injury, effected solely through external, violent and accidental cause, and 
that such death occurred within ninety days after sustaining such injury, subject 
to all the terms and conditions contained in Section 2 hereof. 


“And the Company agrees to pay to the Insured One Hundred Dollars each 
month during the lifetime of the Insured and also to waive the payment of pre- 
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miums, if the Insured becomes wholly and presumably permanently disabled be- 
fore age 60, subject to all the terms and conditions contained in Section 1 hereof.” 

The policy stipulates for an annual premium of $357.70, of which amount it is 
recited that $15.40 is for the double indemnity benefit, and $18.60 for the disability 
benefits. Section 1, entitled “Disability Benefits,” in eight numbered sub-divisions, 
reads: 

Total Disability.—Disability shall be deemed to be tote al whenever the In- 
sured is wholly disabled by bodily injury or disease so that he is prevented there- 
Ly from engaging in any occupation whatsoever for remuneration or profit 

“2. Permanent Disability—Disability shall be presumed to be permanent,—(a) 
Whenever the Insured will presumably be so totally disabled for life; or—(b) 
After the Insured has been so totally disabled for not less than three consecutive 
months immediately preceding receipt of proof thereof. 

“3. Benefits—Upon receipt at the Company’s Home Office, before default in 
payment of premium, of due proof that the Insured is totally and presumably per- 
manently disabled and that such disability occurred after the insurance under this 
Policy took effect and before its anniversary on which the Insured’s age at aearest 
birthday is sixty years, the following benefits will be granted: 

“(a) Income Payments.—The Company will pay to the Insured a monthly in- 
come of $10 per $1,000 of the face of the policy during his lifetime and continued 
disability beginning immediately on receipt of said proof. Any income payment 
due before the Company approves the proof of disability shall be payable upon 
such approval. If disability results from insanity, income payments under this 
section will be paid to the beneficiary in lieu of the Insured. 

“(h) Waiver of premiums.—The Company will waive payment of any pre- 
mium falling due after approval of said proof and during such disability. Any 
premium due prior to ~_ approval is payable in accordance with the terms of the 
policy, but if due after receipt of proof will, if paid, be refunded upon approval 
of proot. 


“4. In the event of default in payment of premium after the Insured has be- 
come totally disabled, the policy will be restored upon payment of arrears of pre- 
{ 

t 


ir 
mium with interest at 5%, provided due proof that the Insured is totally and pre- 
sumably disabled, as herein defined, is received by the Company not later than six 
months after said default and the benefits under this section shall then be the 
same as if said default had not occurred. 

“5. It is further agreed that the total and irrecoverable loss of the sight of 
both eyes, or of the use of both hands or of both feet or of one hand and one foot 
shall be considered total and permanent disability. 


‘6. Recovery from Disability—The Company may from time to time demand 
due proof of the continuance of total disability, but not oftener than once a year 
after it has continued for two full years. Upon failure to furnish such proof, 

if at any time it shall appear to the Company that the Insured is able to en gage in 


any occupation for remuneration or profit, no further income payments shall 
mane nor premiums waived. 


The sum payable in any settlement of the policy shall not be reduced -by 
income » Di ayments made nor by premiums waived under the above provisions. Divi- 
dends, loan and surrender values shall be the same as if the waived premiums had 
Jieen duly paid. If any benefit under this section is unpaid at the time of the In- 
sured’s death it shall be payable to the person entitled to the proceeds of the 
policy. 
“8. These Disability Benefits will not apply if the disability of the Insured sh all 
result from self inflicted injury or from military or naval service in time of war. 
Section 2, entitled, “Double Indemnity,” is as follows: “The provision for 
Double Indemnity Benefit on the first page hereof will not apply if the Ins ured’s 
death resulted from self-destruction, whether sane or insane; from any violation 
of law by the Insured; from military or naval service in time of war; from engag- 
ing in riot or insurrection; from war or any act incident thereto; from engaging, 
as ‘a passenger or otherwise, in submarine or aeronautic operations; or directly or 
indirectly from physical or mental infirmity, illness or disease of any kind. The 
Company shall have the right and opportunity to examine the body, and to make 
an autopsy unless prohibited by law.” 
The policy also contains the following clause as to incontestability: “This Pol- 
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be incontestable after two years from its date of issue except for non- 

t of premium and except as to provisions and conditions relating to Dis- 
and Double Indemnity Benefits.” 

Proof of total disability of the insured was made on June 25, 1925, and there- 

the insurer commenced the payment of monthly disability benefits as of Jan- 

1, 1925, and continued such payments until April 1, 1934, and during the same 

d waived the payment of the recurring annual premiums. Under date of April 

134, the insurer addressed a joint letter to the insured and the beneficiary, no- 

frying them that it had recently learned of certain misrepresentations made by the 

_in his application for the policy, and because thereof it rescinded the pro- 

r disability and double indemnity benefits contained in the policy and made 

- of the amount of all premiums paid for such benefits, with interest there- 

om the date of receipt to the date of tender. The letter also notified the 

lressees that by reason of the rescission of the disability and double indemnity 


ts, the annual premium under the policy was reduced to $323.70, and that the 


iad recalled its waiver of payment of the ten annual premiums due Feb- 
1925, to February 23, 1934, inclusive, and demanded payment of same, to- 
3,237, within 30 days, or in default of such payment the insurer would de- 
the policy lapsed for nonpayment of premium. A further demand was made 
return to the insurer of the sum of $11,015.20, the total of the monthly dis- 
benefits theretofore paid. This letter was received by Mary M. Thompson, 
as guardian of Joseph B. Thompson, who had become an incompetent per- 
nd she replied thereto refusing to accept’ the tender made and denying the 
i the insurer to make the demands contained in the letter. The cross-com- 
further alleged that the insured had made certain material representations 
1 his application for the policy which had been relied upon by the insurer in its 
ance of the policy, and which were wholly untrue and constituted a fraud, en- 
ling the insurer to cancel the policy, and for other relief about in accordance 
h the demands of the letter above mentioned, and that the insured had only 
t time prior to April 30, 1934, learned of said fraud. 

The motions to dismiss the cross-complaint were presented upon two grounds 

int of equity aid the existence of an adequate remedy at law. 


a 


The main argument urged in support of the first ground is that the incontest- 
clause of the policy bars the Insurance Company from the relief sought. It 
ntended that the effect of this clause is to prevent any defense of non-liability 
the disability or double indemnity benefits, ut only secures the insurer in the 
after the expiration of the two year period, to preserve all its rights incident 
uble indemnity and disability benefits recited in sections 1 and 2 of the policy. 
nand n opposition, the contention of the company is that the presence of the exception 
vear relating to double indemnity and disability contained in the clause leaves the policy 
f, or vet open to contest, because of fraud in its procurement. 


foot 


Because the type of policy involved is somewhat new, the decisions in point 
on this question are recent and not numerous. There has developed, however, an 
itreconcilab le conflict in the authorities. Favoring the construction suggested by 

d -by moyants is the case of Ness v. Mutual Life Insurance Co. of New York (C. C. A. 
Divi- 4th) 70 F.(2d) 59, wherein the clause considered was as follows: “Except for 


, had non-payment of premiums and except for the restrictions and provisions applying 

e In- to the Double Indemnity and Disability Benefits as provided in Sections 1 and 3 

the respectively, this Policy shall be incontestable after one year from its date of is- 

sue unless the Insured dies in such year, in which event it shall be incontestable af- 

shall ter two years from its date of issue.” Judge Parker delivered the opinion of the 
war.” court, and makes the following comment: 


l tor wT 


) Che purpose of the second exception in the incontestability clause was to make 
ed's clear that, notwithstanding the provisions of that clause, the company reserved 
ation = right to rely upon the restrictions and provisions contained in sections 1 and 
ngag- Thus the right was reserved to contest, under section 1, liability for double 
ging, since in case of suicide or death resulting from military or naval service or 
from engaging in felony, And the right was reserved to contest, under section 
3, claims for disability where due proofs had not been furnished, or where upon 
request of the company proofs of the continuance of the disability had been 
tefused, or where the disability resulted from self-inflicted injury or from military 
or naval service beyond the continental limits of the United States and Canada. 





1154 The Insurance Law Journal, Vol. 8+ [June, 1935 


Under some recent decisions defenses under clauses such as those contained in 
sections 1 and 3 are held not to be precluded by the incontestability clause. See 
Scales v. Jefferson Standard Life Ins. Co., 155 Tenn. 412, 295 S. W. 58 55 
A. L. R. 537, and note, and Wright v. Philadelphia Life Ins. Co. (D. C.) 25 
F.(2d) 514, and cases there cited. But in many jurisdictions it is held that the 
incontestability clause does preclude a defense based upon such provisions. See 
notes in 55 A. L. R. 549 and 67 A. L. R. 1364. It was evidently to guard against 
a construction of the policy holding that the defenses reserved in sections 1 and 
3 were precluded by the incontestability clause, that the second exception in that 
clause was inserted. 

“If it had been the intention of the company that the right to contest liability 
for double indemnity or disability benefits should not be affected by the incontesta- 
bility clause, it would have been easy enough to use language making that intention 
clear, as by simply wording the second exception to the incontestability clause to 
read: ‘Except as to liability for double indemnity or disability benefits.’ If there 
were any ambiguity in the language used, it is well settled that it should be 
resolved in favor of the insured. Mutual Life Ins. Co. v. Hurni Packing Co., 263 
U. S. 167, 174, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Imperial Fire Ins. 
Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 38 L. Ed. 231; Thompson 
v. Phenix Ins. Co., 136 U. S. 287, 297, 10 S. Ct. 1019, 34 L. Ed. 408. But there is 
no ambiguity. The incontestability clause was directed at defenses which might be 
asserted to the policy. The exception which we are considering was clearly intended 
to except certain defenses from the operation of that clause; and, equally clearly, 
the defenses so excepted were those enumerated in the sections to which specific 
reference was made, i. e., sections 1 and 3. These sections provide the restrictions 
and provisions under which the promise with respect to double indemnity and dis- 
ability made in the face of the policy are to be enjoyed. And the second exception 
in the incontestability clause preserves defenses arising out of these restrictions 
and provisions against the general effect of the clause. It is to be noted that the 
exception is, not as to the double indemnity and disability benefits, but as to 
—™ and provisions applying to the double indemnity and disability bene- 

is?” 

The reasoning of this case is followed by the Supreme Court of South Caro- 
lina in the very recent case of Kiriakides v. Equitable Life Assurance Society of 
United States, 177 S. E. 40, 41. In that case, the clause before the court was in 
this language: “This policy, except as to the provisions relating to Disability and 
Double Indemnity, shall be (a) incontestable after it has been in force during the 
lifetime of the Insured for a period of one year from its date of issue, provided 
premiums have been duly paid, and (b) free from restrictions on travel, resi- 
dence, occupation or military or naval service.” 

Opposing these cases are Greber v. Equitable Life Assurance Society (Ariz.) 
28 P.(2d) 817; New York Life Insurance Co. v. Davis (D. C. W. D. Pa.) 5 F. 
Supp. 316; Mutual Life of New York v. Stroehmann et al. (D. C. M. D. Pa.) 6 
F. Supp. 953; Mutual Life Insurance Co. v. McConnell et ux., 20 Pa. Dist. & Co. 
R. 250. The Greber, McConnell, and Davis Cases were all decided prior to the 
decision in the Ness Case. Judge Parker, in his opinion, makes comment on the 
first two, but does not mention the Davis Case; it probably not having been 
reported at the time. The Stroehmann Case was decided a few weeks aiter the 
Ness Decision and construed a clause exactly the same as involved in the Ness 
Case, but it is clear that Judge Watson did not have the Ness opinion before 
him. 

[1, 2] Because of these opposing decisions, I think it could be very well said 
that the clause is of doubtful meaning, and, therefore, under the rule requiring 
the construction of doubtful provisions of a policy in favor of the insured, it 
should be interpreted as movants have suggested. But I am constrained to believe 
that the reasons given by Judge Parker are applicable here and are sound and in 
accord with the true fundamentals of insurance now of so great importance in 
human affairs. For business reasons, and in many states by statutory command, 
the incontestable clause has found a firm place in life insurance contracts. It 1s 
beneficial to the insurer and the insured alike. The policy is more salable because 
of it, and it gives a security to the insured. No doubt, the premium is computed 
on a basis of the greater risk incident to its presence in a policy. The application 
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for an insurance policy is usually written by or in the presence of the agent of 
the company. The medical examination is by a physician chosen by the company. 
Hence, a provision as to incontestability should unquestionably receive a liberal 
interpretation in favor of the insured, and this rule should not be varied where 
there is added health and accident insurance to the ordinary life policy. 

[3-5] The construction here adopted is also supported by another consideration 
of compelling influence. The exception from incontestability as to disability bene- 
fits, whatever it may be, is identical with such exception as to double indemnity. 
Its meaning, therefore, logically should be held to be the same in the case of either 
class of benefits. If the language, for instance, exempts liability for double 
indemnity from the two-year incontestable period, likewise it affords the same 
exemption for the liability because of disability benefits, as both classes of benefits 
are afforded identical exemption by the express terms of the clause. It is fair to 
say that the expert who prepared the policy so intended. The contract for double 
indemnity in the case of accidental death contained in a policy is deemed a policy 
of life insurance within the meaning of the statutes relating to life insurance. 
Whitfield v. AXtna Life Ins. Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895; 
Continental Casualty Co. v. Agee (C. C. A. 8) 3 F.(2d) 978; New York Life 
Ins. Co. v. Rositzky (C. C. A. 8) 45 F.(2d) 758: Atma Life Ins. Co. v. Wert- 
heimer (C, C. A. 10) 64 F.(2d) 438; Aitna Life Ins. Co. v. Braukman (C. C. A. 
10) 70 F.(2d) 647. And the statutes of Oklahoma relating to life insurance 
become a part of this policy to the same extent as though they had been expressly 
written into it. Great Southern Life Insurance Co. v. Jones (C. C. A. 8) 35 F.(2d) 
122. Section 10524, O. S. 1931, provides: 

“No policy of life insurance shall be issued or delivered in this State * * * 
unless the same shall at least provide in substance the following: * * * 

“Third. That the policy * * * shall be incontestable after two years from 
its date, except for non-payment of premiums and except all violations of the 
condition of the policy relating to the naval or military service in time of war. 

Section 10527, O. S. 1931, requires the approval of the form of every life 
insurance policy by the State Insurance Commissioner. Therefore, it is plain that 
the period within which the insurer could contest the liability for double indemnity 
was fixed at two years, whatever may have been the intention of the parties to 
the contract. It is to be assumed, however, in view of the above statutory pro- 
visions, that the incontestable clause was drafted with the purpose that it have a 
meaning to comply with the statute, and if, referring to double indemnity, it has 
such meaning, does it not follow that it was intended to have the same meaning 
as to disability benefits? I think it should be so considered. 


In view of the construction given the incontestable clause, the cross-complaint 
should be and is dismissed for want of equity, and it is unnecessary to enter into 
the vexatious question as to whether the company would have an adequate remedy 
at law. In passing it may be well to remark that the cross-complaint shows on its 
face a situation which might bar the company on account of laches. For a period 
of nearly ten years it did not question the policy, but paid the disability benefits 
during all that time, according to its provisions. It would seem that it had ample 
time for investigation, and was not diligent in its discovery of the fraud. But on 
this point I make no decision. 

The application of cross-complainant for an injunction against the prosecution 
of the action pending in the district court of Garvin county is denied. However, 
since the dismissal of the cross-complaint on the grounds above announced con- 
stitutes a decision on the merits of the case, it is to be expected that no other 
proceedings will be had in the case pending in the state court until it is determined 
whether an appeal is taken from this decision. In the event of appeal herefrom by 
the cross-complainant, I think it may, if necessary, properly apply to the Circuit 
Court of Appeals for an order staying the state court action pending the appeal. 


SHANER v. WEST COAST LIFE INS. CO. No. 1040. 
Circuit Court of Appeals, Tenth Circuit. Nov. 22, 1934. 
73 Federal Reporter (2d) 681. 
3. INSURANCE. 


That medical examiner inserted false statements not made by insured as to 
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insured’s health in application did not preclude cancellation of policy, because 
insured’s retention of policy for almost year thereafter made insured party to 
deception. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

4. INSURANCE. 

In action to cancel policy, that insurer accepted semiannual premium after 
second physical examination did not constitute waiver of false statements in appli- 
cation where insurer had no knowledge of such false statements when premium 
Was accepted. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE. 

hile insurer must act to annul contract within reasonable time after dis- 
covering falsity of statements in application, insurer is entitled to reasonable time 
to make its investigation and determine what action should be taken. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

7. INSURANCE. 

In action to cancel policy for fraud, false representation of health in applica- 
tion knowingly made is material as matter of law without proof and implies intent 
to deceive, and it will be presumed that insurer considered representation. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

9. INSURANCE. 

Provision in application that policy should not go into effect unless applicant 
was in same condition of insurability at time application was accepted and policy 
issued and that applicant continue in good health until policy was delivered and 
first premium paid is valid. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 137[2].) 

10. INSURANCE. 

Provision in application that policy should not go into effect unless applicant 
was in same condition of insurability at time application was accepted and policy 
issued rendered policy unenforceable, where insured entered hospital after applica- 
tion and was confined therein for treatment of Buerger’s disease when application 
was accepted and policy issued. 

(For other cases, see Insurance, Dec. Dig. § 127.) 


Appeal from the District Court of the United States for the District of 
Colorado; John Foster Symes, Judge. 

Action in equity by the West Coast Life Insurance Company against David 
Shaner. From the decree, the defendant appeals. 

Affirmed. 

Philip Hornbein and Isaac Mellman, both of Denver, Colo., for appellant. 

Walter W. Blood, of Denver, Colo. (G. C. Bartels, Arthur H. Laws and Paul 
P. Eagleton, all of Denver, Colo., on the brief), for appellee. 

Before Lewis, McDermott, and Bratton, Circuit Judges. 

Bratton, Circuit Judge. ; 

This is an action in equity to cancel a life insurance policy in the sum of 
$10,000 with an accompanying total and permanent disability provision. | 

On May 27, 1931, the insured submitted a signed application for the insurance 
in which it was expressly covenanted and agreed that the several statements, agree- 
ments, and answers contained therein should be the basis and constitute a part of 
the consideration for the contract of insurance, and that the application and the 
policy should constitute the entire contract. It was stated therein that the insured 
had never suffered from a disease of the brain, nervous system, heart, blood vessels, 
lungs, stomach, intestines, liver, kidneys, or bladder; that he had never consulted 
a physician with respect to such a disease; that during the immediately preceding 
five years he had not consulted a physician nor been treated for any ailment; and 
that as far as he knew or believed he was then in good health. In addition, the 
instrument contained the following provisions: 

“* * * (2) That no knowledge of any person and no statement made oF 
given by or to any person shall bind the Company or in any manner affect its 
rights unless such knowledge and statement are set forth in writing in this appli- 
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ation. (3) That if I pay the first premium at the time this application is signed, 
nsurance shall date from the date of approval of this application at the Com- 
pany’s Home Office in San Francisco, provided I shall then be in the same condi- 
of insurability as shown by this application; and provided further, that 
proval of this application shall be subject to the effecting of reinsurance if the 
mpany shall determine to reinsure any portion of this risk; and in case I do 

t pay the premium at the date of signing this application, the policy issued here- 
ler shall not become effective until such policy shall have been delivered to 
accepted by me and the first premium thereon shall have been paid and 
pted by the Company, and unless during all such time I shall have continued 


d health * * * 

“I hereby Certify that I have carefully read all statements and answers as 
written or printed herein and in the application for insurance; that each is written 
correctly as made by me and is full, complete and true.” 

The detailed statements were false in part. Insured was a patient at Beth Israel 
Hospital in Denver during August, 1929, and was diagnosed and treated there for 
Buerger’s disease. That is a disease of slow development involving the arteries 
of the extremities. It causes the blood to clot, the arteries to occlude, and pro- 
duces excruciating pain and coldness of the hands and feet. Gangrene frequently 
follows and necessitates amputation of the affected extremity. Insured was a 
patient at Colorado General Hospital in Denver from March to August, 1930, and 
again from June 2 to August 17, 1931. On each occasion he was diagnosed and 
treated for that disease. While there and on July 31, 1931, he underwent a peri- 
lumbar ganglionectomy which was intended to relieve his diseased condition. On 
two different occasions he furnished attending physicians a history indicating that 
he had had the disease since 1928. One foot was amputated before the trial, but 
the record fails to show the exact date. 

\ppropriately alleging that the statements and representations contained in 

he application were false and were fraudulently made with the intent and for the 
purpose of securing the insurance; that each of them was a material representation 
and warranty; that relying upon them and believing them to be true and without 
knowing the facts, the policy issued with the disability provision attached on June 
9, 1931: that the falsity of such statements was not known until February 23, 
1932: that on or about March 15, 1932, it rescinded such policy and tendered repay- 
ment of all premiums received and that the tender was refused—the company 
praved that the policy be canceled and annulled. 
By answer insured denied the falsity or materiality of his statements; denied 
that the company relied and acted upon them; denied that the company did not 
know the true facts until February 23, 1932; denied that repayment of the pre- 
miums had heen tendered, and expressly alleged that the answers in question were 
made in the course of his medical examination; that he answered all such questions 
truthfully and to the best of his knowledge and belief; that the medical examiner 
made certain notations and writing upon the examination blank, but did not fully, 
completely, and truthfully write the answers given; that at the conclusion of the 
examination the examiner stated that the document contained the answers given 
and directed insured to sign it; that relying upon such statement, he signed the 
instrument without reading it and without knowing that it failed to state correctly 
his answers; that not relying upon his statements nor believing them to be true, 
the company requested insured to submit to another medical examination to be 
conducted by its examiner; that he did so on or about November 2, 1931, at which 
time he answered fully and truthfully all questions asked with respect to his ail- 
ments and treatment therefor during the preceding five years; that thereafter and 
on or about December 2, 1931, he paid a semiannual premium on such policy; and 
that by reason of these facts the company had waived and was estopped to assert 
traud inhering in the application. 

The trial court found that the statements and representations that insured 
had never suffered from any disease of the nervous system, heart, or blood vessels, 
had not consulted a physician or been treated for such disease and was then in 
good health, were false and were known to him to be false at the time they were 
made; that they were material representations and warranties and that the com- 
pany relied and acted upon them; that the company exercised due diligence to 
discover the facts, but did not learn the falsity of such statements and represen- 
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tations until the latter part of December, 1931; that thereupon repayment of all 
premiums received was offered insured and refused without objection to its form 
or amount. A decree was enteted that upon payment into the registry of the court 
of an amount equal to the total premiums and interest thereon, the policy be 
canceled and surrendered to the company. The case is here on appeal to review 
that action. 

[1] The policy contained the quite common provision that after one year from 
its effective date it should be incontestable except for nonpayment of premium. 
The bill was filed one day prior to the expiration of that period. Rescission and can- 
cellation of an insurance contract because of fraudulent representations made to 
induce its execution where, on account of such an incontestable provision or for 
other reason there is no remedy at law, is one of the recognized functions of 
equity jurisprudence. Jefferson Standard Life Ins. Co. v. Keeton (C. C. A.) 292 
F. 53; Jones v. Reliance Life Ins. Co. (C. C. A.) 11 F.(2d) 69; Brown v. Pacific 
Mut. Life Ins. Co. (C. C. A.) 62 F.(2d) 711; Jefferson Standard Life Ins. Co. 
v. McIntyre (C. C. A.) 294 F. 886; New York Life Ins. Co. v. McCarthy (C. ¢. 
A.) 22 F.(2d) 241; Equitable Life Assurance Society v. Schwartz (C. C. A.) 42 
F.(2d) 646; Keystone Dairy Co. v. New York Life Ins. Co. (C. C. A.) 19 F.(2d) 
68; New York Life Ins. Co. v. Seymour (C. C. A.) 45 F.(2d) 47, 73 A. L. R. 
1523; Peake v. Lincoln Nat. Life Ins. Co. (C. C. A.) 15 F.(2d) 303; New York 
Life Ins. Co. v. Hurt (C. C. A.) 35 F.(2d) 92; Lincoln Nat. Life Ins. Co. v. 
Hammer (C, C. A.) 41 F.(2d) 12; New York Life Ins. Co. v. Miller (C. C. A.) 
73 F.(2d) 350. 

[2, 3] The finding of the trial court that insured made the false and fraudu- 
lent statements and representations contained in the application is challenged. It is 
said that there is no evidence from any witness to support it. The application con- 
tained the definite statement that insured had carefully read all the statements and 
answers written or printed therein; that each was written correctly as made by him 
and was full, complete, and true. He signed the application and submitted it to 
the company. It constituted a plain statement that he gave the answers and that 
they were true. He testified that he did not give them, but the court found other- 
wise. That conclusion may have been induced by a comparison of the handwriting 
of the answers with that of the signature. They may have been identical. The 
original instrument was submitted to the trial court, but is not before us. In addi- 
tion, it appears from the uncontradicted testimony that at the time he submitted 
to the second medical examination late in October or early in November, 1931, he 
stated that his initial attack of Buerger’s disease was a sudden one occurring in 
the preceding July and that he had fully recovered from it. That statement was 
plainly untrue, and he failed to disclose his previous hospital confinements or that 
Dr. Darley had treated him for that disease. The court was well warranted in 
finding from the facts and circumstances, together with their reasonable infer- 
ences, that insured made the statements and representations contained in the appli- 
cation. It is urged that under the law of Colorado an insured is not bound by 
false statements inserted in an application by the medical examiner of the company 
without fraud or negligence on the part of the insured. The cases of Pacific Mut. 
Life Ins. Co. v. Van Fleet, 47 Colo. 401, 107 P. 1087, Northwestern Mut. Life 
Ins. Co. v. Farnsworth, 60 Colo. 324, 153 P. 699, and New York Life Ins. Co. 
v. Fukushima, 74 Colo. 236, 220 P. 994, are cited to sustain the contention. Those 
cases have no application here and it is unnecessary for us to explore that question, 
because the court expressly found that the insured made the statements. That 
finding is supported by substantial evidence and will not be overthrown on appeal. 
Moreover, he received the policy and retained it in his possession for almost a 
year before this suit was instituted. The application containing the statements and 
representations was attached and made a part of it. Assuming that the answers 
were inserted by the medical examiner, insured could not retain the policy without 
ratifying the deception and becoming a party to it. Its retention constituted appro- 
val of the false statements and precluded him from reaping the fruits of the 
fraud. New York Life Ins, Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 
934; Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 60 L. Ed. 
1202; Franco v. New York Life Ins. Co. (C. C. A.) 53 F.(2d) 562. 

[4-6] The next argument advanced is that even though fraud was practiced, 
the company waived it by accepting the semiannual premium in December, 1931, 
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after the second physical examination had been conducted and all the facts made 
known. Waiver presupposes knowledge of the existing facts. Home Life Ins. Co. 
vy. Myers (C. C. A.) 112 F. 846; Brotherhood of Railroad Trainmen v. Roberts, 
48 Tex. Civ. App. 325, 107 S. W. 626; Sovereign Camp, W. O. W. v. Cameron 
(Tex. Civ. App.) 41 S.W.(2d) 283; Germania Life Ins. Co. v. Lauer, 123 Ky. 
727, 97 S. W. 363. The premium was paid on December lst. A temporary receipt 
was given for it then and an official receipt was issued on the 21st. The company 
did not know at either time that the policy had been secured through fraud. The 
agent of the company overheard a conversation sixty or ninety days after the 
policy issued that the health of the insured was not good. He wrote the company 
and it directed that an investigation be made. That was begun and the second 
examination was a part of it. Insured stated in connection with that examination 
that he was first stricken in the preceding July; that Dr. Packard performed the 
operation; that he had fully recovered and was working regularly. That was all 
the information at hand when the premium was paid. It obviously did not justify 
cancellation because according to that statement the policy antedated the illness. 
Concealment of the fact that insured had been in hospitals twice before, was told 
then that he had Buerger’s disease, and that Dr. Darley treated him for it necessi- 
tated further investigation. The company made it. A physician was employed to 
search the records of the hospitals in Denver, and in that way the true facts were 
ascertained late in December, after the premium in question was paid. The can- 
cellation of an insurance policy is a matter of serious concern to both insurer and 
insured. It is a step which should be taken with due caution. While an insurer 
must act to annul the contract within a reasonable time after discovering the 
falsity of the representations and warranties contained in the application, it is 
entitled to a reasonable time within which to make its investigation and determine 
what action should be taken. Good faith to the insured requires that. Fountain & 
Herrington v. Mut. Life Ins. Co. (C. C. A.) 55 F.(2d) 120. We think the com- 
pany proceeded with reasonable dispatch in making its investigation and in acting 
after learning the facts. It was not guilty of laches and did not waive the fraud. 

[7] It is urged that the decree should be reversed because no proof was sub- 
mitted to show that the alleged misrepresentations were material or that the com- 
pany relied upon them. A false representation of the kind in question knowingly 
made is material as a matter of law without proof and its submission necessarily 
implies an intent to deceive the insurer. Mutual Life Ins. Co. v. Hurni Packing 
Co. (C. C. A.) 260 F. 641; Dudgeon v. Mutual Benefit H. & A. Ass’n (C. C. A.) 
70 F.(2d) 49; Mutual Life Ins. Co. v. Hilton-Green, supra. The purpose of such 
questions and answers is to elicit relevant, essential, and sometimes decisive infor- 
mation which may not be disclosed by the medical examiner’s efforts. It may well 
supplement the examination and furnish the basis for determining whether further 
inquiries should be made. Since that is the function, it will be presumed that the 
company considered it. 

[9, 10] The policy cannot be sustained for an additional reason. The applica 
tion expressly provided that the insurance should not go into effect unless the 
applicant be in the same condition of insurability as shown therein at the time 
the application was accepted and the policy issued and further that he continue 
in good health until the policy was delivered and the first premium paid thereon. 
He entered the hospital under the name of “Harry Shanner” five days after the 
application was signed for treatment of Buerger’s disease and was confined there 
for that purpose at the time the application was accepted and the policy issued. 
He then had a far advanced case of that serious malady and remained there more 
than two months during which time he submitted to an operation for the alleviation 
of his condition. He had suffered from the disease almost three years and had 
been in hospitals twice before. Manifestly he was not in thes same condition of 
insurability at the time the application was accepted and the policy issued as that 
shown in the application. And he was not in good health at the time the policy 
was delivered and the first premium paid thereon. The provision is a valid and 
enforceable one. The simplest rudiments of fairness require an applicant for insur- 
ance to disclose to the company any adverse change in his physical condition 
occurring after the application is submitted and before the policy is issued and 
delivered. Failure to do that here rendered the policy unenforceable because in 
virtue of the contractual provision it did not go into effect. Stipcich v. Metro- 
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politan Life Ins. Co., 277 U. $11, 48 S.Ct. 512, 72 L.. Ed. 895; Hurt v. New 
York. Lite Ins. Co. (C..C. AD a F.(2d) 936; Gill v. Mutual Life Ins. Co. (C. ¢ 
A.) 63 F.(2d) 967, and cases there cited. 

We think the decree was right, and it is affirmed. 


McCUTCHEN v. ALL STATES LIFE INS. CO. 6 Div. 584. 
Supreme Court of Alabama. Oct. 18, 1934. 
Rehearing Denied Jan. 24, 1935. 
158 Southern Reporter 729. 
INSURANCE. 

Where group policy issued to employer provided that insurance would ter- 
minate as to eenployer with his employment, provision that insurer would pay in- 
surance in force at time of its approval of proof of disability prevented recovery 
on behalf of employee disabled by insanity while covered by insurance, where 
proot of disability was not furnished until after termination of employment. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

INSURANCE. 

That term group policy issued to employer provided for its termination as to 
employee with his employment and required proof of disability to be approved by 
insurer while insurance was in force, making it impossible for employee to recover 


for disability terminating employment, did not prevent strict enforcement of pro- 
visions. 


(For other cases, see Insurance, Dec. Dig. § 539[1].) 
3. INSURANCE. 

Provision in term group policy that disability benefits would be paid on in- 
surer’s approval of proof of disability while insurance was in force would not be 
disregarded because provision would require making of proof at time insured was 
permanently and totally disabled, since such proof could be made by another for 
insured. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

5. INSURANCE. 

Where group policy required proof of disability while policy was in force be- 
fore obligation to pay disability benefit arose, proof was not excused by subsequent 
insanity or other conditions making it impossib le to comply with provisions tor 
proofs. 


> 


(For other cases, see Insurance, Dec. Dig. § 539[6].) 

Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Action on a policy of insurance by Annie Mae McCutchen, as guardian, against 
the All States Life Insurance Company. From a judgment of nonsuit, plaintiff 
appeals. 

Transferred from Court of Appeals under section 7326, Code of 1923. 

Affirmed. : : 

The action was brought by appellant, Annie Mae McCutchen, as guardian ot 
the estate of Millard McCutchen, an insane person against appellee to recover a 
disability benefit claimed to be due under a policy of group insurance, the master 
policy issued to United States Pipe & Foundry Company, employer, and certificate 
of insurance issued in accordance therewith to Millard McCutchen, employee. 

This certificate insured the life of said employee in the sum of $1,000, payable 
to Annie Mae McCutchen, wife of insured, “if death shall occur while the insured 
is in the services of the above employer, during the continuance of this policy.” It 
was further stipulated: “The insurance provided for by such policy terminates with 
the termination of employment by said employer.’ 

The stipulation for disability benefit, made part of this certificate of insurance, 
reads: “If any employee insured under this policy shall furnish this Company with 
due proof that before having attained the age of 60 years, he or she has become 
totally and permanently disabled by bodily injury or disease, and that he or she 
is then, and will be at all times thereafter, wholly prevented thereby from en- 
gaging in any gainful occupation, the Company will pay to such insured in full set- 
tlement of all obligations hereunder as to such insured’s life, the amount of insur- 
ance in force hereunder on such insured at the time of the approval by the Com- 
pany of the proofs as aforesaid.” 
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The insured continued in his employment until April 2, 1932, on which date 
his employment terminated. 

\ll premiums had been paid to that date. Indeed, it appears that on April 
23, 1932, the monthly premium, 97 cents, was paid, covering the month of April. 
No premiums were paid covering period subsequent to April 30, 1932. 

On September 10, 1932, the insured was adjudged insane, and a guardian ap- 
pointed; and on September 15, 1932, the guardian, through her attorneys, gave no- 
tice of claim for disability benefits by letter saying: “During the life of the policy, 
which existed until his employment with the company was terminated, this man 
became totally and permanently disabled due to insanity, and he was discharged 
from the employment of the company because of his further inability to perform 
his ordinary duties.” 

Request was made for forms of proof, ete. 

The defendant, answering through counsel, denied liability on the policy. 

No notice or proof of disability was given prior to September 15, 1932. 

Evidence was offered to the effect that in February-and March, 1932, insured 
was “permanently insane and physically, totally and permanently disabled by said 
bodily disease from engaging in any gainful occupation.” 

The trial court sustained defendant’s objection to the introduction of the mas- 

policy and certificate of insurance in evidence on the following grounds: 

“It is not shown that the certificate was in full force and effect at the time 
proof of loss was attempted to be made. * * * 

- *Tt affirmatively appears from the evidence offered that Mr. McCutchen’s em- 
ployment had terminated prior to the time any notice or proof of disability was 
given. * * * 

‘That the first attempted proof of loss that was filed was on or about Septem- 

1932. 

“It affirmatively appears that during the intervening time between April 2 


19 32, and September 15, 1932, McCutchen was not in the employ of the company. 


“It affirmatively appears that the premium on the policy was last paid in April, 
and that the obligation under the policy ran out a month therefrom.” 


Plaintiff reserved exceptions, took a non-suit, with leave for bill of exceptions, 
and appeals. 

Harsh, Harsh & Hare, of Birmingham, for appellant. 

Benners, Burr, McKamy & Forman and Grady W. Patterson, all of Birming- 
ham, for appellee. 


BoutpIN, Justice (after stating the facts as above). 

[1] This court in two recent cases has dealt with policy provisions of similar 
import to those here involved. 

The first of these (new England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 
116 So. 151, 152, 59 A. L. R. 1075) dealt with a stipulation in a policy of life in- 
surance, saying: “‘“If the insured, after payment of premium for one full year 
and before default in the payment of any subsequent premium, and before attaining 
the age of 65 years, and while this policy is in full force, shall furnish due proof 
to the ——, at its home office in the city of Boston, that he has become wholly 
disabled by bodily injury or disease so that he is and will be permanently and con- 
tinuous ly prevented from performing any work for compensation or profit or from 
following any gainful occupation, the company will waive payment of each pre- 
mium as it thereafter becomes due during the continuance of such disability.” ’” 


_ We held that, under such provision, “furnishing proof of disability 
insurer is made a condition precedent to the waiver of premium payments.’ 


This holding is now questioned as unsound, and we are asked to reconsider 
same. 


to the 


We have examined with care the cases cited in briefs on both sides. 


We review briefly the late cases, decided since the Reynolds Case, supra, in- 
\olving waivers of premiums upon proof of disability; several of them disability 
due to insanity. 

Bergholm y. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416, 
was an action for life and disability benefits. The policy contained the usual stip- 


ulation: “If any premium is not paid on the date when due, this policy shall cease 
and determine.” It then stipulated: 
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“Upon receipt by the Company of satisfactory proof that the Insured is to- 
tally and permanently disabled as hereinafter defined the Company will 

“1, Pay for the Insured all premiums becoming due hereon after the receipt 
of such proof and during the continuance of the total and permanent disability of 
the Insured and will also 

“2. Pay to the Insured a Monthly Income for life of 1% of this Policy; The 
first _payment of such income to be paid immediately upon receipt of such proof. 

“3. * * * To entitle the Insured to the above Total and Permanent Disability 
Benefits this policy at the time of making claim for such benefits must be in full 
force and all premiums becoming due prior to the time of making claim must have 
been duly paid. * * *’” 

The evidence supported a finding “that the insured was totally and permanent- 
ly disabled from a time before the premiums first became in arrears, and that this 
condition continued until his death; but no proof thereof was furnished to the 
company.” 

Said the court: “Here the obligation of the company does not rest upon the 
existence of the disability; but it is the receipt by the company of proof of the 
disability which is definitely made a condition precedent to an assumption by it of 
payment of the premiums becoming due after the receipt of such proof. The pro- 
vision to that effect is wholly free from the ambiguity which the court thought 
existed in the Marshall policy.” 

The “Marshall policy” referred to was that presented in Minnesota Mut. Life 
Ins. Co. v. Marshall (C. C. A.) 29 F.(2d) 977. The two cases were differentiated, 
and the soundness of the Marshall Case, therefore, not questioned. 

Egan v. New York Life Ins. Co. (D. C.) 60 F.(2d) 268, was strictly analogous 
to our Reynolds Case. Disability by insanity had intervened while the policy was 
in force, but no proof thereof had been furnished. Said the court: 

“The condition is not, ‘if the assured becomes disabled,’ but is, if ‘the com- 
pany receives due proof’ of the disability, it will waive payment of premiums. To 
give this any other meaning than the notice of disability was the requisite would 
be to twist and torture language. 

“The promise of the company was to do something if this condition precedent 
were complied with, viz. to waive payment of premiums. Until such condition was 
complied with, no such obligation existed.” Egan v. New York Life Ins. Co. (D. 
C.) 60 F.(2d) 268, 269. 

This case was affirmed by the Circuit Court of Appeals, Fifth Circuit, in an 
opinion by Judge Foster, concluding thus: “The contract clearly contemplates that, 
if for any reason the insured is unable to promptly make proof of his disability 
warranting the suspension of premiums and the payment of the annual installments, 
some one else in interest must do so for him. This is a condition precedent necessary 
to be complied with to fix liability under the policy. It is very material to the risk 
that proof of total disability be furnished promptly and while the policy is kept in 
force by the payment of premiums. The provisions of the policy so requiring are 
not to be considered waived or rendered inoperative simply because of misfortune 
overtaking the insured. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 
230, 76 L. Ed. 416.” 67 F.(2d) 899, 900. 


Berry v. Lamar Life Ins. Co., 165 Miss. 405, 142 So. 445, 145 So. 887, was also 
strictly analogous to our Reynolds Case. The decision was the same in effect and 
upon similar reasoning, expressly reaffirming New York Life Ins. Co. v. Alexander, 
122 Miss. 813, 85 So. 93, 15 A. L. R. 314, cited in the Reyndlds Case. 

Smith v. Missouri State Life Ins. Co., 134 Kan. 426, 7 P.(2d) 65, likewise pre- 
sented the same situation as in our Reynolds Case, supra, a similar stipulation, for 
waiver of premiums, and disability from insanity. The court reviews the cases, 
pro and con, and quotes with approval from the Reynolds Case. Says the Kansas 
Court: “It is impossible to entirely reconcile the two lines of authority. We think, 
however, that there is a distinction, in that in the one line of cases the courts have 
gone far afield to find an ambiguity in the contract, and have overlooked the fact 
that the contract does not pretend to insure against disability, but merely makes 
disability, when coupled with proof or notice to the company, a settlement or waiver 
of the premium. The contract is made for the benefit of the insured. On the one 
hand, the company obligates itself, in the event of total disability, to carry the 
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insurance without charge to the insured, and, on the other hand, the insured obligates 
himself to furnish, while the policy is in force, proof of such disability. The con- 
tract is neither unreasonable nor harsh.” Smith v. Missouri State Life Ins. Co., 
134 Kan. 426, 7 P.(2d) 65, 69. 

Much more is safd to justify this holding. 

Again, Reynolds v. Travelers’ Ins. Co. (Wash.) 28 P.(2d) 310, decided the 
present year, was an action for the life benefit and also for disability benefits. The 
stipulation as to waiver of premiums was to like effect as in our Reynolds Case, 
supra, and total disability from insanity intervened, incapacitating the insured to 
personally make proof while the policy was in force. 

The Washington court first notes that, under the well-settled law of life insur- 
ance, insanity will not excuse the payment of the required premiums to prevent a 
lapse of the policy according to its terms. The opinion proceeds: “Now, if insanity 
does not excuse the failure to pay premiums, then there can be no good reason why 
it should excuse the failure to furnish proof of disability. It is the proof of dis- 
ability that excuses the failure to pay the premiums. The very purpose of dis- 
ability insurance is to provide an income during such disability, not to accumulate 
a fund for the benefit of a third party beneficiary. Such disability includes insan- 
ity and other forms of mental incompetency. Hence, when the insured takes out 
such insurance, he is called upon to make provision, as he easily may and usually 
does, for a contingency that may render him unable, personally, to make proot. 
There are very potent reasons why this should be the rule. If the time for making 
proof be not confined to the period during which the policy is in force, then the 
beneficiary may wait until the insured has died and afterwards claim that the dis- 
ability took place years before. The insurer would thus be put in a position where 
it would be almost impossible to make an investigation of the true facts of the 
situation. The practical effect would be that an insurance company would be com- 
pelled to carry every lapsed or forfeited policy as a contingent liability until after 
the death of the insured. All actuarial computations would thus be upset, and the 
amount of proper reserves could never be determined. We therefore must hold 
that the incapacity of the insured furnished no excuse for the failure to make due 
proof during the time that the policy was kept in force by the payment of pre- 
miums.” Reynolds vy. Travelers’ Ins. Co., 28 P.(2d) 310, 314. 

Similar holdings appear in Whiteside v. North American Accident Ins. Co. of 
Chicago, 200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696, and Northwestern 
Mut. Life Ins. Co. v. Dean, 43 Ga. App. 67, 157 S. E. 878. 

It is apparent the great weight of authority supports our decision in the case 
of New England Mut. Life Ins. Co. v. Reynolds, 217 Ala. 307, 116 So. 151, 59 A. L. 
R. 1075. Indeed, no recent case is cited, nor do we find one holding otherwise, where 
the stipulation was in substance the same, a clear, unambiguous provision for the 
waiver of premiums on receiving proof of disability, before there was a lapse of 
the policy for nonpayment of premium. 

Our second case is McGifford v. Protective Life Ins. Co., 227 Ala. 588, 151 So. 
349. That case, as in the instant case, involved a claim for disability benefit, in 
lieu of the life benefit in a group policy. The stipulation for a disability was in the 
same words as in the instant case. It was claimed, as here, that the life policy being 
in force at the time total permanent disability intervened, the requirement for proof 
of disability should be treated as a condition subsequent, to be made within a rea- 
sonable time after the disability, the capital loss insured against, had developed. 

This court held the provision for alternate disability benefit was clear and 
unambiguous; that proof of disability while the life policy was still in force, that 
is to say, while the employment continued, was made a condition precedent to the 
obligation to pay a disability benefit; that the contract must be given effect as 
written. 


Manifestly, this McGifford Case is more directly in point in the instant case than 
the Reynolds Case, supra. 


Appellant’s criticism is directed mainly to the Reynolds Case, cited as authority 
in the McGifford Case. 

The only difference between the McGifford Case and the instant case is that 
the disability in the McGifford Case arose from sickness of the insured employee, 
while here it arose from insanity. 

Ve see no sufficient reason to depart from the McGifford Case, or the reason- 
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ing on which it was based. A mere reading of the stipulation shows there was no 
general obligation to pay a disability benefit, but to pay one in lieu of the life benefit 
in force at the time the claim for disability benefit was made and proof submitted. A 
policy in force for a like benefit, the fact of disability, and proof thereof are all 
elements or conditions on which the obligation to pay arises; ‘may be regard 
considerations for the promise to pay a disability benefit. 

[2] True, this was a term policy of group insurance, to terminate with the 
employment, and total permanent disability to engage in a gainful occupation would 
include such employment. Hence, on the happening of such disability, the termina- 
tion of employment would he expected to speedily follow. 

The chief argument for appellant is that the very event which entitled the insur- 
ed to make the required proof would likewise terminate the employment, and there- 
by terminate the life policy;-and in case of disability due to insanity, that same dis- 
ability would render the making of the proof impossible before the employment, and 
the life policy dependent upon it, terminated. Therefore, it is argued a due regard 
for fair dealing forbids any construction working such results. 

The argument, superficially considered, seems plausible. But analyzed, it must 
be observed the fact that it is a group policy, one based on a low rate, such as 
deemed adequate for employees of that particular group, and limited to the term of 
employment, carries obvious reasons why stipulations should be made against con- 
tingent and unknown claims, arising long after the policy had terminated, with all 
the possibilities of Gisadvantage in making investigations, to say nothing of an open 
door to fraudulent claims. 

[3] Again, there is nothing in permanent total disability, within itself, to pre- 
vent making of proof when it occurs, as well as at some future time. If the dis- 
ability, like permanent insanity, renders it impossible for the insured personally to 
make proof at the time, it would probably disable him to make such proof at a later 
time. Proof may be made by next friend at the time, the same as at some future 
time. The rule contended for would strike out the requirement of proof as stall 
written into the contract, and write into it a provision excepting insanity an d other 
like cases; so that, whenever it should suit the convenience of some one to become 
guardian, or administrator after death, the entire status of such insurz 
be reopened. 

[4] Conditions precedent in the law of contracts, not impossible within them- 
selves, are none the less binding, although by subsequent events performance may 
hecome impossible without fault of the promisor. 

[5] By parity of reasoning, if proof of disability, while the policy is yet in 
force, is, by plain and unambiguous terms, made one of the things to be performed 
before the obligation to pay a disability benefit arises, no subsequent insanity ot 
other condition making it impossible to comply will excuse performance. To do so 
would be to write a new contract. 

The case of Pfeiffer, Adm’r, etc. v. Missouri State Life Insurance Company, 
174 Ark. 783, 297 S. W. 847, 54 A. L. R. 601, is not in point. The disability provision 
in the life policy there involved read as follows: 

‘The company will pay to the insured a life income of ten dollars each month 
for each $1,000 of the face amount hereof if the said insured shall become totally 
and permanently disabled, as hereinafter defined, before attaining age sixty. The 
first payment of said income shall be made six months after receipt by the company 
of due proof of total and permanent disability, and subsequent payments shall be 
made monthly thereafter as long as the insured lives and suffers such disability, and 
shall be in addition to all other benefits provided by this policy.” 174 Ark. 
297 S. W. 847, 848, 54 A. L. R. 602. 

The opinion by Chief Justice Hart begins by clearly recognizing the principles 
applicable to conditions precedent in insurance policies. The quoted saace is con- 
strued to import a direct obligation to pay such benefit if the insured shall become 
so disabled, and the clause relating to proofs as a condition subsequent, fixing the 
date of maturity, etc. In this regard, the provision was like unto ne in ordinary 
accident and health policies. See, also, our case, Prudential Ins. Co. of America V. 
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defeat the obligation after the capital loss insured against has occurred, if insanity 
renders the making of proof by the insured impossible. 

Other cases relied upon by appellant have been examined. They either relate 
to conditions subsequent, some of them in fire policies, or announce principles 
which we consider at variance with the great weight of authority, as well as our 
own cases discussed in this opinion. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


JOHN HANCOCK MUT. LIFE INS. CO. v. SUTTLES. 7 Div. 56. 
Court of Appeals of Alabama. Oct. 30, 1934. 
Rehearing Granted Jan. 22, 1935. 
158 Southern Reporter 904. 
1. INSURANCE. 

In suit on group policy where evidence disclosed denial by insurer of liability 
upon policy on ground that insured was not totally and permanently disabled, 
insured, to have benefit of waiver by insurer of other grounds of defense, was 
required to bring question of waiver forward by replication. 

_ (For other cases, see Insurance, Dec. Dig. § 641[2].) 
2. INSURANCE. 

Under group policy which terminated with termination of insured’s employ- 
ment, insured held not entitled to recover for total and permanent disability where 
she terminated her employment in January, 1932, and on July 1, employer gave 
insurer notice to terminate insured’s insurance, and insured did not furnish proof 
of disability until August 1, notwithstanding policy allowed a grace period of 
three months in event of insured’s total disability at time of termination of 
employment and a continuation in force thereafter until notice to terminate by 
employer. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

\ppeal from De Kalb County Court; L. L. Crawford, Judge. 


Action to recover disability benefits under a group policy of insurance by 
Mary J. Suttles against the John Hancock Mutual Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed and remanded on rehearing. 

Cabaniss & Johnston and L. D. Gardner, Jr., all of Birmingham, for appellant. 

T. W. Millican and C. A. Wolfes, both of Fort Payne, for appellee. 

Rick, Judge. 


As Bricken, Presiding Judge, pertinently and correctly observed, in the opinion 
for this court in the case of Jordan’s Mut. Aid Ass’n vy. Asberry, 154 So. 120, 
121, “It is the law * * * that, when an insurance company denies liability on 
one specific ground alone, it thereby waives all other defenses.” See Travelers’ 
Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909, and Maryland Casualty Co. v. Terry, 
24 Ala. App. 172, 133 So. 303. 

In the instant case there seems no dispute but that appellee made claim as 
for permanent disability benefits, under the policy, and that her claim was denied 
on the sole ground that she was not “wholly and permanently disabled.” This 
operated to fix the defenses available to appellant at this one. 

Testimony pro and con was introduced on the issue raised by the claim made 
and this denial, The jury, upon ample evidence, found in appellee’s favor on same. 

All other questions urged, in view of the principle of law we have quoted, 
seem to us to become unimportant. They will not be considered. But see Prudential 
Insurance Company of America v. Gilbreath M. Gray (Ala. Sup.) —— So. a 

The judgment appealed from is affirmed. 

Affirmed. 

On Rehearing. 

[1] On original consideration of this case, noting that the evidence adduced 
disclosed a denial by appellant of liability under the policy in suit upon the sole 
ground that plaintiff (appellee) was not wholly and permanently disabled, we 
applied the well-recognized doctrine that, where an insurer denies liability on one 


?Not released by court at date of publication. 
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specific ground, it thereby waives all other grounds of defense. Appeliant, in its 
application for rehearing, contends that the doctrine of waiver is not applicable 
here for the reason that it was in no wise by the pleading made an issue. In 
short, it is insisted that, in order for appellee to have the benefit of a waiver, 
she must have brought same forward by way of replication. In this we are con- 
strained to agree. Southern Sur. Co. v. Mobile Nat. Bank, 223 Ala. 463, 137 So. 


297. The matter of waiver thus out of the way, we come to consider appellant’s 
assignments of error. 


Plea 2 was as follows: 

“2. Defendant avers that the policy of insurance sued on is a Group Policy of 
insurance issued by defendant to W. B. Davis & Son, Inc., therein called the 
Employer, insuring certain employees of said W. B. Davis & Son, Inc. That said 
Group Policy of insurance contains the following provision: 

“If any Employee shall furnish the Company with due proof that while 
insured under this policy and before having attained the aged of sixty he has 
become wholly disabled by bodily injuries or disease, and will be permanently, 
continuously and wholly prevented thereby for life from engaging in any occupa- 
tion or employment for wage or profit, the Company will waive further payment 
of premiums as to such Employee and pay in full settlement of all obligations 
to him under this policy the amount of insurance in force thereunder upon his 
life at the time of the receipt of proof of such disability, in a fixed number of 
installments chosen by the Employer from the Table in the paragraph entitled 
“Modes of Settlement,” the first installment to be paid immediately upon receipt 
of due proof of such disability.’ 

“And defendant avers that said policy contained the following provision: 

“*The insurance of any Employee covered hereunder shall end when his 
employment with the Employer shall end except in a case where at the time of 
such termination the employee shall be wholly disabled and prevented by bodily 
injury or disease from engaging in any occupation or employment for wage or 
profit. In such case the insurance will remain in force as to such employee during 
the continuance of such disability for a period of three months from the date 
upon which the Employee ceased to work and thereafter during the continuance of 
such disability and while this policy shall remain in force until the Employer 
shall notify the Company to terminate the insurance as to such Employee. Nothing 
in this paragraph contained shall limit or extend the Permanent Total Disability 
Benetit to which an Employee shall become entitled under this policy.’ ” 

“And defendant avers that the plaintiff while an employee of W. B. Davis & 
Son, Inc. became insured under said policy on October 2, 1931. Defendant fur- 
ther avers that the plaintiff’s employment with W. B. Davis & Son, Inc. ended 
on to-wit, January 29, 1932. Defendant further avers that on to-wit, July 1, 1932 
the said Employer W. B. Davis & Son, Inc. notified the defendant to terminate 
the insurance as to the plaintiff. 

“Defendant further avers that on to-wit, August 1, 1932 it first received 
proof that plaintiff claimed to be totally and permanently disabled and that prior 
to to-wit, August 1, 1932 the plaintiff did not furnish the defendant with proot 
that she had become totally and permanently disabled. : 

“Wherefore, defendant says that there was no insurance in force upon the lite 
of the plaintiff at the time of the receipt of due proof of such disability.” 

Plaintiff’s demurrer to this plea was susutained. This was error. The clear 
and unambiguous stipulation in the policy as set forth in the plea is that the 
insurance ends with the termination of insured’s employment. But it is provided 
that, in case insured be wholly disable at the time his employment terminates, the 
insurance shall remain in force during the continuance of such condition for a 
period of three months from the date the insured ceased work and _thereatter 
during the continuance of such disability and while the policy shall remain in force 
until the employer shall notify the company to terminate the insurance as to such 
employee. 

These contractual stipulations are, we think, not distinguishable in material 
respect from those considered recently by the Supreme Court in McGifford v. 
Protective Life Ins. Co., 227 Ala. 588, 151 So. 349. True the provision in the 
policy in that case was that the insurance should terminate at the end of the 
month of the termination of the employee’s employment, whereas in the policy 
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here involved there is a grace period of three months allowed in event of the 
employee’s total disability at the time of termination of his employment, and a 
continuance in force thereafter until notice to terminate by the employer. But 
this prolongation of the insurance beyond the termination of employment is no 
more than a prolongation or continuation of the insurance, and in no wise serves 
to relieve the insured employee of the duty to give notice while the insurance is 
in force in order to avail of disability benefits. The proviso that “nothing in 
this paragraph contained shall limit or extend the permanent total disability 
benefits to which an employee shall become entitled under this policy,” has 
reference only to the amount of disability benefits, and is not susceptible to the 
interpretation contended for by appellee, viz. that, in so far as disability benefits 
are concerned, the policy shall remain in force regardless of any notice of the 
employer to terminate the insurance as to such employee. 

|2] The plea alleges that appellee terminated her employment in January, 
1932, that on July Ist, the employer gave notice to appellant to terminate the 
insurance as to appellee, and that appellee did not furnish proof of her disability 
until August Ist. On these averments of fact, the insurance was no longer in 
force when the notice was given. This was a good plea. On authority of 
McGifford’s Case, supra, we must hold that the sustaining of demurrer thereto 
constituted reversible error. 

In view of the retrial of the case, we refrain from any discussion of the 
evidence. 

For the error indicated, the judgment of the county court is reversed, and the 
cause is remanded. 


Rehearing granted; judgment of affirmance set aside and reversed and 
remanded. 


SUPREME FOREST WOODMEN CIRCLE v. SNEED. No. 4—3646. 
Supreme Court of Arkansas. Jan. 7, 1935. 

77 Southwestern Reporter (2d) 636. 
INSURANCE. 

Knowledge of insurer’s agent obtained while performing duties of his agency 
in receiving applications and delivering policies as to state of insured’s health is 
imputed to insurer, and, if such knowledge would vitiate contract in its inception 
according to terms thereof, such knowledge constitutes waiver of provisions of 
contract inconsistent with known facts. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

Appeal from Circuit Court, Van Buren County; J. F. Koone, Judge. 

Action by Flossie Sneed against the Supreme Forest Woodmen Circle. Judg- 
ment for plaintiff, and defendant appeals. 

Attirmed. 


M. E. Vinson, of Heber Springs, for appellant. 

Garner Fraser, of Clinton, for appellee. 

Humpureys, Justice. 

This suit was brought by appellee against appellant in the circuit court of 
Van Buren county upon two benefit certificates for $500 each, one of which was 
issued to her on June 16, 1931, and the other issued to her on the 29th day of 
August, 1931, each of which provided for payment of $250 to her in case she 
should become totally and permanently disable by bodily injury or disease that 
would prevent her from performing any work or engaging in any occupation 
or employment in case such disability occurred after twelve months of member- 
ship in appellant’s fraternal organization without suspension and while the cer- 
tificates were in full force and effect. 


The complaint alleged total and permanent disability to appellee caused by 
disease in June, 1933, more than twelve months after the certificates were issued 
to her, and while same were in full force and effect, and while she was not in 
default of payment of any monthly payment or contribution. 

Appellant filed an answer denying appellee had become totally and perman- 
ently disabled on account of disease, and alleged as an affirmative defense that it 
issued the certificates upon her representation and warranty that her answers to 
questions in her applications for the certificates were true, whereas they were 
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false, and that, if she had answered the questions truthfully, the certificates would 
not have been issued to her. 


The cause was submitted to the court sitting as a jury by consent of the 
parties upon the pleadings and testimony adduced, resulting in a judgment in 
favor of appellee for $500, from which is this appeal. 

We deem it unnecessary to set out the testimony of the several witnesses 
relative to the condition of appellee at the time she presented her claim to appellant 
on account of total and permanent disability from disease. Suffice it to say that 
all of the testimony tends to show that appellee is suffering from a disability 
caused by disease which is incurable and which will prevent her from ever 
working. 

It is also unnecessary to set out the testimony relative to her state of health 
at the time she applied for the insurance and when the certificates were delivered 
to her. Suffice it to say in this particular that she was enjoying good health 
at that time and able to work in a hotel and feed and milk cows and deliver milk 
around town. 

The testimony responsive to the alleged issue of fraud as reflected in the 
record is conflicting, and is in substance as follows: 

C. V. Douglas, who was appellant’s agent to solicit insurance, testified that 
he propounded, among others, the following questions to appellee when he took 
her applications: 

“Have you ever had or been treated for cancer or tumor? 

“Have you ever had any surgical operation? 

“Have you ever been under any restriction of diet or any medical or other 
treatment or observation of any kind within one year, for any purpose? 

“Have you ever received or applied for any treatment at any hospital, dis- 
pensary, sanatorium or other institution? 

“Have you within the past five years, had medical advice for any disease or 
disorder or injury? 

“Have you within the past five years suffered any mental or bodily disease or 
infirmity ? 

“Have you within the past five years consulted or been attended by a physician 
for any disease or injury or undergone any surgical operation? 

“Have you ever been under observation, care or treatment of any hospital, 
sanatorium, asylum, or similar institution? 

“Have you ever been treated for any disease of the generative organs?” 

That she answered said questions in the negative, and that he filled out the 
written applications for the certificates, which contained these questions, in keeping 
with her answers and that she signed the applications as written by him. 

Appellee and her mother, who was present when the first application was made, 
testified that all the questions were answered in the affirmative; and appellee 
testified that she answered the same questions contained in the second application 
in the affirmative also. Both testified that, when C. V. Douglas heard her athrma- 
tive answers explaining her illnesses and operations in the past, he said that would 
make no difference, as she had recovered and was able to work, and that was 
all the company required; that appellee stated to C. V. Douglas who the physicians 
were who attended and operated upon her prior to the applications; that appellee 
signed the applications on the last page without reading them under the belief 
that C. V. Douglas had written affirmative answers to each of the questions pro- 
pounded to her relative to her illnesses and operations in the past. 


Out of this conflicting testimony, the court, sitting as a jury, found that 
“appellee answered fully and truthfully all the questions asked her by appellant's 
agent and solicitor, C. V. Douglas, when he took her application in June, 1931 
for the original benefit certificate and also when he took her application in August, 
1931 for the additional benefit certificate; that appellant’s agent C. V. Douglas, 
filled in the applications after the appellee had made full, complete, and truthful 
statements to him of her condition and history; that appellee signed the applica- 
tions without reading them and without knowing that correct answers had not 
been written; that appellee truthfully answered all questions asked her on her 
medical examination and that she was not guilty of any fraud, or false representa- 
tions, or fraudulent concealment in the procurement of either of said benefit 
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certificates; and that appellant has wholly failed to establish fraud on the part 
of the insured.” 


{1] This finding is based upon substantial evidence, and cannot be disturbed 
by this court on appeal. 

[2] Under the well-established rule in this state, knowledge of the agent of 
the insurer obtained while performing the duties of his agency in receiving appli- 
cations and delivering policies as to the state of the insured’s health is imputed to 
the insurer, and, if. such knowledge would vitiate the contract in its inception 
according to the terms thereof, such knowledge constitutes a waiver of the 
provisions of the contract inconsistent with the known facts. American National 
Insurance Co. v. Hale, 172 Ark. 958, 291 S. W. 82. The facts found by the 
court in the instant case, based upon substantial testimony, bring it within this 
rule and the rule announced in the cases of Old Colony Life Insurance Company 
yv. Julian, 175 Ark. 359, 299 S. W. 366; Old Colony Life Insurance Company v. 
Fetzer, 176 Ark. 361, 3 S.W.(2d) 46: Mid-Continent Life Insurance Company v. 
Parker, 181 Ark. 213, 25 S.W.(2d) 10; and the recent case of United Fidelity 
Life Insurance Company v. Taylor, 188 Ark. 1168, 68 S.W.(2d) 1011. 

No error appearing, the judgment is affirmed. 


ORDER RAILWAY CONDUCTORS OF AMERICA v. SKINNER. No. 4—3647. 
Supreme Court of Arkansas. Jan. 7, 1935. 
Rehearing Denied Feb. 4, 1935. 
77 Southwestern Reporter (2d) 793. 

1. INSURANCE. 

__ Fraternal benefit society and one insured therein were both bound by pro- 
visions in benefit certificate and by-laws of society respecting effect of failure to 
pay premiums promptly, unless such provisions were waived by insurer. 

(For other cases, see Insurance, Dec. Dig. §§ 718, 750.) 

2. INSURANCE. 7 

Forfeitures are not favored in law, particularly in construction of insurance 
contracts, which will be construed to effect forfeiture only to give effect to obvious 
intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 744.) 

3. INSURANCE. 

Burden is on insurer to show forfeiture of life policy for nonpayment of 
premiums. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

4, INSURANCE. 

Evidence held to justify finding that fraternal benefit society, by repeatedly 
accepting premium payments after time for payment expired, waived provision 
that certificate should be suspended or forfeited for failure to pay within pre- 
scribed period. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Appeal from Circuit Court, Clark County; Dexter Bush, Judge. 


Action by Ethel Skinner against the Order Railway Conductors of America. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

D. W. McMillan, of Arkadelphia, Grimm, Elliott, Shuttleworth & Ingersoll, 
of Cedar Rapids, Iowa, and Rose, Hemingway, Cantrell & Loughborough, of 
Little Rock, for appellant. 

Paul H. Callaway and Joseph Callaway, both of Arkadelphia, for appellee. 

Mernarry, Justice. ; 

On June 15, 1920, the appellant, a fraternal benefit society, organized under 
the laws of the state of Iowa and operating on the assessment plan, issued its 
certificate of membership to Walter A. Skinner, whereby it agreed to pay to the 
appellee, Ethel Skinner, $3,000 in the event of the death of the insured. Ethel 
Skinner was the wife of W. A. Skinner. 

The certificate issued in 1920 was surrendered in August, 1931, and a new 
certificate, known as ordinary life certificate, was issued for the same amount 
payable to the appellee. 
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On August 5, 1932, W. A. Skinner died. All premiums, dues, and assessments 
had been paid by the insured except the sum of $19.04, which amount was mailed 
to the appellant on the same day that the insured died, but after his death. 

The policy, application, constitution, and by-laws of appellant constitute the 
contract. The policy contains the following provision with reference to premiums: 
“Regular premiums must be paid annually, or semi-annually, quarterly or monthly 
in advance to the office of the general secretary and treasurer, Cedar Rapids, 
Iowa, at the rate indicated on the first page hereof, during the lifetime of the 
member until this certificate has been surrendered or canceled. If any premium 
is not paid when due as provided, this certificate shall automatically and without 
notice become void, except as otherwise herein provided.” 

The by-laws provide that the payment of premiums are due and payable on 
the Ist day of each and every calendar mcnth without notice of assessment or 
any other notice whatsoever, provided that for each monthly payment there shall 
be a grace period consisting of the balance of the calendar month. Payments 
must be made under this by-law during the life of the member, and must be 
remitted directly to the general secretary and treasurer at the home office. Another 
section of the by-laws provides that, if default occurs in the monthly payments, 
the certificate shall thereupon automatically and without action or notice be and 
become suspended, and all rights and benefits shall cease, except as otherwise 
provided. The section of the by-laws then provides that within 30 days after the 
default, within the calendar month of grace, the member shall be entitled to 
reinstatement by the payment of all monthly payments in arrears, together with 
the current monthly payment due. It is also provided that, after the 30 days 
following the period of grace, reinstatement can only be effected by written 
application with warranty of good health and such further evidence as may be 
required and accepted by the insurance committee, together with payment in full 
of all monthly dues in arrears and interest thereon and the current monthly pay- 
ment then due. No officer or member has authority or power to waive any 
antlers of the by-laws, or to adopt rule or provision inconsistent with the by- 
aws. 

The case was tried and the court instructed the jury, if they found for the 
plaintiff, the amount should be for $2,980.96. The jury returned a verdict for 
$2,980.96, with 6 per cent. interest from August 25, 1932, and judgment was entered 
accordingly. Motion for new trial was filed, and overruled, and the case is here 
on appeal. 

Prior to August 1, 1931, the appellant operated on the assessment plan, but 
from August 1 it was changed to the level premium legal reserve plan. 

The appellant contends that the policy lapsed because the July, 1932, premium 
was not paid either on the Ist day of July or any time within the calendar month, 
and that it could not be paid after the grace period without the insured’s com- 
pliance with the regulation. It is contended that he would have had to be rein- 
stated before his death, and there is no claim that this was done or attempted. 
The appellant makes the contention that, while the premium might be paid an) 
time within the calendar month, yet, after the calendar month and between that 
date and the date it was paid, the certificate was suspended, and that during that 
time there was no liability. : 

The appellee contends that the appellant had, by its course of conduct and 
manner of receiving the premiums, waived the provision in the policy and by-laws 
with reference to forfeiture. 

The only question for our consideration is whether the provisions in the 
certificate and by-laws with reference to the payment of premiums and suspension 
of members was waived. 

The appellee testified that no written application for reinstatement was made 
when the premium was paid after the expiration of the 30 days, and that Mr. 
Skinner was never asked to furnish any evidence of good health to get reinstated. 
The dues for October, 1931, were paid in December. The money order was 
purchased on December 30th. The December, 1931, premium was paid in January, 
1932, and the undisputed evidence shows that five of the eleven premiums paid 
on the new policy were sent more than 30 days after the month in which they 
were due. The undisputed evidence also shows that the insured was never 
required to comply with the provision in the certificate or by-laws in order to be 
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reinstated. The dues not only had to be paid under the by-laws, but received at 
the home office within the time allowed. The general secretary testified that his 
record did not show when the August and September payments of 1931 were 
received, but it is undisputed that he wrote to Mr. Skinner on September 2, 1931, 
and stated that the August premium was due. This was after the calendar month 
in which the payment should have been made. 

There is no testimony about the time when payments were made under the 
old policy, but the evidence shows that all premiums were paid on that policy 
up to 1931, when the new policy was issued. The testimony of the general 
secretary shows that the October, 1931, premium was paid December 16th, the 
November, 1931, premium was paid December 31st, the December, 1931, premium 
was received February 1, 1932, and the January, 1932, premium was paid Feb- 
ruary Ist, and the February, 1932, premium received March 2d. He also testified 
that the March premium was paid by postal money order purchased March 31, 
1932, and that his records showed that it was received the same date. In other 
words, according to the record, the postal money order was purchased in North 
Little Rock on March 3lst and received in the home office in the state of Iowa 
on the same date. 

There is apparent conflict between the provisions of the certificate and the 
by-laws. This court has said: “There being a conflict between the provision in 
the benefit certificate and the by-laws, the former must control.” Mosson 
Woodmen of Union, 164 Ark. 568, 262 S. W. 648, 649. 

[1] We think, however, that it is immaterial in this case whether the benefit 
certificate provision controls or the provision of the by-laws. The insured and 
beneficiary were both bound by the provisions in the benefit certificate and in the 
by-laws, unless these provisions were waived by the appellant. If they were not 
waived, there was a forfeiture of the policy. 


Vv. 


The court recently said: “We are therefore of the opinion that the evidence is 
sufficient to establish a custom of appellant to accept payment of premiums after 
the expiration of the grace period both as fixed in the policy and as appellant says 


it permitted to the fraternal policyholders. At least the evidence was sufficient 
to submit the question to the jury as to whether appellant had established such a 
custom. In Cooley’s Briefs on Insurance (2d Ed.) vol. 5, p. 4392, it is said: 
‘Thus, where defendant insurance society, prior to April, 1906, had been in the 
habit of receiving payment of monthly assessments from insured during the 
month for which they were made, without requiring him to be reinstated, it 
thereby waived the requirement that insured must pay the assessment on or before 
the last week day of the month preceding the month for which they were made, 
and could not, without first giving insured reasonable notice of its intent to 
change its custom, require him to make payments strictly in accordance with the 
contract, nor require his reinstatement without notice of such change for his fail- 
ure to pay the April 1906 assessment prior to the last week day in March.’ See, 
also, Sovereign Camp W. O. W. v. Newsom, 142 Ark. 132, 219 S. W. 759, 14 
A. L. R. 903. 

“After such custom had been established, appellant could not change the cus- 
tom and lapse the policy where payment was made within the customary time, 
without notice of its intention to abandon the custom. Sovereign Camp, W. O. W. 
v. Condry, 186 Ark. 129, 52 S.W.(2d) 638.” Columbian Mutual Life Ins. Co. v. 
High, 188 Ark. 798, 67 S.W.(2d) 1005, 1006. 

[2] “It is a general principle that forfeitures are not favored in law, and 
nowhere is this more applicable than in the construction of insurance contracts 
(Palatine Ins. Co. v. Ewing, 92 F. 111, 34 C. C. A. 236). A construction of a 
policy resulting in a forfeiture will not be adopted except to give effect to the 
obvious intention of the parties. * * * Nor will provisions for the forfeiture 
in policies of insurance be extended beyond the mischief intended to be met 
thereby. Contracts of insurance, whether of life or fire insurance, will therefore 
be construed so as to avoid a forfeiture if possible.’ N. Y. Life Ins. Co. v. 
Shivley, 188 Ark. 1044, 69 S.W.(2d) 392, 393; 2 Cooley’s Briefs on Insurance, 991 ; 
Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845; Pfeiffer v. Mo. 
State Life Ins. Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600. _ 

[3, 4] This court has repeatedly held that the burden is on the insurance com- 
pany to show a forfeiture for nonpayment of premiums. In this case the pre- 
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miums were not paid within the time fixed by the certificate and by-laws; the 
policy was continued in force, and no request was ever made for a written appli- 
cation or any other requirement of the policy. In addition to this, the general 
secretary, writing on September 2, 1931, to Walter A. Skinner, the insured, states 
that the August premium is due on the new rate, and also states that the Sep- 
tember payment must be made before September 30th, but he also says in the 
same instrument that the new certificate will be issued as soon as possible, and 
that meanwhile the insured will be protected for $3,000 of insurance on the 
Ordinary Life & Dis., as applied for, provided he remitted the monthly premium, 
This letter was written after the grace period, and seems to show clearly that it 
was not the intention to forfeit the policy because the premium had not been paid 
at the proper time. Whether the certificate was suspended or forfeited for failure 
to pay dues was a question of fact for the jury, and, as we have already said, 
the burden of proof was on the appellant. The finding of the jury on this ques- 
tion is conclusive here. 

The court submitted the case to the jury under the following instruction: 
“You are instructed that this is a suit by the plaintiff as beneficiary under the 
terms of a certain certificate of insurance issued on the life of her husband, 
Walter A. Skinner. This suit is defended on the grounds that the policy had 
lapsed because the monthly premium due July Ist, 1932, was not paid within the 
month of July. On this point you are told that, if you find from a preponderance 
of the evidence that on previous occasions payments had been received on this 
policy later than the premium for the month of July, 1932, was received and yet 
they had been accepted by the defendant and the insurance policy continued in 
force and that this had been done to such an extent as to lead the insured and 
the plaintiff as reasonably prudent persons to believe that the policy would be con- 
tinued in force if the premiums were received by the time the July, 1932, pre- 
mium was received, you will find for the plaintiff.” 

It is contended, however, that the insurance company, during the calendar 
month in which a premium was due, was bound to accept the premium, and did 
not, by accepting the premium, waive the provision of the policy or by-laws. This 
is true, during the calendar month, but numbers of premiums were paid after the 
expiration of the grace period, and no application made for reinstatement, and 
none required. The evidence conclusively shows that the insured was never required 
to make application for reinstatement or to show that he was in good health, or to 
do anything else except send the money for the premium. No claim was ever 
made by the appellant that he should comply with the provisions of the contract, 
and the jury were justified in finding from the evidence that the provisions of 
the contract were waived. 


We find no error, and the judgment is affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BALLENTINE. No. 4—3645. 
Supreme Court of Arkansas. Jan. 7, 1935. 
Rehearing Denied Feb. 4, 1935. 
77 Southwestern Reporter (2d) 799. 

1. INSURANCE. 

Delivery of nuts to collector of premiums on industrial life policy held not 
sufficient payment of premiums, since life insurance is cash business. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 
2. INSURANCE. 

Possession of industrial life policy did not raise presumption that premiums 
falling due subsequent to its delivery had been paid. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by Bill Ballentine against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause dismissed. 

R. S. Wilson, of Van Buren, for appellant. 

Rains & Rains, of Van Buren, for appellee. 

SMITH, Justice. = 

On August 15, 1932, appellant insurance company issued an industrial lite 
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insurance policy to Jerry Ballentine, in which his brother, Bill Ballentine, was 
named as beneficiary. The death benefit provided in the policy was $204, which 
amount was to be doubled in case of accidental death. Premiums were payable at 
the rate of 10 cents per week, with a grace period of four weeks, with the pro- 
vision that the policy should be void upon a failure to pay any premium when due 
or within the four weeks’ of grace. 

Suit was brought by the beneficiary, and it was alleged that the insured was 
accidentally killed on April 2, 1933, and upon the trial from which this appeal 
comes judgment was recovered for the double indemnity. The reversal of this 
judgment is asked upon two grounds: (1) That no proof of death was ever sub- 
mitted to the appellant company as required by the terms of the policy; and (2) 
that the policy had lapsed on account of nonpayment of the premiums and the 
period of grace had expired at the time of the death of the insured. Having con- 
— that the second assignment of error is well taken, we do not consider the 
rst. 

There was testimony to the effect that the insured was solicited to take out a 
policy promising a greater indemnity on which the premium would have been 25 
cents per week and on which a payment of 50 cents was made, but as that policy 
was never issued it was agreed with the agent of the company who made the 
weekly collections that the 50 cents so paid should be applied in payment of five 
weekly payments of 10 cents each. 

Lillian Wallace, a sister of the insured, testified that while her other brother 
was the beneficiary, the premiums were paid by her mother, and concerning one 
of these payments the sister testified as follows: “Q. Do you know how far the 
policy was paid up to? A. I could not say the date, but in December she 
(mother) gave a quart of pecan goodies (to the collector). That would have been 
five weeks. The agent told Mother he had a better policy he would like for her 
to take out on brother. She told brother about it when he came from Arizona. 
It was 25 cents a week. The agent asked 50 cents down. Brother gave two 
quarters at that time. This policy didn’t go through and Mother got on him about 
it. He said it didn’t go through. He said it would go on the other policy.” 

There was other testimony concerning the payment of premiums with nuts, 
but it is insisted that even these, if allowed, were insufficient in number and 
amount to have kept the policy in force. 

The insurance company delivered to the holder of the policy a receipt card 
upon which it was required that any and all payments of premiums be indorsed. 
In a printed column appearing on this card there was a calendar showing when 
each weekly payment would mature. This calendar covered a period of time begin- 
ning April 4, 1932, and extending to September 25, 1933. Opposite these dates was 
another column headed, “DATE When received Day Mo.” Another column was 
designed to show, “Premium Received, Cents.” Another column was headed, “Sig- 
nature of Collector. On first line of each page sign full name, afterwards initials.” 
The purpose of this receipt card was to show the date and the amount of all pre- 
miums received. The first premium paid by the insured Ballentine was the one 
due December 15, 1932. The payments due January 9, 16, 23, and 30, 1933, were 
shown to have been made 2-10-1933. No subsequent payments were shown by the 
receipt card, and the last one so shown was made more than eight weeks before 
the death of the insured. 

(1] Even though the testimony be sufficient to support the finding that the 
vayments of premiums that were made with nuts were enough in amount to have 
kept the policy in force to a date within the grace period, it appears certain that 
without such payments the policy was not in force on the date of the insured’s 
death. Whether premium payments were made with nuts is a disputed question 
of fact which has been settled in the beneficiary’s favor by the verdict of the 
jury. But, even so, was this a legally sufficient payment of the premiums? That 
it was not was held in the case of Hoffman v. John Hancock Mutual Life Ins. 
Co., 92 U. S. 161, 164, 23 L. Ed. 539. It was there said by the Supreme Court of 
the United States: 

“Agencies are special, general, and universal. Story’s Agency, § 21. Within 
the sphere of the authority conferred, the act of the agent is as binding upon the 
Principal as if it were done by the principal himself. But it is an elementary 
Principle, applicable alike to all kinds of agency, that whatever an agent does can 
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be done only in the way usual in the line of business in which he is acting. There 
is an implication to this effiect arising from the nature of his employment, and it 
is as effectual as if it had been expressed in the most formal terms. It is present 
whenever his authority is called into activity, and prescribes the manner as well as 
the limit of its exercise. Upton v. Suffolk County Mills, 11 Cush. 586 [59 Am. 
Dec. 163]; Jones v. Warner, 11 Conn. 48; Story’s Agency, § 60 and note; 3 Chitt. 
Law of Com. & Manuf. 199; U. S. v. Babbit, 1 Black, 61 [17 L. Ed. 94]; 1 Pars. 
on Contr. (4th Ed.) pp. 41, 42. 

“Life insurance is a cash business. Its disbursements are all in money, and its 
receipts must necessarily be in the same medium. This is the universal usage and 
rule of all such companies.” 

See, also, notes to this case appearing in volume 2 of 1932 Supplement to 
Rose’s Notes on United States Reports, at page 455. One of the cases there cited 
as having distinguished that case is that of New Jersey Ins. Co. v. Rowell, 33 Ga. 
App. 554, 126 S. E. 892, 894. This opinion, by Division No. 1 of the Court of 
Appeals of Georgia, reviews the Hoffman Case, supra, and others to the same 
effect, after which it was said: “In the case we are now considering the policy 
was regularly issued and delivered. The insured paid to the local agent the full 
premium, and at the time of the fire the policy was in the hands of the insured. 
When these things are shown by competent evidence a prima facie case of liability 
is proved. Until there is evidence to the contrary, it will be presumed that the 
agent kept faith with his principal and sent to it the premium, less commissions 
and expenses. Surely where an insurance policy is regularly issued, and the com- 
pany receives the full amount of the premium less commissions, the policy will 
not be rendered invalid and void from the simple fact that the local agent accepted 
a part of the premium in goods instead of in cash. See Metropolitan Life Ins. 
Co. v. Thompson, 20 Ga. App. 706 (3), 93 S. E. 299.” 

{2] In that case it was insisted that the. policy sued upon was void because 
“a part of the premium was paid by the exchange of or credit for goods, which 
constituted a fraud upon the company.” Only a single premium was there involved, 
and the possession of the policy at the time of the fire raised the presumption that 
this premium had been paid, in the absence of evidence to the contrary, and the 
presumption was indulged “that the agent kept faith with his principal and sent 
to it the premium, less commissions and expenses.” There is no room here for 
any such presumption. The possession of the policy did not raise the presumption 
that premiums falling due subsequent to its delivery had been paid, nor was there 
a showing that the insurer had authorized or ratified the payments not made with 
cash but with nuts. 

The judgment must, therefore, be reversed, and as the cause appears to have 
been fully developed it will be dismissed. It is so ordered. 


HOUSH v. PACIFIC STATES LIFE INS. CO. Civ. 5074. 
District Court of Appeal, Third District, California. Nov. 5, 1934. 
37 Pacific Reporter (2d) 741. 


1. INSURANCE. 4 leg ; ' 
In action on accident policy excepting loss from suicide or intentionally 1n- 
flicted injury, introduction of policy held to establish prima facie case for bene- 
ficiary, though insured was found dead of gunshot wound with companion who 
shot himself, since death would be presumed accidental rather than result of su! 
cide or murder. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE. ; : . sos 2 ie 
Accident policy excepting loss resulting from intentionally inflicted injuries 
held not to exclude injury or death intentionally inflicted by another. 
(For other cases, see Insurance, Dec. Dig. § 464.) 
4. INSURANCE. fas ; 
Ambiguity in insurance policy is resolved against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. ; ; ; ; 
Beneficiary held entitled to recover on accident policy excepting loss trom 
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suicide or intentionally inflicted injuries where insured was found dead of gunshot 
wound with companion who shot himself, and no evidence of struggle or quarrel 
appeared, since presumption obtained that death was accidental rather than result 
of criminal act (Code Civ. Proc. § 1963, subds. 2, 3). 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, San Joaquin County; C. W. Miller, Judge. 

Action by Alice Housh against the Pacific States Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. F. Riley, of San Francisco, for appellant. 

Neumiller & Ditz, E. E. Breitenbucher, and Charles H. Epperson, all of 
Stockton, for respondent. 

Mr. Presiding Justice PuLLEN delivered the opinion of the court. 

This appeal is from a judgment in favor of plaintiff and involves the interpre- 
tation and construction of a policy of insurance. The facts are not in dispute and 
are briefly that plaintiff was the mother of John D. Housh, and the beneficiary 
under the policy of insurance here in controversy, wherein defendant agreed to 
pay to plaintiff a specified sum for the loss of life of John D. Housh resulting 
directly and independently of other causes from accidental injuries. 

Housh and one Luke Abel together occupied a house near the outskirts of 
the city of Stockton. Abel was a cripple and although he could walk to some 
extent, usually got about by the use of a wheel chair. 

On the morning in question the sheriff’s office was notified that there was 
something wrong at the house of Abel and Housh. A deputy sheriff immediately 
responded and upon entering the house found Housh lying in a pool of blood in 
the kitchen. He was suffering from a gunshot wound in the back of the head and 
died in a few hours from the effect thereof without regaining consciousness. 
Some distance away, but in the same room, Abel was lying dead on the floor. 
A double-barreled 12-guage shotgun was lying near Abel with both barrels dis- 
charged. Circumstances indicated that Abel had shot himself through the heart. 
It was also apparent and not disputed that Abel had shot Housh and then killed 
himself. Whether the shooting of Housh was accidental or deliberate on the part 
of Abel is one of the questions to be here determined and upon that must depend 
the outcome of this appeal. 

The provisions of the policy of insurance applicable to this question are, after 
reciting that in consideration of the payment of premiums, the company insured 
Housh against— 

“Insuring Clause (A) Loss of Life, limb, sight or time, the cause of which 
originates and disability begins while this policy is in full force and effect, which 
loss results directly and independently of all other causes, from accidental bodily 
injuries, hereinafter called ‘such injury,” * * * 

“Accident Indemnity—Specific Losses Part 2. If the Insured shall sustain acci- 
dental bodily injuries as described in the insuring clause, and ‘such injury’ shall, 
independently and exclusively of disease and all other causes, immediately, con- 
tinuously and wholly disable the Insured from the date of the occurrence of the 
accident and result in any of the following specific losses within ninety days there- 
after, the Company will pay, in lieu of all other indemnity: For Loss of Life— 
The Principal Sum.” 

Under the heading “Additional Provisions” appears this clause: “This policy 
does not cover any loss resulting from * * * suicide, sane or insane, or any 
attempt thereat, or intentionally inflicted injuries.” 

[1] It was the finding of the trial court that the death of Housh was caused 
by an accidental bodily injury inflicted upon him from a firearm discharged by 
another. Upon the trial, plaintiff introduced the policy of insurance and rested. 
Whereupon defendant moved for a nonsuit, the denial of which constitutes appel- 
lant’s first ground for reversal. Without dwelling at length upon the merits of 
this point, we are of the opinion the allegations of the complaint and the admis- 
sions of the answer together with the presumptions applicable thereto established 
a prima facie case for plaintiff. 

In the case of Jenkin v. Pacific, etc., Ins. Co., 131 Cal. 121, 63 P. 180, 181, 
the insured was killed by a gunshot wound and the only evidence as to the cause 
of death was the position of the wound itself. In that case the court said: 
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“There is nothing, perhaps, in the character or location of the wound to indi- 
cate from a mere inspection of it that it was inflicted accidentally, rather than 
willfully; but when we consider that it is contrary to the general conduct of sane 
men to take their own lives, and that all the presumptions are in favor of sanity 
and against crime, we are impelled to the conclusion that the insured must have 
received his injury as the result of an accident. In the absence of evidence to 
that effect, it will not be presumed that the insured purposely took his own life, 
nor that he was murdered; and, if he did not take his own life willfully, and 
his life was not taken by another under circumstances making it a crime, then, 
we think, his death must e attributed to accidental causes. Richards v. Travelers’ 
Ins. Co., 89 Cal. 170, 26 P. 762 [23 Am. St. Rep. 455]. That the courts will pre- 
sume that the death was the result of an accident, when nothing more is shown 
than that it was brought about by a violent injury, and the character of such 
injury is consistent with the theory of accident, seems to be a rule upheld by the 
great weight of authority.” (Citing cases.) 

In Mah See v. North American, etc., Co., 190 Cal. 421, 213 P. 42, 44, 2% 
A. L. R. 123, the court also said: 

“Of course, the burden was upon the plaintiff to prove by a preponderance of 
the evidence that the death resulted ‘through accidental means,’ as provided in the 
body of the policy. But this burden was fully met when it was shown, without 
contradiction, that the shooting did not follow as a natural or probable result 
from anything done by the insured. Richards v. Travelers’ Ins. Co., 89 Cal. 170, 
175, 26 P. 762, 23 Am. St. Rep. 455; Jenkin v. Pacific, etc., Ins. Co., 131 Cal. 121, 
63 P. 180; Price v. Occidental Life Ins. Co., 169 Cal. 800, 802, 147 P. 1175. But, 
on the issue raised by the claim of the defendant that the insured died as the 
result of ‘injuries intentionally inflicted’ on him, the burden of proof rested upon 
the defendant. Postler v. Travelers’ Ins. Co., 173 Cal. 1, 3, 158 P. 1022.” 

Appellant relies principally upon the cases of Ogilvie v. Aétna Life Ins. Co, 
189 Cal. 406, 209 P. 26, 26 A. I. R. 116; Rock v. Travelers’ Ins. Co., 172 Cal 
462, 156 P. 1029, L. R. A. 1916E, 1196; Price v. Occidental Ins. Co., 169 Cal. 800, 
147 P. 1175; and Postler v. Travelers’ Ins. Co., 173 Cal. 1, 158 P. 1022. Exam- 
ination of these cases shows that in the cases of Ogilvie v. A®tna Life Ins. Co. 
and Rock v. Travelers’ Ins. Co., there was no external signs of injury, and there- 
fore plaintiff, as a part of his case, would be required to establish the cause of 
death. In Price v. Occidental Life Ins. Co., no evidence was given, the appeal 
being on the judgment roll and the case is not an authority on the question here 
at issue. In Postler v. Travelers’ Ins. Co., the death of the insured was brought 
about by an attempt by him to force a gambling house to pay money over at the 
point of a gun. In an encounter with one of those connected with the gambling 
house, an exchange of shots was fired resulting in the death of the insured. The 
court held the death of the insured was a natural consequence of his actions and 
was not an accident within the meaning of the policy. The burden was clearly upon 
the plaintiff under such circumstances to maintain the issue as to whether or not 
the death of the insured had been effected through accidental means. 

Another question raised by appellant is whether the following language in 
the policy refers to injuries inflicted by the insured or by another: “This policy 
does not cover any loss resulting from * * * suicide, sane or insane, or any 
attempt thereat or intentionally inflicted injuries.” (Italics ours.) 

(3, 4] Was it the purpose to exclude from the benefits of the policy an injury 
or death intentionally inflicted by another? With the contention of appellant sup- 
porting the affirmative of this construction, we cannot agree. This policy was 4 
contract entered into between the company and the insured and any acts or com- 
duct therein prohibited would logically refer to the acts of the parties to the con- 
tract and in the case of ambiguity in a policy of insurance as has often been 
said, such uncertainty is resolved against the insurer. 14 Cal. Jur. 443. 

In Button v. American Mutual Accident Ass’n, 92 Wis. 83, 53 Am. St. Rep. 
900, 65 N. W. 861, the insured was injured by the intentional discharge of a gut 
by a person unknown. The policy protected against death or injuries through 
external, violent, and accidental means but contained an exception against inten- 
tional injuries. There the court, in considering this language, said: 

“*" * * But here the words are simply ‘intentional injuries,’ and the ques- 
tion is, whose intention is referred to? We think it must be held that the word 
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‘ntentional,’ as here used, refers to the insured alone. The words, ‘intentional 
injuries,’ are in close connection with a long list of injuries, all of which import 
more or less of intent, consent, or participation by the insured, and are evidently 
excluded because of such intent, consent, or participation; the idea evidently being 
that the risk should be one which the insured cannot, by intent or consent, or by 
his own act, produce or hasten. Had it been the intention to exclude another class 
of injuries, namely, those inflicted intentionally by a third person only, it would 
have been easy to do so by a very few plain words. In the absence of such words, 
we construe the words under the familiar rule of ‘noscitur a sociis.’ The plaintiff 
was entitled to the judgment which he recovered. Judgment affirmed. 

In the instant case the injuries sustained by the insured resulted in his death. 
In accordance with the rule of strict construction, a line of well-considered cases 
hold that when a policy insures against intentional “injuries,” a death resulting 
therefrom is not exempted. In Kascoutas v. Federal Life Ins. Co., 193 Iowa, 343, 
185 N. W. 125, 22 A. L. R. 294, it was held that where a policy insured against 
accidental death and disability with a provision that it did not cover a disability 
resulting from intentional injuries inflicted by insured or another, the company 
must pay where the insured was intentionally killed by a third person. In Inter- 
state Business Men’s Accident Ass’n v. Dunn, 178 Ky. 193, 198 S. W. 727, 6 
A. L. R. 1333, the policy contained a provision wherein the association agreed to 
pay the face of the policy in case of death of the insured from bodily injuries 
effected solely through external, violent, and accidental means. There is also a 
clause excepting any loss due to the act of any person “done to injure the insured.” 
The insured was intentionally murdered and in an action against the company to 
enforce payment the court held that the failure of the policy to use the word 
“death” in the excepting clause, rendered the company liable. 

In Provident Life & Accident Insurance Co. v. Johnson (Tex. Civ. App.) 235 
S. W. 650, the policy provided for insurance “from disability or fatal injury” and 
provided that if said “disability” resulted from the intentional act of the insured 
or any other person, the company would not be liable. The insured was killed by 
another and the company was held liable under the rule of strict construction, since 
“disability” and “fatal injury” have distinctly different meanings. 

In American Accident Co. of Louisville v. Carson, 99 Ky. 441, 36 S. W. 169, 34 
L. R. A. 301, 59 Am. St. Rep. 473, it was held that where a policy insures against 
death or injury by external, violent, and accidental means, a provision that it shall 
not cover intentional “injuries” refers only to nonfatal injuries. 

In Business Men’s Indemnity Ass’n v. Washburn, 94 Ind. App. 395, 157 N. E. 
104, 158 N. E. 492, it was held that where in an accident insurance policy the 
exception clause referred to injuries intentionally inflicted and did not contain the 
word “death,” the court must assume that the word “death” was omitted for some 
good and sufficient reason. There also was a provision excepting liability as to 
injuries intentionally inflicted by insured or any other person, a beneficiary was 
entitled to recover for the death of insured resulting from being intentionally shot 
and injured by another, since such exemption clause deals with injuries only, and 
it cannot be said that exemption from death was intended thereby. 

[5] Under the facts in the instant case where all that appears is the death of 
the insured by a gunshot wound and the suicide of the companion, no evidence of 
a struggle or a quarrel appearing, the law relying upon a presumption of innocence 
will hold death was accidental rather than the result of a criminal act. 

Appellant calls our attention to presumptions other than that of innocence, 
namely: “That a person intends the ordinary consequences of his voluntary act” 
(section 1963, subd. 3, Code Civ. Proc.), and, “That an unlawful act was done with 
an unlawful intent” (section 1963, subd. 2, Code Civ. Proc.). He argues that in 
order for the gun to kill deceased, it must have been pointed at him, the safety 
released, the hammer raised, the trigger pulled. All these acts, and particularly the 
discharge itself, could have ‘been the result of an unavoidable accident in which no 
act or blame of Abel could be charged in which case the presumptions referred to 
by appellant would not be applicable. The presumption of innocence still seems to 
be the only presumption in which to make applicable it is not necessary to assume 
some act of Abel. 
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From the foregoing, it appears that the judgment of the court should be 
affirmed, and it is so ordered. 


We concur: R. L. Thompson, J.; Plummer, J. 


COMEGYS v. NATIONAL UNION ASSUR. SOC. (COMEGYS et al. 
Interveners). Civ. 9617. 
District Court of Appeal, First District, Division 2, California. Jan. 16, 1935. 
39 Pacific Reporter (2d) 861. 
1. INSURANCE. 


Whether plaintiff in action on fraternal benefit certificate, alleged in both 
complaint and complaint in intervention to have been issued to insured, had insur- 
able interest in latter’s life, was immaterial. 

(For other cases, see Insurance, Dec. Dig. § 767.) 

2. INSURANCE. . 

One taking out insurance policy on his own life may ordinarily name any 
person as his beneficiary, regardless of whether latter had insurable interest in 
insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

3. INSURANCE. 

Statute, authorizing payment of death benefits under fraternal benefit cer- 
tificate only to member’s wife, husband, or relative by blood to fourth degree, does 
not preclude insured, having wife, husband, or children, from naming his sister 
as beneficiary (St. 1931, p. 1354, § 6; Probate Code, § 253). 

(For other cases, see Insurance, Dec. Dig. § 770.) 

4, INSURANCE. : 

Statutory provision that fraternal benefit society member, having no wife, hus- 
band, or children, may designate any person as beneficiary, held not to preclude 
insured, having wife, husband, or children, from naming another blood relative 
within fourth degree, such as his sister, as beneficiary (St. 1931, p. 1354, § 6; 
Probate Code, § 253). 


(For other cases, see Insurance, Dec. Dig. § 770.) 
5. INSURANCE. 

Insured’s minor daughter, to whom divorce decree, procured by her mother, 
ordered insured to make payments for daughter’s support, held mere judgment 
creditor, not entitled to proceeds of fraternal benefit certificate after insured’s 
death as against latter’s sister, named beneficiary therein in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 797.) 

6. INSURANCE. 

Life insurance, taken out by insured in another’s favor, is payable to named 
beneficiary as against insured’s creditors and personal representatives, in absence 
of fraud or contrary statutory provision. 

(For other cases, see Insurance, Dec. Dig. § 797.) 

7. INSURANCE. : 

Insured’s minor daughter held not entitled to proceeds of fraternal beneht 
certificate, naming insured’s sister as beneficiary, on ground that insured promised 
to maintain daughter all her life and take care of her from such proceeds; daugh- 
ter being mere creditor. 

(For other cases, see Insurance, Dec. Dig. § 797.) 

Appeal from Superior Court, City and County of San Francisco: James G. 
Conlan, Judge. 

Action by Roberta G. Comegys against the National Union Assurance Society, 
in which Evelyn Elaine Comegys, a minor, by her guardian ad litem, Minnie A. 
Spencer, and the latter individually, intervened. From a judgment against the 
minor intervener, she appeals. 

Affirmed. 

Manuel F. Sylva, of San Francisco, for appellant. 

Orrick, Palmer & Dahlquist, of San Francisco, for respondent. 





ther, 
nent 
red’s 


Life] Gabrell v. Grand Lodge, Brotherhood of Railway Trainmen 1179 


GABRELL v. GRAND LODGE, BROTHERHOOD OF RAILWAY 
TRAINMEN. No. 24070. 
Court of Appeals of Georgia, Division No. 2. Jan. 7, 1935. 
177 Southeastern Reporter 918. 
INSURANCE. 


Provisions in constitution of mutual benefit society limiting payment for total 
disability to specified disabilities and providing that all other claims for total dis- 
ability be addressed to benevolence of society held valid, as against contention that 
provisions rendered insurance contract unilateral, were contrary to public policy 
because attempting to divest courts of jurisdiction, and were abrogated or ren- 
dered ambiguous by preamble stating society’s purpose was to protect families of 
members. 

(For other cases, see Insurance, Dec. Dig. § 718.) 

Error from Superior Court, Fulton County; E. D. Thomas, Judge. 


Petition by S. S. Gabrell against the Grand Lodge, Brotherhood of Railway 
Trainmen. To review a judgment dismissing the petition, plaintiff brings error. 
Affirmed. 


\V. E. Adams, of Atlanta, for plaintiff in error. 


Bryan, Middlebrooks & Carter and Bonneau Ansley, all of Atlanta, for defend- 
ant in error. 


Syllabus Opinion by the Court. 

Jenkins, Presiding Judge. 

A member of a mutual benefit association, holding its beneficiary insurance 
certificate, cannot legally enforce a claim thereon for total disability, where the 
constitution of the association provides for payment in cases of total disability 
where there is “the amputation or severance of a hand, at or above the wrist joint, 
or an entire foot, at or above the ankle joint, or the complete and permanent loss 
of the sight of both eyes, or upon the insured becoming seventy years of age,” 
and further provides that “all claims for disability not coming within the [said] 
provisions shall be held to be addressed to the benevolence of the brotherhood,” 
and shall be made to a beneficiary board for approval and payment at its option 
without appeal in any case, and that this section “may be pleaded in bar of any 
suit or action at law or in equity which may be commenced in any court to enforce 
the payment of any such claims,” and where the claim of the member is not 
within the legally enforceable disabilities quoted, and has been disallowed by the 
beneficiary board. While the validity of such provisions has never been adjudicated 
in this state, they have been upheld by the overwhelming weight of authority, and 
must he interpreted and enforced according to their clear and unambiguous lan- 
guage. They do not, as contended, render the contract unilateral, or contrary to 
law or public policy as an attempt to divest the courts of jurisdiction by imposing 
upon the member an arbitration and determination of any legal claim or rights 
and remedies in advance of litigation. The parties were free to contract as they 
did, in limiting the total disabilities for which payment could be legally enforced 
to those specified, and providing that all other total disabilities should be subject 
only to optional payment addressed to the benevolence of the association, through 
its designated board. The denial by the board of a claim for a total disability in 
the optional and benevolent class would not constitute an arbitrary, oppressive, 
and fraudulent action in bad faith, such as would nullify the express terms of 
the contract and authorize an action, even though the disability was total and per- 
manent, and its nature was known to the association and the board. Nor were 
the quoted provisions abrogated or rendered ambiguous by the general language 
in the preamble of the constitution, that the purpose of the association was “to 
Promote the general welfare and advance [the] interests” of its members, and 
‘to protect their families by the exercise of benevolence, very needful in a calling 
so hazardous” as theirs. The court did not err in sustaining the motion to dismiss 
the petition. Grand Lodge, Brotherhood of Railroad Trainmen vy. Smith, 129 Miss. 
138, 92 So, 837, 27 A. L. R. 863 and case notes 869-873; Pool v. Brotherhood of 
Ry. Trainmen, 143 Cal. 650, 77 P. 661; Huff v. Grand Lodge, Brotherhood of 
\y. Trainmen, 97 Neb. 848, 151 N. W. 979; Sanderson v. Brotherhood of Railroad 
Trainmen, 204 Pa. 182, 53 A. 767; Welsh v. Brotherhood of Railroad Trainmen, 
200 N. C. 184, 156 S. E. 539; Robinson v. Brotherhood of Railroad Trainmen, 80 
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W. Va. 567, 92 S. E. 730, L. R. A. 1917E, 995; Grand Lodge, Brotherhood of 
Railroad Trainmen v. Nolan, 196 Ky. 296, 244 S. W. 759: Rieden v. Brotherhood 
of Railroad Trainmen (Tex. Civ. App.) 184 S. W. 689: Order of Ry. Conductors 
v. Carpenter, 114 Ohio St. 255, 151 N. E. 45; Eighmy v. Brotherhood of Railway 
Trainmen, 113 Iowa, 681, 83 N. W. 1051; 2 Couch, Cyc. Ins. Law, § 354 (a); 45 
C. J. 230 (§ 180, and notes 97-99). The only two directly applicable authorities 
relied upon by the plaintiff in error, Bond v. Grand Lodge, Brotherhood Railroad 
Trainmen, 165 ill. App. 490, and Convery v. Brotherhood of Railroad Trainmen, 
190 Ill. App. 479, were in effect overruled by the Illinois Supreme Court in Kelly 
v. Brotherhood of Railroad Trainmen, 308 Ill. 508, 140 N. E. 5, 19 A. L. R. 243, 
case note page 251. 

Judgment affirmed. 

Stephens and Sutton, JJ., concur. 


PIERCE v. LIFE INS. CO. OF VIRGINIA. No. 24170. 
Court of Appeals of Georgia, Division No. 1. Jan. 10, 1935. 
178 Southeastern Reporter 189. 
1. INSURANCE. 


Insurance contracts are construable in light of parties’ intention. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Provision that policy shall not take effect unless policy is delivered to insured 
and first premium paid during good health of insured is valid. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 

3. INSURANCE. 

Provision that policy shall not take effect unless policy is delivered to insured 
and first premium paid during good health of insured protects insurer against 
change of health between time of application and time of delivery. 

(For other cases, see Insurance, Dec. Dig. § 137[2].) 

4. INSURANCE. 

Insurer’s acceptance of application and issuance of policy thereunder and 
delivery of policy to local agent completes contract as of time of delivery only 
where delivery to local agent is for unconditional delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[3].) 

5. INSURANCE. 

Issuance of postdated industrial policy on application of one unaware of his 
unsound condition and sending thereof to local office, held not constructive delivery 
of policy and consummation of insurance contract, in view of intervening mani- 
festation of insured’s unsound condition and policy provision exempting insurer 
from liability unless insured was in sound health on date policy was delivered, and 
insurer’s rules requiring local agent to ascertain whether insured was still in good 
health before delivering policy and prohibiting delivery before date of issuance. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Syllabus by the Court. 

1. Contracts of insurance, as other contracts, are construed in the light of the 
intention of the parties. Where a policy provides that it shall not take effect unless 
it is delivered to the insured and the first premium paid during good health, it 1s 
valid and enforceable. 

2. Such a provision as to change of health, in the absence of fraud, meavs a 
change of health between the time of application and the time of delivery. _ 

3. The acceptance of the application by the insurance company and the 1ssu- 
ance of a policy thereunder and a delivery of the policy to the local agent ot 
the company, to be unconditionally delivered to the assured, completes the contract 
as of the time of such delivery. It is otherwise where such delivery to such agent 
is not unconditional and there yet remains something for him to do before delivery, 
such as collection of premium or an inspection of the applicant to determine 
whether there has been a change in health since the date of the application. Such 
a delivery being conditional, the contract, when it is so provided, is not complete. 

4. The court did not err in directing verdict for defendant in this case. 

Error from Superior Court, Bibb County; Louis L. Brown, Judge. 
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Pierce v. Life Ins. Co. of Virginia 1181 


Suit by Mrs, G. T. Pierce against the Life Insurance Company of Virginia. 
Judgment for defendant, and plaintiff brings error. 
Affirmed. 


Mrs. G. T. Pierce filed suit in trover to recover a certain insurance policy 
issued by Life Insurance Company of Virginia on the life of her father, Frank 
L. Hagan, in which she was named as beneficiary. The application for the policy 
was taken on March 24, 1933, but there was no physical examination by a doctor. 
The applicant answered certain questions with respect to his physical condition, 
and the agent for the company forwarded the application, together with $1, which 
he (the agent) advanced, to the office of the company in Virginia. A policy was 
issued by said company, dated April 3d, 1933, and was mailed to its agent at 
Macon, to be delivered to the insured. The policy provides that “no obligation is 
assumed by the company prior to the date and delivery of this policy, nor unless 
on said date the insured is alive and in sound health.” The application, which 
was not attached to and made a part of the policy, contains the same provision, 
“that no obligation shall exist against said company under said policy, although 
premiums may have been paid thereon, unless such policy is delivered to me and 
unless upon its date and delivery to me the life proposed shall be alive and in 
sound health.” It also contains a statement that the applicant is in good health. 
The application contains also this statement in reference to the health of the 
insured: “Dr. Barrow treated applicant in Central of Georgia Hospital in April 
1931 for stomach trouble. Applicant now recovered and in good health.” It appears 
from the testimony of the plaintiff and the agent of the defendant company, as 
well as from the signed application, that the applicant seemed to be in sound 
health on March 24th, the day the application was taken. The application was 
made on Thursday and was forwarded to the company on Friday or Saturday of 
that week. The agent of the company testified that, of his own motion and with- 
out any agreement in reference thereto, he paid to the company the premium, 
expecting to make business out of it. The premium so advanced covered the week 
of April 3d and also the following week. The policy was received from the ‘com- 
pany at the Macon office the latter part of March, possibly Thursday or Friday of 
the following week. On April 3d, Monday morning, the husband of the beneficiary 
came to the agent and paid to him the dollar which had been advanced by the 
agent. The policy was at that time in the Macon office. The husband of the bene- 
ficiary claimed that he told the agent, at the time such dollar was paid, that the 
insured was sick. The agent denies that he was so told, and said that when he 
found out about the sickness he offered to return the money, but it was refused. 
The policy was never actually delivered to the insured or the beneficiary, but 
remained in the Macon.office until after the death of the insured on April 4, 1934. 
\fter the insured signed the application, he returned to Cochran, Ga., and on 
March 26, 1934, Dr. Smith, of Cochran, was called on at night by Mr. Thompson, 
a brother-in-law, with reference to the physical condition of the insured, and pre- 
scribed for him, but did not see him until March 3lst. He diagnosed his case at 
that time as gastric ulcer, and stated that his chances for living a few days were 
very slim and that it was not worth while to carry the insured to a hospital for 
treatment, as his condition was hopeless. He testified further that, if the insurance 
company, in investigating this applicant, had had a doctor to make a physical exam- 
ination on March 24th, the examination would have disclosed the presence of an 
enlarged tumor in the stomach. This could have been detected by merely putting 
the hand on the stomach. The insured might, however, have appeared in good 
health and thought he was in good health at the time. The insurer also introduced 
in evidence its rules and instructions to agents as follows: “Delivery of industrial 
Policies: before delivering a policy the agent must ascertain whether the insured 
is in good health as when the application was written. If any change whatever has 
taken place in the health or habits of the insured, the agent must not on any 
account deliver the policy but return it immediately to the home office with full 
information. Under no circumstances is a policy to be delivered prior to the date 
of issuance nor must delivery be made after that date unless the insured is seen 
and Proper inquiry made regarding his health.” At the conclusion of the testimony 
the trial court directed a verdict for the defendant. The plaintiff excepted. 

- Hallie B. Bell, Gilmore & Cork, and Cork & Cork, all of Macon, for plaintiff 
error. 





1182 The Insurance Law Journal, Vol. 84 [June, 1935 


Jones, Johnston, Russell & Sparks, of Macon, for defendant in error. 

Guerry, Judge. 

[1-5] This case presents a situation in which an applicant for insurance, 
although seemingly and to outward appearances in good health, was, as a matter 
of fact, in the last stages of a fatal disease. It appears from the uncontradicted 
evidence that he himself was not aware of his condition on March 24th when he 
made the application, but that on March 26th he was in need of medical attention, 
and on March 3lst was in such a state that his life was but a question of a few 
days or hours. From the evidence it also seems that there had been a payment of 
the first premium and an acceptance thereof by the company, and that the policy 
was issued by the company and sent to its Macon office for delivery to the insured, 
As was said in the case of New York Life Insurance Co. v. Babcock, 104 Ga 
67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134: 

“1. A contract of life insurance is consummated upon the unconditional [italics 
ours] written acceptance of the application for insurance by the company to which 
such application is made. 

“2. Actual delivery of the policy to the insured is not essential to the validity 
of a contract of life insurance, unless expressly made so by the terms of the 
contract. 

“3. The receipt by an agent from his insurance company of a policy to be 
unconditionally [italics ours] delivered by him to the applicant is, in law, tanta- 
mount to a delivery to the insured, although the agent never parts with possession 
of the policy, and although its delivery to the applicant is, by contract, made essen- 
tial to its validity.” 

This court, in the case of Life & Casualty Ins. Co. of Tenn. v. Palmer, 48 
Ga. App. 381(2), 172 S. E. 823, 824, said: “Where a receipt is given to an appli- 
cant for insurance, by a local agent of a life insurance company for the first pre- 
mium upon a policy of life insurance, and the money is forwarded to the home 
office of the company and there accepted as the first payment upon the policy, 
and ‘the policy is issued and forwarded to the local agent for delivery to the 
insured, the contract of insurance becomes effective upon the acceptance of the 
premium by the company and the issuance of the policy notwithstanding the policy 
may, according to its terms, take effect at a later date.” An examination of the 
record in the latter case will disclose that there was no evidence on the part of 
the company to show that any conditions were attached to the delivery of the 
policy after its issuance by the company and delivery to the agent, and it also 
appears that the court in said case charged the jury in the language of the Bab- 
cock Case cited above. 

The question of what is an unconditional delivery by the company to the agent 
was discussed in the case of Folds v. New York Life Ins. Co., 27 Ga. App. 435, 
108 S. E. 627. After discussing what constitutes delivery, this language is used: 
“Where the policy is forwarded by the company to the agent, not for uncondi- 
tional delivery to the applicant, but, under its written instruction to its agent, ‘for 
delivery and collection of premium, provided there has been no change in the 
occupation or condition of health since examination,’ and ‘under no circumstances 
are you to mail or deliver any policies on which requirements are called for until 
all such requirements have been fully complied with,’ such transmission of the 
policy to the agent, with such conditional and limited authority for delivery to the 
applicant, is not tantamount to a delivery to the latter, where it also appears that 
the applicant was not in good health when the policy was so received by the agent 
or at any subsequent time.” See, also, Glover v. New York Life Ins. Co., 27 Ga. 
App. 615, 109 S. E. 546, 

In Bowen vy. Prudential Ins. Co., 178 Mich. 63, 144 N. W. 543, 51 L. R. A. 
(N. S.) 587, it is said: “The transmission of a policy of life insurance to a general 
agent of the insurer for delivery to the applicant, with instructions not to deliver 
it to the applicant unless in good health, is not such constructive delivery thereo! 
as will put the policy in force.” See, also, Reserve Loan Life Ins. Co. v. Phillips. 
156 Ga. 372, 119 S. E. 315; Ann. Cas. 1916B, 682. 

The definition of “sound health” as used in this policy means the enjoyment 
of “such health and strength as to justify the reasonable belief that she [the 
insured] is free from derangement of organic functions, or free from symptoms 
calculated to cause reasonable apprehension of such derangement, and to ordinary 





ter 
ted 

he 
ion, 
few 

of 
licy 
red, 
Ga 


ilies 
nich 


dity 
the 


» be 
nta- 
sion 
sen- 


, 8 
ppli- 
pre- 
ome 
licy, 
the 
the 
olicy 
~ the 
‘t of 
the 
also 
Bab- 


agent 
435, 
ased: 
ondi- 
: ‘for 
1 the 
ances 
until 
f the 
o the 
; that 
agent 
7 Ga. 


R. A. 
eneral 
eliver 
iereof 
iillips, 


yment 
» [the 
ptoms 
dinary 


McCoy et al. v. New York Life Ins. Co. 1183 


observation and to outward appearance her health is reasonably such that she 
may with ordinary safety be insured and upon ordinary terms, the requirement of 
good health is satisfied.” National Life & Accident Ins. Co. v. Smith, 34 Ga. App. 
242, 129 S. E. 113, 114; National Life & Accident Ins. Co. v. Martin, 35 Ga. App. 
1, 132 S. E. 120. In the Martin Case just cited, the provision in respect to sound 
health at the time of the delivery of the policy applies only to unsoundness of 
health arising after the application and examination and is unavailable unless it is 
shown that insured’s disease developed between his application and the time when 
the policy was delivered. See Modern Woodmen of America v. Atkinson, 153 Ky. 
527, 155 S. W. 1135. In Priest v. Kansas City Life Ins. Co., 116 Kan. 421, 227 
P, 538, it is said: “The effect of a clause that a life insurance policy shall not take 
effect unless the applicant is in good health at the time of its delivery is to protect 
the company against a new element of risk through a change in the applicant’s 
condition arising after the company’s investigation had been made.” 

The evidence in the present case discloses without dispute that the applicant 
was seemingly in good health on the date of the application, to wit, March 24th, 
and that the application was not forwarded to the home office in Virginia before 
the 25th or 26th. The policy was issued and dated April 3d and mailed to its 
agent for delivery to the insured on or about the 30th or 31st of March. This 
delivery to the agent was conditional. It was not to be delivered before April 3d 
and was not to be delivered unless the applicant was in sound health at that time; 
that is, that there had been no change in his physical condition with respect to his 
health between the date of the application, March 24th, and the date of the deliv- 
ery of the policy. This delivery was not constructive when the policy came into 
agent's hands, for there yet remained something for the agent to do, and that is 
the holding of the policy until the date marked thereon as the date of its issue 
and the examination of the applicant in respect to this change of health. It is 
true that, had the applicant been able to show that there was no change in his 
condition between the time of his application and the time the policy was sent to 
the agent to be unconditionally delivered to him, the beneficiary might maintain a 
cause of action on the policy. These were the facts in the Babcock Case cited 
above. From the evidence it is apparent that, while the applicant may have been 
so diseased at the time of making the application that his death was inevitable 
therefrom, such a situation was not apparent either to him or to the agent of the 
company, on March 24th. By the time his policy was issued and delivered to the 
agent, the desperate condition of his health had become apparent, and in such a 
situation no constructive delivery of the policy had taken place. See, in this con- 
nection, Bowen v. Prudential Ins. Co., 178 Mich. 63, 144 N. W. 543, 51 L. R. A. 
(XN. S.) 387; Harrisburg Trust Co. v. Mutual Life Ins. Co., 278 Pa. 255, 122 A. 
292. In insurance contracts, as in other contracts, the intention of the parties gov- 
erns. The acceptance of the application and issuing of the policy without a change 
of health between the time of application and delivery was a condition precedent, 
which was not waived by mailing the policy to the company’s agent with instruc- 
tion that he determine this fact. No delivery having been actually made and the 
change of health having become apparent when the agent received the policy, and 
no negligence or unnecessary delay in making inspection having been shown, the 
contract had never become completed. Sound health, as applied in the present 
case, may mean an apparent (italics ours) change in condition of health between 
the day of application and the day of delivery. The applicant’s condition on the 
day of the application was apparently sound. Before the issuance of the policy 
and its delivery to the agent, such apparent soundness became manifestly unsound. 
Such a contract not being complete, the plaintiff was not entitled to recover the 
policy sued for, and the court did not err in directing a verdict for the defendant. 

Judgment affirmed. 

Broyles, C. J., and MacIntyre, J., concur. 


McCOY et al. v. NEW YORK LIFE INS. CO No. 42619. 
Supreme Court of Iowa. Jan. 15, 1935. 


i 258 Northwestern Reporter 320. 
1. INSURANCE. 


Notice or proof of insured’s disability, required by insurance policy as condi- 
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tion precedent to recovery thereon, is excused, where it is impossible because of 
insured’s physical or mental incapacity. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
2. INSURANCE. 

Insured, becoming insane while policy, providing for payment of monthly bene- 


fits and waiver of further premiums in such case, was in effect, held excused from 
giving notice of his disability. 


(For other cases, see Insurance, Dec. Dig. $ 539[6].) 
4. INSURANCE. 
Insurance contracts will be construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 
Insured held liable on policy in effect when insured became disabled by 
insanity rendering it impossible for him to give required notice of disability. 
(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Appeal from ee Court, Dickinson County; James Deland, Judge. 

The plaintiffs, the beneficiaries under a certain ‘policy, issued by the defendant 
company, commenced an action against the New York Life Insurance Company, 
the defendant, upon said policy, claiming both disability and death benefits. Jury 
was waived and case submitted to the court; the court returning a verdict in fa- 
vor of the defendant insurance company. Plaintiffs appeal. Opinion states the 
facts. 

Reversed and remanded. 

J. W. Morse, cf Estherville, for appellants. 

Milchrist, Schmidt, Marshall & Jepson, of Sioux City, for appellee. 

MITCHELL, Justice. 

On July 28, 1927, the New York Life Insurance Company issued a policy upon 
the life of Raymond E. McCoy. The first annual premium, amounting to $39.22 
was paid on July 28, 1927, and a like sum on July 28, 1928. No subsequent premiums 
were ever paid. On the 17th of February, 1929, while the policy was in full force, 
the premium having been paid, Raymond E. McCoy became insane, and was on or 
about the 27th of May, 1929, duly and regularly adjudged to be insane by the in- 
sane commissioners of Dickinson county, Iowa, and was confined in the Iowa 
State Hospital for the Insane at Cherokee, Iowa, from that date until June 7, 1933, 
at which time he died. 

There is no dispute in regard to the facts in this case. The case was sub 
mitted upon a stipulation, and that stipulation states, among other things, that 
from February 17, 1929, until the death of the insured, on June 7, 1933, the said 
insured was totally and permanently disabled from performing any work or 
tollowing any occupation or engaging in any business for profit; that during all 
of said period he was insane and was confined in the State Hospital for the In- 
sane. 

The policy which the New York Life Insurance Company had issued provided 
for the payment of disability benefits as follows: 4 

“Upon receipt at the Company’s Home Office, before default in payment of 
premium, of due proof that the Insured is totally disabled as above detined, and 
will be continuously so totally disabled for life, or if the proof submitted is-not 
conclusive as to the permanency of such disability, but establishes that the insured 
is, and for a period of not less than three consecutive months immediately preced- 
ing receipt of proof has been, totally disabled as above defined, the following bene- 
fits will be granted: 

“(a) Waiver of Premium.—The Company will waive the payment of any 
premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semi-annual or quarterly premium according to the mode 
of payment in effect when disability occurred, 

(b) Increasing Income Payments.—The Company will pay to the Insured 
the adits income stated on the first page hereof ($10 per $1,000 of the face 
of this policy ) for each completed month from the commencement of and during 
the period of continuous total disability. The amount of the monthly income 
shall increase after sixty consecutive monthly payments have been made to one 
and one-half times such amount, and after sixty further consecutive monthly pay- 
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nents have been made to twice such amount. If disability results from insanity, 
jayment will be made to the beneficiary in lieu of the Insured. * * *” 


I 


On December 3, 1929, the insurance company, in accordance with provisions 
of its policy, declared a dividend to the said insured, Raymond E. McCoy, in the 
sum of $7.86, and on said date mailed by United States mail a check payable to 
the order of said insured for said sum. Thereafter, on or about April 5, 1930, the 
insirance company wrote a letter to the insured, calling his attention to the out- 
standing dividend check, asking that said check be cashed. 

On or about June, 1930, E. E. Shelledy of Spirit Lake, Iowa, who was the 
agent of the New York Life Insurance Company who solicited the insurance from 
Raymond E. McCoy, was requested by the insurance company to call at the home 
vi McCoy in regard to the dividend check which had been sent out months before 
and had not been cashed. In compliance with the request of his employers, the 
New York Life Insurance Company, Shelledy proceeded to the former home 
of the insured. When he arrived there, he inquired as to where Raymond E. Mc- 
Coy was, and was informed that he was confined in the Insane Hospital at Chero- 
kee, lowa. He then asked the appellants in the case at bar, who were the bene- 
ficiaries of the policy, as to the dividend check which the company had sent to Mc- 
Coy, and they informed him they knew of no such dividend check, and they then 
and there informed him that they had never heard or had any knowledge of the 
fact that an insurance policy had been issued by the New York Life Insurance Com- 
pany. An investigation was then made of certain papers belonging to the said Ray- 
mond E. McCoy, and they found the unopened letter containing the dividend check 
irom the New York Lite Insurance Company, and also discovered the policy of 
insurance. The dividend check and the policy were turned over to the agent of the 
surance company, who offered to prepare afd furnish to appellants forms for 

And Shelledy immediately 
wrote to the insurance company, informing them of the facts in the case. There- 
after the insurance company wrote a letter that, due to the insured’s condition, they 
would be unable to pay the dividend until there was a guardian appointed and a 
certified copy of the appointment forwarded to the home office. Shortly after the 
death of the insured, which occurred on June 7, 1933, Mr. Shelledy, the agent of 
the New York Life Insurance Company at Spirit Lake, Iowa, was notified of his 
death and was asked for the proper blanks to make proof of death. On June 21, 
1933, the New York Life Insurance Company wrote to the McCoys, appellants in 
this case, denying liability and informing them that at the time of the death of 
Raymond E. McCoy the policy of insurance they had written had no value and he 
carried no insurance with their company. 

The New York Life Insurance Company having denied liability, the appellants 
commenced an action to recover upon said policy. A jury was waived, and the 
case was tried to the court. The lower court held in favor of the insurance com- 
pany and judgment was entered against the appellants for the costs. Being dis- 
satisfied, they have appealed to this court. 

It is the contention of the appellants that, for the reason that total disability 
of the insured arose while the policy was in force, and was of a character totally 
incapacitating the insured from giving notice or of furnishing proofs of such to- 
tal disability, he was excused from complying strictly with the terms of the pol- 
icy, and it therefore did not lapse. 

The following facts should be kept in mind: First. The policy was issued 
by the New York Life Insurance Company and at the time that the insured be- 
came totally and permanently disabled the policy was in full force and effect; the 
premium having been paid for that year by the insured. Second. It was abso- 
lutely impossible for the insured to give the notice which the company now claims 
should have been given, due to his mental condition, and it was impossible for any 
one else to give the notice because the undisputed record shows that the bene- 
heiaries had no knowledge that the insured had taken out the policy; in fact, no 
one knew anything about the issuing of the policy with the exception of the in- 
surance company and the unfortunate insured. Third. The insured was totally and 
permanently disabled from February 17, 1929, to the date of his death. Fourth. 
The policy provided for the waiver of premium and the payment of $10 per month 
during total and permanent disability. 

[1] The controversy in the case at bar is one as to which the courts of the 
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country are arrayed in opposing camps. In the case of Johnson v. Mutual Life 
Insurance Co. of New York, reported in 70 F.(2d) 41, the Circuit Court of Ap- 
peals for the Fourth Circuit was confronted with the very question involved in 
the case at bar, and in a very able opinion it reviews the leading cases of the coun- 
try. In that opinion the court said, at pages 44 and 45 of 70 F.(2d): 

“There remains the question whether the case should have been submitted to 
the jury with instructions that the insured’s failure to furnish proof of disability 
to the company before default was excused, if the jury should find from the evi- 
dence a mental or physical incapacity of the insured, which rendered it impossible 
for him to make the proof. It is strongly urged by the defendant that such an 
excuse is ineffectual in view of the clear and unequivocal language of the present 
policy. It is said that most of the cases which uphold the excuse, where the im- 
possibility of furnishing proofs is shown, are cases involving policies of accident 
or fire insurance, in which some language may be found in the condition to indi- 
cate that the furnishing of proofs is required only when it is reasonably possible 
to furnish them. Stress is furthermore placed upon the fact that the condition of 
the policy in the present case is a condition precedent, and that in some of the ci- 
ted cases the condition is regarded as subsequent. 

“It must be conceded that the position of the defendant finds support in cases 
from two jurisdictions. New England Mutual Life Ins. Co. v. Reynolds, 217 Ala. 
307, 116 So. 151, 59 A. L. R. 1075: Whiteside v. North American Acc. Ins. Co., 
200 N. Y. 320, 93 N. E. 948, 35 L. R. A. (N. S.) 696. An overwhelming majority 
of the state courts that have passed upon the matter have, however, laid down the 
rule that a condition precedent requiring notice or proof of disability is excused 
where its performance is impossible by reason of the physical or mental incapacity 
of the insured, as where the insured is insane or unconscious during the period 
when proof should have been furnished, and that the condition may be performed 
within a reasonable time after the incapacity is removed. Swann vy. Atlantic Life 
Ins. Co., 156 Va. 852, 159 S. E. 192; Rhyne v. Jefferson Standard L. Ins. Co., 196 
N. C. 717, 147 S. E. 6; Id., 199 N. C. 419, 154 S. E. 749; Levan v. Metropolitan 
Life Ins. Co., 138 S. C. 253, 136 S. E. 304; Roseberry v. American Benev. Ass'n, 
142 Mo. App. 552, 121 S. W. 785; Continental Casualty Co. v. Mathis, 150 Ky. 477, 
150 S. W. 507; Comstock v. Fraternal Acc. Ass’n of America, 116 Wis. 382, 93 
N. W. 22; Reed v. Loyal Protective Ass’n, 154 Mich. 161, 117 N. W. 600: Wood- 
men Acc. Ass’n v. Pratt, 62 Neb. 673, 87 N. W. 546, 55 L. R. A. 291, 89 Am. St. 
Rep. 777; and see 54 A. L. R. 611, note. The same rule has been applied in two 
further cases, which seem to place some reliance upon a view that the particular 
condition involved was a condition subsequent. Pfeiffer v. Missouri St. L. Ins. 
Co., 174 Ark. 783, 297 S. W. 847, 54 A. L. R. 600; North American Acc. Ins. Co. 
v. Watson, 6 Ga. App. 193, 64 S. E. 693. Of these cases, the first three, the 
Swann, Rhyne, and Levan Cases, and also the Pfeiffer Case, involved life insur- 
ance policies with provisions for disability benefits similar in all pertinent respects 
to the provision here. And although the remaining cases involve accident policies, 
in none of them does it appear that there was any language in the condition in- 
dicative of an intention that proof should be required only where it could reason- 
ably be furnished. Compare Metropolitan Casualty Ins. Co. v. Johnston (C. C. 
Wy 247 E68: 17 ASL. R175). 

“We think the rule announced by the majority of the state courts is the sound 
rule to apply. The situation is one where the parties may fairly be said to have 
contemplated a capacity to make the proof when disability should arise, for other 
wise such a contract may prove a trap for the unwary by imposing conditions 
which incapacity may render it impossible to perform. There is, it is true, no 
language in the condition which qualifies it in the event that its performance 
should become impossible; but it is a general rule in the law of contracts, that 
impossibility may excuse a condition, though a condition precedent, if the exist- 
ence or occurrence of the condition is no material part of the exchange for the 
promisor’s performance, and the discharge of the promisor will operate as 
a forfeiture. Restatement of Contracts, § 301; and see Illustrative Case (4). 
See, also, Williston on Contracts, vol. 2, § 806. This principle, furthermore, has 
received recognition by the Supreme Court in Insurance Companies v. Boykin, 12 
Wall. 433, 436, 20 L. Ed. 442, where failure to perform a provision requiring proof 
of loss in a fire insurance policy was held to be excused by the insanity of the in- 
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sured, the court saying that ‘* * * if he was so insane as to be incapable of mak- 
ing an intelligent statement (of the time, nature and amount of the loss), this 
would of itself excuse that condition of the policy.’” 

[2] It seems to us that a fair rule to follow is the one announced in the above- 
cited case. The insurance company received the premium which it said was suffic- 
ient to pay the insured the amounts provided in the policy in case disability occur- 
red. Disability did occur. It occurred while the policy was in full force and effect; 
the premium having been paid. There is no question in this case of the liability of 
the insurance Company or of its obligation to pay. Its only defense is, “You didn’t 
give notice.” But who could have given notice? The insured? He was mentally 
unable to do so. No one else knew of the issuance of the policy. The beneficiaries 
had no knowledge. It might be very reasonable for a company to provide that it 
would waive premium payments only upon notice or proof of disability when the 
insured is capable of giving such notice, but it is an entirely different question to 
assume that the insurance company would contract with the insured that he would 
be relieved of paying premiums if he gave notice of his disability, notwithstanding 
the fact that he is unable to do so. It is the incapacity of the insured which makes 
it positive that no such requirement was in the contemplation of the parties. 

In the case at bar, in consideration of the premium which the insured paid, 
the insurance company agreed to pay the insured $10 per month if he should 
become insane, and waive further premiums. While his policy was in full 
force and effect, he unfortunately became insane. Being insane, he gave no notice 
of his disability prior to July 28, 1929, when the next premium became due. The 
policy provided that upon receipt at the company’s home office, before default in 
payment of premium, of due proof that the insured was totally disabled, the com- 
pany would pay him $10 per month and waive further premiums. This condition in 
regard to the notice was no material part of the exchange for the promisor’s per- 
formance. The insured had paid his premium exacted by the insurance company 
for its promise to pay him $10 per month, and while his premium was not in default 
he became insane, and by reason of that fact the insurance company became liable 
to pay him $10 per month and waive further premiums. That part of the contract 
which required the insured to give notice of his insanity was impossible to be 
performed because of the insanity of the insured, the very thing insured against. 
And therefore he was excused from giving notice. 

[3-5] It must be kept in mind that it is the general rule, of practically universal 
application that forfeitures are not favored in this country, and that insurance con- 
tracts will be construed most strongly against the insurer. There can be no doubt 
that the New York Life Insurance Company knew when it wrote the policy which 
it issued to the insured, Raymond E. McCoy in this case, if the insured became 
insane he could not give notice. Where it is impossible, as it was in this case, to 
give notice, it may be fairly said that the insurance company contemplated that no 
notice would be given. Disability having occurred while the policy was in full force 
and effect, it being impossible for the insured to give the notice, the New York 
Life Insurance Company is liable on the policy which it wrote and for which it 
received the premium it demanded. 

But the appellee says the case at bar is controlled by the case of Fairgrave v. 
Illinois Bankers’ Life Ass’n, 211 Iowa, 329, 233 N. W. 714. With this we cannot 
agree. In the Fairgrave Case the beneficiaries had knowledge of the policy and of 
the disability of the insured and did not give notice within the ninety-day period 
provided by the policy. It was not shown to have been impossible to give the 
notice required by the policy. In the case at bar it is conclusively shown that it 
was impossible to give the notice required by the policy. 

The judgment of the lower court must be, and it is hereby, reversed, and this 
cause remanded. 

Anderson, C. J., and Kintzinger, Powers, Parsons, and Hamilton, JJ., concur. 
EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES v. JOHNSON’S 
ADM’R. 

Court of Appeals of Kentucky. Nov. 27, 1934. 
77 Southwestern Reporter (2d) 943. 
1. INSURANCE. 


Under life policy providing that disability payments and waiver of premiums 
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in case of disability should cease when it “appears” that insured has become able 
to engage in any occupation, insurer not demanding proof of continuance of dis- 
ability may not relieve itself of further liability by merely notifying insured that 
it “appears” that he is no longer totally and permanently disabled, unless as a 
matter of fact he is no longer unable to engage in his occupation; word “appears” 
meaning obvious, manifest, or a thing proved, and not seems or having a certain 
semblance. 

(For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 

2. INSURANCE. 

Insured’s administrator held entitled to recover on life policy with provision 
for disability benefits although insured, after being notified that benefits including 
premium waiver would cease after physician’s report that insured was not totally 
and permanently disabled and that policy had been converted into paid-up policy 
of less value on nonpayment of premiums, did nothing further between that time 
and his death four and one-half vears later. 

- (For other cases, see Insurance, Dec. Dig. §§ 362, 516.) 

Appeal from Circuit Court, Pike County. 

Action by N. T. Johnson’s Administrator against the Equitable Life Assurance 
Society of the United States. Judgment for plaintiff, and defendant appeals 

Affirmed. 


Wm. Marshall Bullitt, Eugene B. Cochran, William B. Lockhart, and Bruce 
& Bullitt, all of Louisville, for appellant. 

Frank P. Damron, of Pikeville, for appellee. 

Cray, Justice. 

On July 29, 1924, the Equitable Life Assurance Society issued to T. N. John- 
son a policy insuring his life in the sum of $1,000, and providing for disability 
benefits of $10 a month. The material provisions of the policy are as follows: 

“(1) Disability Benefits before age 60 shall be effective upon receipt of due 
proof, before default in the payment of premium, that the insured became totally 


and permanently disabled by bodily injury or disease after this policy became 
effective and before its anniversary upon which the Insured’s age at nearest birth- 
day is 60 years, in which event the Society will grant the following benefits: 


“(a) Waive Payment of All Premiums payable upon this policy falling due 
after the receipt of such proof and during the continuance of such total and per- 
manent disability; and 

“(b) Pay To The Insured A Monthly Disability-Annuity as stated on the face 
hereof; the first payment to be payable upon receipt of due proof of such Dis- 
ability and subsequent payments monthly thereafter during the continuance of such 
total and permanent disability, provided that if this policy is continued under the 
Endowment conversion option, the Disability-Annuity payments shall continue only 
during such total and permanent disability until the maturity of the Endowment 

“Disability shall be deemed to be total when it is of such an extent that the 
Insured is prevented thereby from engaging in any occupation or performing any 
work for compensation of financial value, and such Total Disability shall be pre- 
sumed to be Permanent when it is present and has existed continuously for not 
less than three months; * * * 


“(TIIT) Recovery from Disability. 

“The Society shall have the right at any time or times during the first two 
years after receipt of such proof of disability, but thereafter not more frequently 
than once a year, to require proof of the continuance of such total disability. If 
the Insured shall fail to furnish satisfactory proof thereof, or if it appears at 
any time that the Insured has become able to engage in any occupation or per- 
form any work for compensation of financial value, no further premiums will be 
waived and no further Disability-Annuity payments will be made hereunder on 
account of such disability. 

“Options on Surrender or Lapse. 

“After three full years’ premiums have been paid hereon, upon any subsequent 
default in the payment of any premium or instalment thereof, and within three 
months after such default, this policy may be surrendered by the Insured (or 
assignee if any) who may elect either of the following options: 
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4 


‘(a) To receive the Cash Surrender Value of this policy; or 

“(b) To purchase non-participating paid-up life insurance payable at the same 
time and on the same conditions as this policy, but without double indemnity or 
total and permanent disability benefits. : 

“In the event of default in the payment of any premium or instalment thereof 
after this policy has been in force three full years, if the Insured (or assignee if 
any) does not select either of said options within three months of such defauit, 
the policy shall become automatically paid-up under Option (b).” 

Johnson became disabled early in 1925, and the insurance company paid him 
disability benefits at the rate of $10 a month. At the request of the company, Dr. 
Taylor, of Huntington, W. Va., examined Johnson on October 8, 1926, and reported 
that he did not think that Johnson was then totally and permanently disabled. 
Thereupon the company claims to have mailed Johnson the following notice, both to 
Hartley, Pike county, Ky., and to the Transportation building, Washington, D. C.: 
“Serial Notice No. 2527 
“State of Issue D. C. 

/ “October 26, 1926 
“Claim No. 4527 Policy No. 3,487,232 

“Please take notice that as it now appears that the insured under the above 
numbered policy is no longer totally and permanently disabled, as defined in the 
above numbered policy, no further premiums will be waived by the Society and 
no further disability instalments will be paid by the Society. In order, therefore, 


to maintain the policy in full force and effect, premiums commencing with that 
due May 24, 1927, must be paid. 


“W. B. Parsons, Superintendent, Bureau of Policy Claims.” 
The company also claims to have notified Johnson on August 24, 1927, that 
his policy had lapsed for nonpayment of the premium due May 24, 1927, and had 
become a paid-up life policy for $165. Johnson died on October 13, 1931, and his 
administrator brought this suit to recover on the policy. From a wee in 
his favor for $1,000, the face amount of the policy, and $520 in disability benefits, 


the company appeals. 

1-3] The evidence shows that Johnson was a member of a law firm in Wash- 
ington city that specialized in tax matters. Early in 1925 he was afflicted with 
multiple neuritis, a nervous disease. For a while he was confined in a sanitarium, 
but spent most of the time in Pike county. The evidence tends strongly to show 
that at no time after he became disabled was he ever able to do any work, and 
that this condition continued until his death. Indeed it is not seriously contended 
that the evidence of total and permanent disability was not sufficient to make anu 
issue for the jury, but appellant’s main contention is that the court should have 
peremptorily instructed the jury to find a verdict for $165 and no more. The basis 
of this contention is: It appeared from a medical examination on October 10, 
1926, that Johnson had recovered from his disability. He was then notified that no 
further benefits would be paid; that no further premiums would be waived; and 
that the premium falling due in May, 1927, must be paid to keep the policy in 
force. In May, 1927, he lapsed the policy by failing to pay the premium, and ac- 
cepted, agreed to, and acquiesced in the company’s action in converting the policy 
into a paid-up life policy for $165. After that he made no further claim, fur- 
nished no further proofs of disability, paid no more premiums, was silent and 
satisied, and for four and one-half years acquiesced without complaint in the 
disposition of his rights under the policy. It does not satisfactorily appear that 
Johnson ever received the notices claimed to have been mailed by the company, 
or that if they were received, his mental and physical condition were such as to 
enable him to take the necessary steps to protect his rights; but, assuming that 
the notices were sent and received, and that he had mind and strength enough to 
understand and assert his rights, we are not disposed to the view that the facts 
relied on constitute a defense to the policy. The company agreed to waive pay- 
ment of all premiums falling due after receipt of proof, and during the continu- 
ance of total and permanent disability, with the additional provision that no 
further premiums would be waived if the assured should fail to furnish satisfac- 
tory proof of the continuance of total disability, or if it appears at any time that 
the insured has become able to engage in any occupation or perform any work 
for compensation of financial value. The company did not demand proof of the 
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continuance of disability. It merely notified Johnson that it appeared that he was 
no longer totally and permanently disabled. In our opinion the word “appears” 
is not used in the sense of “seems,” or “having a certain semblance,” but is used 
in the sense of “being obvious or manifest,” or “as a thing proved.” In short, the 
company may not absolve itself of further liability by merely notifying the insured 
that it appears that he is no longer totally and permanently disabled, unless as a 
matter of fact he is no longer unable to engage in his occupation. Any other view 
would put it in the power of the company to end its liability at any time by acting 
on an appearance that had no foundation in fact. Nor do we think that Johnson’s 
failure to take further steps added anything to appellant’s defense. One does not 
lose his rights by mere acquiescence short of the limitation period, unless accom- 
panied by some element of estoppel. If, as a matter of fact, Johnson was totally 
and permanently disabled on October 8, 1926, and this condition continued up to 
the time of his death, it is not perceived how Johnson’s silence and failure to act 
prejudiced appellant in any way. Notwithstanding his silence, it is now paying only 
that which it ought to have paid in the first instance. The case of Crutchiield v. 
Union Central Life Ins. Co., 113 Ky. 53, 67 S. W. 67, does not announce a con- 
trary doctrine. All that that case held was that where a policy provides that if 
insured, after paying three annual premiums, shall fail to pay a premium when 
due, the company will issue a paid-up life policy upon surrender of the contract, 
but that if no such surrender be made, the policy shall become a paid-up term 
policy, the insured, by failing to surrender the policy or demand a paid-up policy, 
elects to take a paid-up term policy, and no cause of action exists on a paid-up 
policy. 

The instructions were not unfavorable to appellant, and are not so conflicting 
and confusing as to be prejudicial. 

Judgment affirmed. 


EAGAN v. METROPOLITAN LIFE INS. CO. 
In re EAGAN. No. 32978. 
Supreme Court of Louisiana. Nov. 26, 1934. 
Rehearing Denied Jan. 7, 1935. 
158 Southern Reporter 575. 
1. INSURANCE. 

Where insurer’s agent had ample opportunity to have ascertained true state 
of insured’s health by medical examination before issuance of life policy, but 
failed to do so, right of insurer to claim policy was void under provision con- 
ferring such right where insured had cancer held waived, in view of statute (Act 
No. 97 of 1908, § 1). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 


In action on life policy which insurer contended was void because insured had 
cancer, evidence held to show that agent had ample opportunity to have ascertained 
true state of insured’s health by medical examination before issuing policy so as 
to make applicable statute imputing to insurer agent’s knowledge of insured’s 
health (Act No. 97 of 1908, § 1). ; 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Action by Mrs. Lena Romano Eagan, administratrix, against the Metropolitan 
Life Insurance Company. A judgment for the plaintiff rendered in the First city 
court of the city of New Orleans was reversed, and plaintiff’s suit dismissed (155 
So. 69) on appeal to the Court of Appeal for the parish of Orleans. On writ of 
review granted upon plaintiff’s application. 

Judgment of the Court of Appeal annulled and set aside, and judgment of the 
First city court for the city of New Orleans reinstated and made the final judg- 
ment in the case. 

Raymond Gauche and John T. Charbonnet, both of New Orleans, for applicant. 

Spencer, Gidiere, Phelps & Dunbar and W. B. Spencer, Jr., all of New Orleans, 
for defendant. 

LAND, Justice. 

Mrs. Lena Romano Eagan, as the administratrix of the estate of Frank 
Romano, filed suit in the First city court of the city of New Orleans, to recover 
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on a policy of insurance in the sum of $138 issued to the deceased by defendant 
company. 

The defendant’s agent solicited the insured to take out the policy, and appli- 
cation was made on January 2, 1933. At that time the agent of defendant asked 
the insured the usual questions relative to his health, as contained in the applica- 
tion, and he represented that he was in good health, and was not suffering from 
any of the diseases enumerated thereon, and, in particular, was not suffering from 
cancer. 

The defendant, without requiring a medical examination of the insured, issued 
the policy on January 16, 1933. 

The premium was paid January 10, 1933, and the insured appeared to be in 
sound health. However, on January 11, 1933, he entered the Charity Hospital, 
and an examination revealed that he was suffering from a disease, which was 
diagnosed as cancer of the bladder, and which caused the death of the insured on 
January 29, 1933. 

Judgment was rendered in the First city court of the city of New Orleans 
for the amount sued for by plaintiff, but was reversed, and plaintiff’s suit dis- 
missed on appeal to the Court of Appeal for the parish of Orleans (155 So. 69). 
The case is now before us on a writ of review herein granted. 

The contention of plaintiff and appellant is that, under the provisions of Act 
No. 97 of 1908, failure of the insurance company to exact a medical examination 
of the insured, before the issuance of the policy, raised the presumption of 
waiver of all questions of the state of health of the insured, and precluded the 
defendant and appellee from interposing any defense on that ground. 

[1] Defendant company, on the other hand, contends that the policy sued on 
was “null and void ab initio,’ and predicates its defense upon the following pro- 
visions of the policy: 

“If (1) the insured is not alive or is not in sound health on the date hereof: 
or if (2) before the date hereof, the insured has been rejected for insurance by 
this or any other company, order or association, or has, within two years before 
the date hereof, been attended by a physician for any serious disease or complaint, 
or, before said date, has had any pulmonary disease, or chronic bronchitis, or 
cancer, or disease of the heart, liver or kidneys, unless such rejection, medical 
attention or previous disease is specifically recited in the ‘Space for Endorsements’ 
on page 4 in a waiver signed by the Secretary; * * * then, in any such case, the 
Company may declare this Policy void and the liability of the Company * * * in 
the case of any claim under this Policy, shall be limited to the return of premiums 
paid on the Policy, except in case of fraud, in which case all premiums will be 
forfeited to the Company.” (Italics ours.) 

Act No. 97 of 1908 is entitled “An Act Providing that life, health and accident 
insurance companies, which issue policies or contracts of insurance to the assured 
without a medical examination by a physician, shall waive their right to claim 
forfeiture for misrepresentation, etc.; under certain conditions. 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That whenever life, health or accident insurance companies, which issue policies 
or contracts of insurance to the assured without a medical examination of the 
assured by a physician, it shall be presumed (whenever it appears that the agent 
of the company has had an opportunity to ascertain the true condition of the 
health, habits or occupation of the assured, and has certified to the company the 
desirability of the risk), that the knowledge acquired, or which might have been 
acqunired with reasonable diligence by the agent of the company in securing the 
application, as to the health, habits or occupation of the assured, has been disclosed 
to his principal; and it shall also be presumed that the company has waived its 
rights to claim a forfeiture of the policy based on the ground that the assured did 
not make true and full answers in the application as to the health, habits or 
occupation whenever it shall appear that the agent of the company knew, or might 
have ascerained with reasonable diligence, the true condition of the applicant’s 
health, or the real facts as to his habits or occupation, knowledge of the agent of 
the company in writing the application, or of the collector of the company in 
collecting the premiums from the assured, shall be imputed as notice to the 
company, as to the health, habits or occupation of the assured.” (Italics ours.) 

If the provisions of the policy upon which defendant predicates its defense 
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are to prevail, it would be immaterial whether the agent of the company or the 
collector of the premiums of the company had any knowledge as to the health, 
habits or occupation of the insured, when the policy issued, as the only instance in 
which the insured could possibly recover would be the case in which the previous 
disease is specifically recited “in a waiver signed by the Secretary.” 

In such a case, a waiver of the company’s right to forfeit the policy could not 
be presumed, although based upon the imputation to it of the knowledge of its 
agent or collector as to the health, habits, or occupation of the insured. 

But defendant company contends that Act No. 97 of 1908 is not applicable 
to the present case, in which the policy issued without a medical examination, 
because it appears from the facts of the case that the agent who solicited the 
insurance did not have a reasonable opportunity to ascertain the true condition 
of the deceased’s health, and could not have discovered the disease by the exercise 
of reasonable diligence, since only a medical examination could have revealed its 
existence. 

The knowledge of the soliciting agent of an insurance company is imputable to 
the principal under Act No. 97 of 1908, whether acquired by him, or “which might 
have been acquired with reasonable diligence.” 

And if the soliciting agent had an opportunity to ascertain the true condition 
of health of the insured by a medical examination and failed to do so, the com- 
pany cannot forfeit the policy on the ground of fraud or of misrepresentation in 
the application for insurance. And this rule applies to latent diseases, as was 
expressly held by this court in Massachusetts Protective Ass’n v. Ferguson, 168 
La. 271, 121 So. 863. 

In that case the assured was suffering from pulmonary tuberculosis, and was 
not aware of the disease at the time of his answers to questions as to his health 
in the application, and stated that he had had influenza. The true condition of the 
insured was not ascertained until after a medical examination after his admittance 
in a hospital. 

The insured in the case at bar was suffering from a latent disease, cancer 
of the bladder, a disease of which he and his family and friends were wholly 
ignorant, until his admittance in a hospital, and a medical examination was had. 

In this case, the insured had also answered in the application for insurance 
that he did not have cancer. 

|2| The following facts show that the soliciting agent of defendant com- 
pany had ample opportunity to have had a medical examination made, before 
the policy issued, but failed to do so. 

The insured lives in the city of New Orleans where hundreds of physicians 
are available at any time for medical examination. 

The insured already had two policies in defendant company when, on Jan- 
uary 2, 1933, at the solicitation of the agent of the company, he took out the 
additional policy sued on in this case, without medical examination. 

This policy was not handed by the agent personally to Frank Romano, who 
was not at home, but was left there on January 16, 1933, without any investiga- 
tion whatever by the agent as to the state of the insured’s health at the time. 

About four years prior to his death, Frank Romano, who lived with his sister, 
vorked daily for the city of New Orleans as a blacksmith’s helper. He had 
never taken medicine, nor nad he been attended by physicians prior to his admit- 
tance in the hospital. The deceased’s family knew nothing of his illness until 
he went to the hospital. 

The agent of defendant company, who frequently saw Frank Romano prior 
to the execution'of the policy, saw nothing unusual in his appearance, it is true; 
put it follows, nevertheless, that he had ample opportunity to have ascertained 
the true state of the insured’s health by medical examination, before issuing 
the policy in this case, but failed to do so. 


The case at bar falls, therefore, within the holding made in Massachusetts 
Protective Association v. Ferguson, and defendant is liable on the policy. 

It is therefore ordered that the judgment of the Court of Appeal for the 
parish of Orleans be annulled and set aside, and that the judgment of the First 


city court for the city of New Orleans be reinstated and made the final judg- 
ment in this case. 
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It is further ordered that defendant company, Metropolitan Life Insurance 
Company, pay the costs of this proceeding. 
Higgins, J., recused. 


LEWIS v. METROPOLITAN LIFE INS. CO. No. 4843. 
Court of Appeal of Louisiana. Second Circuit. Jan. 9, 1935. 
158 Southern Reporter 577. 
1. INSURANCE 


In action on life policy where report of medical examination of insured 
made at instance of insurer before issuance of policy was inadmissible because 
copy was not attached to policy, effect was same as if no examination had been 
made so far as defense to action was concerned (Act No. 97 of 1908). 
(For other cases, see Insurance, Dec. Dig. § 650.) 
2. INSURANCE. 

In action on life policy where evidence of medical report and insured’s 
statements as to health was inadmissible because copies of report and state- 
ments were not attached to policy, insurer held barred from raising defense that 
policy was void because insured had serious disease of heart and liver at time 
of issuance of policy, in view of statute imputing to insurer agent’s knowledge 
cf insured’s health (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Third Judicial District Court, Parish of Lincoln; E. L. Walker, 
Judge. 

Action by Annie Belic Lewis, administratrix, against the Metropolitan Life 
Insurance Company. Plaintiff’s rule for judgment on the face of the pleadings 
was overruled, and judgment rendered for plaintiff on the merits, and defendant 
appeals. 

Rule made absolute, and judgment rendered for plaintiff. 

Spencer, Gidiere, Phelps & Dunbar, Louis B. Claverie, and Wood Brown, 
all of New Orleans, and Scarborough & Barham, of Ruston, for appellant. 

W. E. McBride, of Ruston, for appellee. 

Drew, Judge. 

The following is the petition filed by the plaintiff: 

“I. That petitioner is the duly appointed, qualified and acting administratrix 
of the Succession of Arthe Lewis, who died, intestate, at his domicile and place 
of residence in Lincoln Parish, Louisiana, on or about January 15, 1930. 

“II. That Metropolitan Life Insurance Company, a corporation organized 
under the laws of the State of New York, authorized to do, and doing, business 
in the State of Louisiana, with the Secretary of State, East Baton Rough 
Parish, Baton Rouge, Louisiana, as the person upon whom to serve legal process, 
is justly and legally indebted unto petitioner, in her capacity as administratrix 
of the Succession of Arthe Lewis, in the full and true sum of $501.84, with 


interest thereon at the rate of six per cent per annum from January 17, 1933, 
until paid, for the reasons hereinafter set forth. 


_ “III. That under date of January 1, 1930, said Company, for a valuable con- 
sideration, issued to, and on the life of, said Arthe Lewis, an insurance policy 
known as Monthly Premium Industrial Policy, being numbered 835453-M, in 
the amount of $500.00, calling for the payment of a monthly premium of $1.84 
on the part of said insured, and providing for the payment of the sum of $500.00 
to said insured when he had reached the age of 74 years, or in the event of his 
prior death, to pay the said sum to the Administrator or Administratrix of the 
said insured, all as is more fully shown by said policy which is attached hereto 
and made a part hereof for the purpose of showing rem ipsam, being marked 
Plaintiff ‘A’ for identification. 


“IV. That the said insured, Arthe Lewis, died at his residence in Lincoln 
Parish, Louisiana, on or about January 15, 1930, while said policy was in full 
force and effect, and that under the terms of said policy your petitioner, in her 
capacity as Administratrix of the Succession of said Arthe Lewis, was and i 
ome to be paid by defendant, Metropolitan Life Insurance Company, the sum 
of $500.00, being thé face value of said policy. 

ny, That under date of January 17, 1933, petitioner filed with said defend- 
ant due proof of death of the said insured, made proper claim and due proof of 
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premium payments under the terms of said policy, and offered to surrender said 
policy to said defendant upon due payment being made thereunder, but that 
said defendant has declined and refused to make payment to petitioner in 
accordance with the terms of said policy. 

“VI. That the insured, at the date of his death, had paid the premiums on 
said policy not only for the time it had been in effect, but had made an advance 
payment in the amount of $1.84, covering the premium for the month of Febru- 
ary, 1930, and that therefore petitioner is entitled to have and recover judgment 
against said defendant in the'further sum of said amount of $1.84. 

“VII. It is averred that said defendant and its agents had ample oppor- 
tunity at and prior to the date of said policy'‘of ascertaining the true state of 
bFealth and condition of the insured. 

“VIII. Petitioner avers amicable demand, but without avail. 

“Wherefore, petitioner prays for service hereof, together with citation 
according to law, upon the defendant, Metropolitan Life Insurance Company, 
through E. A. Conway, Secretary of State of Louisiana, Baton Rouge, East 
Baton Rouge Parish, Louisiana, and that on due trial, after the lapse of legal 
delays, petitioner do have and recover judgment in her favor in her capacity 
as Administratrix of the Succession of said Arthe Lewis, and against the said 
defendant, in the full and true sum of $501.84, with interest thereon at the rate 
of six per centum per aunum from January 17, 1933, until paid, together with 
all costs of this suit. 

“Prays for all ne ary orders and decrees, and for general and equitable 
relief.” 

Defendant answered as follows: 

“Now into Court, through its undersigned counsel, comes Metropolitan Life 
insurance Company, made defendant herein, and for answer to plaintiff's peti- 
lion, says: 

“I. Defendant admits the allegations contained in the first paragraph. 

“II. In answer to the allegations contained in the second paragraph of plain- 
tiff’s petition, defendant says that it admits that it is a corporation organized 
under the laws of the State of New York, authorized to do, and doing business 
in the State of Louisiana; that the Secretary of the State of Louisiana is the 
person upon whom to serve legal process. Save as above set forth, defendant 
denies all the allegations contained in the second paragraph. 

“III. Defendant admits the allegations contained in the third paragraph. 

“TV. In answer to the allegations contained in the fourth paragraph, defendant 
admits that on or about January 15, 1930, the unsured, Arthe Lewis, died at his 
residence in Lincoln Parish. Save as above set forth, defendant denies the allega- 
tions contained in the fourth paragraph and especially denies that said policy was 
in full force and effect at the time of the death of said Arthe Lewis, or that plain- 
tiff is entitled to recover anything under the policy. 

“V. Defendant admits the allegations contained in the fifth paragraph. 

“VI. In answer to the allegations contained in the sixth paragraph, defendant 
admits that the insured, Arthe Lewis, at the'time of his death had paid premiums 
on said policy aggregating the sum of $3.68, being premiums for the months of 
January and February, 1930. Save as above set forth, defendant denies the allega- 
tions contained in the sixth paragraph. 

“VII. Defendant denies the allegations contained in the seventh paragraph. 

“VIII. Defendant denies the allegations contained in the eighth paragraph. 

“IX. Further answering, defendant avers that, on November 9, 1929, Arthe 
Lewis made application for the issuance of said policy; that on December 11, 1929, 
a person, representing himself to be Arthe Lewis, presented himself for examina- 
tion by a physician representing defendant and was medically examined by said 
physician. 


X. Further answering, defendant avers that said policy was issued subject 
to the following conditions, among others, embodied in said policy, to-wit: : 

“ ‘Tf, (1) the insured is not alive or is not in sound health on the date hereot; 
or if (2) before the date hereof, the insured has been rejected for insurance by 
this or any other company, order or association, or has, within two years before the 
date hereof, been attended by a physician for any serious disease or complaint, Or, 
before said date, has had any pulmonary disease, or chronic bronchitis or cancer, 
or disease of the heart, liver or kidneys, unless such rejection, medical attention or 
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previous disease is specially recited in the “Space for Endorsements” on page 4 in 
a waiver signed by the Secretary; or if (3) any policy on the life of the insured 
hereunder has been previously issued by this company and is in force at the date 
hereof, unless the number of such policy has been endorsed by the company in the 
“Space for Endorsements” on page 4 hereof, (it being expressly agreed that the 
company shall not, in the absence of such endorsement, be assumed cr held to know 
or to have known of the existence of such prior policy, and that the issuance of 
this policy shall not be deemed a waiver of such last mentioned condition), then, 
in any such case, the company shall declare this policy void and the liability of the 
company in the case of any such declaration or in the case of any claim under this 
policy, shall be limited to the return of premiums paid on the policy, except in the 
case of fraud, in which case all premiums will be forfeited to the company.’ 

“Defendant especially pleads the conditions of the policy above set forth and 
avers that said Arthe Lewis had, within two years before the date of the issuance 
of said policy, been attended by a physician, for a serious disease or complaint, 
to-wit, Bright’s Disease and heart disease, and had, on and before the date of the 
issuance of said policy, a disease of the heart and also of a disease of the kidneys, 
to-wit, Bright’s Disease, from the month of November, 1929, up to the date of his 
death on January 15, 1930, and that his death was caused by a disease of the heart 
and by a disease of the kidneys, to-wit, Bright’s Disease. 

“Defendant further avers that, by reason of the facts above set forth and the 
provisions of the policy above pleaded, said policy is and was void and no recovery 
can be had thereunder, except that the Executor or Administrator of the insured 
is entitled to the return of the premiums paid on the policy, to-wit, the sum of $3.68. 
Defendant is now and has at all times been willing and ready to return the amount 
of said premiums, to-wit, the sum of $3.68. 

“Wherefore, defendant prays that, after due proceedings had, there be judgment 
in its favor and against plaintiff, dismissing plaintiff’s suit at her costs; and for all 
general and equitable relief.” 

Plaintiff then filed a rule for judgment on the face of the pleadings, which was 
overruled. Plaintiff reserved a bill to the rule and seriously reurges the same in 
this court. The case was tried on its merits. After evidence was heard and before 
judgment was rendered, plaintiff filed a plea of estoppel. The lower court rendered 
judgment in plaintiff's favor, as prayed for, and likewise sustained the plea of 
estoppel. Defendant has perfected an appeal to this court. 

In answer, defendant admitted its corporate existence, admitted the issuance 
of the policy of insurance sued upon, the receipt of the premiums, and the death 
of the insured, as alleged by plaintiff. It alleged there had been a medical exam- 
ination made at its instance prior to the issuance of the policy, but did not allege 
the physical condition of the deceased as revealed by said examination. It did not 
allege it was misled by said examination, nor did it allege any fraud or misrepre- 
sentation on the part of deceased or the medical examiner. 


The policy of insurance, which is attached to plaintiff's petition and made part 
thereof, discloses that the report of the medical examination, or any representation 
of deceased as to the condition of his health, are not attached thereto. It is not 
alleged that defendant’s agent did not have an opportunity to make an investigation 
as to the condition of the health of deceased before delivering the policy. To the 
contrary, it is alleged he was given a medical examination. It is therefore clear 
that defendant relies solely for its defense upon the provision of the policy which 
reads as follows: “If, (1) the insured is not alive or is not in sound health on the 
date hereof: or if (2) before the date hereof, the insured has been rejected for 
insurance by this or any other company, order or association, or has, within two 
years before the date hereof, been attended by a physician for’any serious disease 
cr complaint, or, before said date, has had any pulmonary disease, or chronic bron- 
chitis or cancer, or disease of the heart, liver or kidneys, unless such rejection, 
medical attention or previous disease is specifically recited in the ‘Space for Endorse- 
ments’ on page 4 in a waiver signed by the Secretary; or if (3) any policy on the 
life of the insured hereunder has been previously issued by this company and is in 
force at the date hereof, unless the number of such prior policy has been endorsed 
by the company in the ‘Space for Endorsements’ on page 4 hereof (it being express- 
ly agreed that the company shall not, in the absence of such endorsement, be assum- 
ed or held to know or to have known of the existence of such prior policy, and 
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that the issuance of this policy shall not be deemed a waiver of such last mentioned 
condition), then, in any such case, the company may declare this policy void and the 
liability of the company in the case of any such declaration or in the case of any 
claim under this policy, shall be limited to the return of premiums paid on the 
policy, except in the case of fraud, in which case all premiums will be forfeited to 
the company.” 

[1] In the case of Fisette v. Mutual Life Insurance Company, 162 La. 620, 110 
So. 880, reaffirmed in Eddins y. National Life & Accident Insurance Co., 173 La. 
644, 138 So. 430, the court held that, under Act No. 227 of 1916, unless a copy of 
the statements made in application for insurance by the insured, or a copy of the 
medical report in connection therewith, were indorsed on or attached to the policy, 
no evidence concerning same was admissible, for the reason that the contract of 
insurance, as delivered to the insured, is the entire contract between them. There- 
fore, since the medical examination alleged by defendant to have been made is not 
admissible, it is as though none was made, in so far as a defense to this suit is 
concerned. 


In the case of Mrs. Lena Romano Eagan, Administratrix v. Metropolitan Life 
Insurance Company, 158 So. 575, of the Supreme Court of this state, decided Nov. 
26, 1934, the court found: Plaintiff, as administratrix, sued to recover on a policy 
of insurance issued to deceased by defendant company. The defense was that the 
policy was null and void ab initio, because decedent was not in sound health at 
date of policy and had been, within two years before the date thereof, attended 
by a physician for a serious disease or complaint and had during that time suffered 
with cancer; and that the company’s agent did not have a reasonable opportunity 
to ascertain the true condition of decedent’s health, and could not have discovered 
the disease by the exercise of reasonable diligence, since only a medical examination 
couli have revealed existence of cancer. 

There was judgment in the trial court in favor of plaintiff. Defendant appealed 
to the Orleans Court of Appeal, which court, in due course, reversed the judgment 
of the trial court and dismissed plaintiff’s suit, 155 So. 69. The case went to the 
Supreme Court on a writ of review where the judgment of the Court of Appeal 
was annulled and set aside, and the judgment of the trial court reinstated, 158 So. 
575. The reasons assigned by the Supreme Court for its judgment are as follows: 

1. Although the policy contains a provision to the effect that, if insured is not 
in good health on date thereof, or has, within two years before date of its issuance, 
heen attended by a physician for any serious disease or complaint, or before said 
date of issuance has had any pulmonary disease, or chronic bronchitis or cancer or 
disease of the heart, liver, or kidneys, unless such previous disease is specifically 
recited in “Space for Endorsements” in a waiver signed by the secretary, then, in 
such case, the company may declare the policy void and the liability of the company 
in case of any claim under the policy shall be limited to the return of premiums 
paid, except in case of fraud, in which case all premiums will be forfeited to the 
company; held the company cannot forfeit the policy on ground of fraud or mis- 
representation in the application for insurance, in view of the provisions of Act No. 
97 of 1908, if the policy was issued without medical examination, and if the com- 
pany’s soliciting agent had an opportunity to ascertain the true condition of health 
of the insured by a medical examination and failed to do so. And this rule applies 
to latent diseases. 

2. In such case it is no defense to action on the policy that insured died from 
or suffered with cancer at date of issuance of policy. 

3. Where insured lives in city where hundreds of physicians are available at 
any time for medical examination, and where the insured had two policies with 
the same company ‘at the time the company’s agent solicited the contested policy, 
which was issued without medical examination and which policy was left at insured’s 
home while absent, without any investigation by the agent, and which agent saw 
insured frequently prior to execution of policy, held that agent had ample oppor- 
tunity to have ascertained the true state of insured’s health by medical examination 
before issuing the policy. ; 

[2] We therefore find that the defense that is urged by defendant herein is no 
defense, and the lower court should have granted judgment on the rule to show 
cause why judgment should not be rendered, as prayed for, on the face of the plead- 
ings. Unless defendant had indorsed on or attached to the policy of insurance 4 





> at 
vith 
licy, 
ed's 
saw 
por- 
tion 


; no 
how 
ead- 
re a 


Life] Lado vy. First Nat. Life Ins. Co. 1197 


copy of the statement of deceased in his application for insurance, or a copy of the 
medical report, it 1s barred from urging the defenses set forth in the policy as 
conditions and urged here. 

Since the lower court overruled the rule to take judgment on the pleadings and 
rendered judgment on the merits, it is necessary for us to recast the judgment. 

It is therefore ordered, adjudged, and decreeed that the rule to show cause why 
judgment should not be rendered on the face of the petition an answer in favor 
of plaintiff, as prayed for, is now made absolute, and there is accordingly judgment 
in favor of plaintiff, Annie Belle Lewis, administratrix, and against defendant, 
Metropolitan Life Insurance Company, in the full sum of $501.84, with 6 per cent, 
per annum interest thereon from January 17, 1933, until paid; and for all costs. 


LADO y. FIRST NAT. LIFE INS. CO. No. 14810. 
Court of Appeal of Louisiana. Orleans. Feb. 4, 1935. 
158 Southern Reporter 872. 
1. INSURANCE. 


Provision of industrial life policy which exempted from coverage death result- 
ing from venereal disease held not waived because no medical examination of 
assured was had, since statute, providing insurer issuing policy without medical 
examination shall waive right to claim forfeiture for misrepresentation, is inappli- 
cable (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

2. INSURANCE. 

Parties to insurance contract may contract within limits of public policy for 
such forms of insurance as may be agreed upon, including provision limiting 
coverage by exempting certain specified risks, such as death resulting from 
venereal disease. 

(For other cases, see Insurance, Dec. Dig. § 438.) 

Appeal from First City Court of New Orleans; Wm. V. Seeber, Judge. 

Action by Felix Lado against First National Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. 

Affirmed. 

Puneky & Barrios, of New Orleans, for appellant. 

Harold M. Rouchell, of New Orleans, for appellee. 

\WESTERFIED, Judge. 

This is a suit by a beneficiary, on a policy of industrial life insurance, claim- 
ing the sum of $106.40. The defense is based upon condition 9 of the policy 
which exempts from coverage death resulting from a number of causes, including 
venereal disease, of which the deceased policyholder is said to have died. 

There was judgment below in favor of defendant, and plaintiff has appealed. 

It is contended on behalf of plaintiff that the provisions of the policy relied 
on have been waived because no medical examination of the assured was had, and, 
in the alternative, that defendant has failed to establish by competent evidence 
that the assured died of a venereal disease. 


[1] Upon the first point advanced by plaintiff's counsel reliance is placed upon 
Act No. 97 of 1908, the title of which reads: “An Act Providing that life, health 
and accident insurance companies, which issue policies or contracts of insurance 
to the assured without a medical examination by a physician, shall waive their 
right to claim forfeiture for misrepresentation, etc.; under certain conditions.” 

Section 1 of the act provides that, when contracts or policies of insurance are 
issued without medical examinations and the agent of the company has had an 
opportunity to ascertain the condition of health, habits, or occupation of the 
assured, the insurer shall be presumed to have waived its rights to claim a 
forfeiture of the policy “based on the ground that the assured did not make true 
and full answers in the application as to the health, habits or occupation, when- 
ever it shall appear that the agent of the company knew, or might have ascertained 
with reasonable diligence, the true condition of the applicant’s health, or the real 
facts as to his habits or occupation, knowledge of the agent of the company in 
Writing the application, or of the collector of the company in collecting the 
Premiums from the assured, shall be imputed as notice to the company, as to the 
health, habits or occupation of the assured.” This act has been held applicable to 
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a situation where the insurer denied liability upon the ground that the assured 
was not in good health (suffering from cancer) at the time the policy was issued, 
under a clause in the policy which exempted the insurer from liability when an 
applicant for insurance has had within two years of the date of the issuance of 
the policy “any pulmonary disease, or chronic bronchitis, or cancer, or disease of 
the heart, liver or kidneys,” unless such disease was disclosed in the application 
and a waiver signed by the company indorsed on the policy. Mrs. Lena Romano 
Eagan v. Metropolitan Life Insurance Company (La. Sup.) 158 So. 575, 576, 
decided November 26, 1934. But in the case before us there is no question of 
misrepresentation at the time the policy was issued, nor is there any contention 
that the assured was afflicted with an undisclosed disease at that time. The 
defense is based upon another and a different ground, to wit, that the death of 
the assured was due to a cause especially exempted from coverage under the 
terms of the policy. There is no contention here of the state of health of the 
assured when the policy was issued, but simply that in the insurance contract 
between the parties the insurer did not assume the risk of the death of the assured 
from venereal disease. 

[2] There can be no doubt of the right of parties to contract within the limits 
of public policy for such forms of insurance as may be agreed upon, and we 
know of no reason why the coverage of a policy should not be limited by exempt- 
ing certain specified risk as was done in this case. If the insurer and the assured 
should agree upon a contract of insurance covering the death of the assured from 
only one cause, say, tuberculosis, we know of no legal objection to such an agree- 
ment. In our opinion the act relied on has no application. 

13, 4] As to the sufficiency of proof of the cause of death of Emile Thibo- 
deaux, we find from the record that he died in the Charity Hospital of this city, 
and that an autopsy was held by Dr. Von Haam, the senior pathologist of that 
institution. Dr. Von Haam testified that he died as a result of “Luetic and 
athermoatous aortitis with insufficiency of aortis valves, marked dilation and hyper- 
trophy of entire heart, passive congestion of inner organs adenoma of kidney,” 
which, it is explained, is an inflammation of the aorta caused by syphilis. Dr. 
Von Haam testified from his records, which were prepared by himself and which 
also formed part of the officials records of the Charity Hospital. His testimony 
was objected to upon the ground that he had not seen the deceased in his lite- 
time, and that therefore he was incompetent to testify as to the cause of his death, 
and upon the further ground that the records of the Charity Hospital, when 
objected to, are inadmissible because hearsay. Gaines v. Acme Industrial Life Ins. 
Co. (La. App.) 155 So. 276; Dolan v. Metropolitan Life Ins. Co., 11 La. App. 276, 
123 So. 379; Ayo v. Holzenthal, 19 La. App. 562, 141 So. 92. 

The cases cited are authority for the proposition that the Charity Hospitai 
records are hearsay and that testimony of medical experts based upon such records 
is objectionable upon the same grounds, but here we have the pathologist who 
performed the autopsy on deceased and the records of the hospital prepared by 
him as a result of his official duties. Such evidence is certainly not hearsay, and 
is unobjectionable on that ground. As to the contention that a physician who 
performs an autopsy is in a less favorable position to determine the cause of 
death than one who treated the deceased before his demise, it is equally without 
merit. It is our understanding, based upon the testimony of medical experts in 
a number of similar cases, that an autopsy is the most reliable method of deter- 
mining the cause of death and, in many instances, the only one. Such was the 
opinion of our brothers of the Second Circuit, who in Jackson v. Travelers’ Ins. 
Co., 151 So. 790, 794, said: 

“The opinions of physicians who saw deceased are of greater weight than 
those who did not. Hammons v. Edwards, 9 La. App. 62, 118 So. 852: Arender v. 
Grant Timber & Mfg. Co., 9 La. App. 132, 119 So. 498, 499. 

“Especially is this true of competent physicians who perform an actual autopsy. 
\Ve understand that an autopsy is the only certain way to determine the cause ot 
death.” 

The objection to the testimony of Dr. Von Haam was properly overruled. 

[5] The plaintiff introduced a number of witnesses who had known the 
deceased, all of whom testified that he had apparently been in good health up to 
the time of his last illness. While such testimony is not without probative value, 
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° 
it cannot prevail over the opinion of an expert pathologist based upon an autopsy 
which he personally performed. 

Our conclusion is that the judgment appealed from was correct; consequently, 
it is affirmed. 

\ffirmed. 


REDDEN vy. PRUDENTIAL LIFE INS. CO. No. 30079. 
Supreme Court of Minnesota. Jan. 11, 1935. 
258 Northwestern Reporter 300. 
1. INSURANCE. 


Evidence in action against insurer /jeld to sustain finding that insured for 
value assigned life policy to plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

INSURANCE. 

Life policy is transferable by delivery without written assignment. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

INSURANCE. 

In assignee’s action on life policy, evidence sustained finding that insurer 
had knowledge of assignee’s claim before insured’s administratrix recovered 
iudgment on policy and before insurer paid such judgment. 

(For other cases, see insurance, Dec. Dig. § 665[1].) 

J. INSURANCE. 

Insurer’s payment of judgment recovered by insured’s administratrix on life 
policy held not defense to action brought by assignee of policy before rendition 
of judgment for administratrix, where insurer had knowledge of claim of 
assignee who was not party to administratrix’ action. 

(For other cases, see Insurance, Dec. Dig. § 593{1].) 

Syllabus’ by the Court. ; 

1. The evidence sustains the finding that the father of plaintiff for value 
gave and assigned to plaintiff a life insurance policy issued by defendant to the 
father. ; 

2. The trial proceeded as if defendant had satisfactory proofs of death and 
that me amount of the policy was due and payable to some one. s 

. The finding is sustained that defendant had full knowledge of plaintiff's 
claim, before a judgment in a suit on the policy was rendered in a Wisconsin 
court against defendant and in favor of the administratrix of the father’s estate 
and before it paid such judgment. 

_4. The payment of such judgment was no defense to this action, brought 
before the rendition of the Wisconsin judgment; plaintiff not being a party in 
the Wisconsin suit. 

Appeal from District Court, Waseca County; Fred W. Senn, Judge. 

Action ‘by David Redden against the Prudential Life Insurance Company. 
From an adverse judgment defendant appeals. 

Affirmed. 

Oppenheimer, Dicksor, Hodgson, Brown & Donnelly and George W. Jansen, 
all of St. Paul, and Gallagher, Madden & Gallagher, of Waseca, for appellant. 

H. H. Sturner, of Waseca, for respondent. 

Hout, Justice. 


_ Defendant appeals from the judgment. The action was to recover on a 
ite insurance policy issued and delivered by defendant to plaintiff’s father, 
\lbert Redden, payable to his executor or administrator. Plaintiff claims that 
his father for a valuable consideration assigned and delivered this policy to 
plaintiff. Defendant denies this, and as defense sets up that one Rhoda Bunn 
was duly appointed administratrix of the estate of Albert Redden, deceased; 
that she brought this suit on the policy in the state of Wisconsin, against this 
defendant, and obtained a judgment, which defendant has satisfied and paid. 
There were findings in favor of plaintiff upon which the judgment appealed 
irom was entered. 

[1, 2] The assignments of error challenge the several findings of fact as not 
beng sustained by the evidence, and the conclusions of law as_ not 
Justified by the findings of fact. As we view the record the only finding of fact 
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at all subject to attack is this: “That in the fall of 1928, for a valuable con- 
sideration to him paid, said Albert Redden duly gave and assigned to his son, 
this plaintiff, all his rigit, title and interest in and to said Policy of insurance 
and plaintiff has been in possession of said policy ever since.” If that finding of 
fact is supported by the evidence, then the attack upon this conclusion of law 
is not justified: “That said policy of insurance was duly assigned and delivered 
to said plaintiff for a good and valuable consideration and that thereby all the 
right and interest of said Albert Redden, deceased, passed to this plaintiff, who 
is justly entitled to the proceeds of said policy upon the death of said Albert 
Redden when plaintiff made proof of his said claim to said defendant.” The 
evidence was this, in short: That Albert Redden, the insured, had lived and 
worked in Faribault. He was past 70, was out of work, and had no means when, 
in 1928, plaintiff, who lived in Waseca, went to Faribault and brought the 
insured to plaintiff's home, where he lived in the family for nearly a year; 
that the insured was unahle to obtain work; that plaintiff and his family were 
destitute and about to need public ‘aid; that the insured and plaintiff talked 
over the situation in presence of plaintiff's wife and children; that the insured 
spoke of this insurance policy and stated to, plaintiff that he should have it 
when the insured died and gave him the key to a rented safe deposit box in a 
bank at Faribault, and the “passbook” in which defendant entered the weekly 
premium, collected by it on the policy; and that the policy there remamed until 
after the death of the insured, when plaintiff at the request of defendant’s 
agent went to the bank, and, with the key received from the insured, opened 
the safe deposit box, and tock therefrom the policy, gave the same to defend- 
ant’s agent, and received {rum him a receipt reading: “4/25/32. Received in the 
offices of the Citizens’ National Bank in the presence of David Redden and John 
Mclwone, one insurance policy No. 56,806,527. It is hereby understood that I 
am holding this policy for safe keeping only and am holding same until it is 
determined to whom said policy shall be paid. Receipt of copy of this agreement 
is hereby acknowledged by David Redden. John MclLoone. [Signed] 0. G 
Schamber. David Redden.” It does not appear that there was any paper in 
the safe deposit box, other than this policy. Nor does it appear that the insured 
had any key that could give him access to the policy. Plaintiff testified that 
the key, the “passbook,” and the rent receipts for the safe deposit box were 
all in his possession continuously from the time his father delivered the same 
to him until he gave the policy to defendant’s agent. There was no testimony 
contradicting that of plaintiff, his wife, and daughter to the effect above stated, 
viz.: That the insured gave the policy to plaintiff in consideration for the neces- 
sities furnished when he lived with the family. It seems to us that the trial 
court could well find from this evidence that the policy was duly assigned and 
delivered to plaintiff for a valuable consideration. The insured, by giving to 
plaintiff the only key to the receptacle where the policy was kept, delivered the 
policy to him. The insured never took any further interest in the policy, or the 
safe deposit box, paying no more premiums on the policy, nor rent for the box. 
By the great weight of authority a life insurance policy is the subject of a gift 
inter vivos, and transferable by delivery without written assignment. See First 
National Bank of Cumberland v. Liberty Trust Co., 151 Md. 241, 134 A. 210, 
and the annotation thereon, 47 A. L. R. 730. In 12 R. C. L. p. 943, it is. said. 
“The general if not universal rule is that a policy of insurance on the life of 
the donor may be made the subject of a gift in the same manner as any other 
chose in action. All the essential elements of a valid gift must be present. 
There must be a complete and absolute surrender of all power and dominion 
over the policy, and there must be an intention on the part of the donor to part 
absolutely with the title.” In the instant case the complete and absoiute sur- 
render of all power and dominion over the policy is clearly shown by the 
delivery of the key to the receptacle containing the policy, with the “passbook” 
and rent receipts for the box; and the intention of the insured to part absolutely 
with all title to the policy is not only inferable from the facts just stated, but 
also from his subsequent conduct in not paying the subsequent weekly premiums 
on the policy or the subsequent annual rent for the safe deposit box. To the 
authorities already cited may be added: Prudential Ins. Co. v. Deyerberg, 101 
N. J. Eq. 90, 137 A. 785; Taylor v. Cohurn, 202 N. C. 324, 162 S. E. 748; MvGlynn 
v. Curry, 82 App. Div. 431, 81 N. Y. S. 855; Opitz v. Karel, 118 Wis. 527, 95 N. W. 
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948, 62 L. R. A. 982, 99 Ain. St. Rep. 1004; Metropolitan Life Ins. Co. vy. Dunne 
(D. C.) 2 F. Supp. 165. That there was a consideration received for ‘the policy 
should not make the transter thereof less effective than if a pure gift. Defend- 
ant cites Steele v. Gatlin, 115 Ga. 929, 42 S. E. 253, 59 L. R. A. 129, where the 
court places the decision on the ground that the Georgia Code requires an 
assignment of a life insurance policy to be in writing. Weaver v. Weaver, 182 
ill. 287, 55 N. E. 338, 74 Am. St. Rep. 173, was decided upon a fact not present 
in the case at bar. Ingersoll v. Pond, 108 Va. 179, 60 S. E. 738, we think not 
adverse to the position of plaintiff herein, for here was not only delivery of the 
‘passbook,” but, what is more significant, the delivery of the key to the box 
containing the policy, and surrendering all control of the box and policy to 
plaintiff. 

In view of this statement of defendant's counsel, during the trial: “It is 
conceded that the policy was issued and that a certain amount was due to some- 
body. I guess there is no controversy as to the amount, is there, Mr. Sturner, 
either? It is $182, or something like that?” scant attention should be given to 
the finding that plaintiff furnished proofs of death and of the assignment. It 
was shown that defendant’s agent sought out plaintiff so as to obtain the policy, 
and the receipt the agent gave conveys the thought that defendant had proofs 
of death and that the only thing to be determined was as: to whom the amount 
due on the policy should be paid. 

[3, 4] The insured died in May, 1931. In April following, defendant’s agent 
obtained the policy from plaintiff. Defendant from that time on knew that 
plaintiff claimed the proceeds of the policy. Yet when, some months thereafter, 
the administratrix brought he: action against defendant, no effort was made to 
have plaintiff brought in. Nor was there a judgment in that action until after 
plaintiff brought this action. So the finding that defendant had full notice of 
plaintiff's claim before the judgment was rendered against defendant in the 
Wisconsin suit is amply sustained. It is obvious that that judgment and its 
payment after this action was begun afford defendant no legal defense herein. 

The judgment is affirmed. 

LIFE & CASUALTY CO. OF TENNESSEE v. NIX. No. 31439. 
Supreme Court of Mississippi, Division A. Jan. 21, 1935. 
158 Southern Repoter 797. 
3. INSURANCE. 


Under life policy vesting in insured’s administrator right of action on policy 
and providing that payment might be made to beneficiary, administrator, who 
proved that there was no such person known as person named as beneficiary in 
policy, held entitled to recover proceeds, as against contention that administrator 
was required to prove that no person was intended to be designated as beneficiary 
by name appearing in policy. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 

4. INSURANCE. 

Life policy provision vesting in insured’s administrator or executor right of 
action on policy and providing that payment might be made to beneficiary held to 
mean that proceeds were payable to executor or administrator, but, if insurer paid 
beneficiary named in policy, such payment was full settlement, and payment was 
matter of defense to be pleaded and proved by insurer when sued on policy by 
executor or administrator. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

Appeal from Circuit Court, Jones County; W. J. Pack, Judge. 

Action by O. L. Nix, administrator of the estate of Sampson Nix, deceased, 
against the Life & Casualty Company of Tennessee. From a judgment for plain- 
tiff, defendant appeals. 

Affirmed. 

Leonard B. Melvin, of Laurel, and Moreau P. Estes, of Nashville, Tenn., for 
appellant. 

Albert Easterling and Welch & Cooper, all of Laurel, for appellee. 

Smitu, Chief Justice. 

The appellee is the administrator of the estate of Sampson Nix, deceased, 
and the appeal is from a judgment awarded on a life insurance policy issued to 
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the deceased by the appellant. The policy insures against death, or the loss of 

limb or sight, by accidental means. In the caption of the policy Alma Nix is 

designated as the beneficiary, but her name does not appear in the body thereof, 
The policy provides that, if the insured “shall suffer any of the specific losses 

set forth below, the company will pay to the insured or to the executors or 

administrators of the Insured the sum set opposite such loss, or shall pay such 

sums to the beneficiary named herein, and such payment shall be a full settlement 

under this policy, which shall be delivered up for cancellation 

For loss of Life One Thousand Dollars ($1,000.00) 

Both Hands One Thousand Dollars ($1,000.00) 

* * * * * * * * + k 
“4. Written notice of injury on which ‘tiie may be based must be given to 

the Company within twenty days after the date of the accident causing such Tr 


In event of accidental death immediate notice thereof must be given to the Com- 
pany. 

“>. Such notice given by or in behalf of the Insured or executor or administra- 
tors of the Insured as the case may be, to the Company at its Home Office, Nash- 
ville, Tennessee, or to one of the District Offices of the Company, — particulars 
sufficient to identify the Insured, shall be deemed to be notice to the Company. 

* * * * * * * * * ~  e 

“10. btlcianiiny for loss of life of the Insured is payable to the executors or 
administrators of the Insured. All other indemnities of this policy are payable to 
the Insured.” E ‘ 

The appellee’s declaration alleges the issuance of the policy, the death of the 
insured, the appellee’s appointment as administrator of the insured’s estate, and 
that there was no such person known as Alma Nix. The appellant denied liability, 
and pleaded specially a decree of the chancery court in a case in which Mrs. Alma 
Walters Hendrickson was the plaintiff and the appellant was the defendant, wherein 
the court decreed that the plaintiff was the person intended to be designated 
the policy by the name of Alma Nix, and awarded her a judgment thereon against 
the pie which judgment was paid and satistied. 

ao, to this plea was sustained, and the case was tried on its merits 
2] The appellee proved the issuance of the policy, the death of the insured, 
his tae as administrator of the insured’s estate, and that there was no 
such person known as Alma Nix. Over the objection of the appellant, it was also 
proved that an officer and attorney of the appellant, who was approached by the 
appellee for a settlement of the policy, oe that the policy was in full force 
and effect. The appellant then offered, but was not permitted to prove, the decree 
of the chancery court referred to in its special plea, and, by hearsay testimony, 
that Mrs. Alma Walters Hendrickson was the person intended to be designated in 
the policy by the name of Alma Nix. The hearsay evidence offered by the appel- 
lant was, of course, properly excluded, as was also the decree of the chancery 
court, for the reason that the appellee was not a party thereto, and therefore not 
affected thereby. For the same reason the demurrer to the appellant’s plea was 
properly sustained. 

[3] It will be unnecessary for us to consider the appellant’s objection to the 
various rulings of the court below on the introduction and exclusion of the 
evidence and the granting and refusing of instructions, for the reason that the 
appellee on the uncontradicted evidence was entitled to a directed verdict. 

[4] The appellant’s contention is that it was incumbent upon the appellee to 
allege and prove, not only that there was no such person known as Alma Nix, but 
that no person was intended to be designated by that name, which the appellee 
failed to do. In other words, the appellant’s contention is that the administrator’s 
right of action arises only when it is made to appear that there was no beneficiary 
designated in the policy. While this question is not without difficulty, it seems 
reasonably clear that the right of action on the policy for the death of the insured 
is vested in the insured’s adminisrtator. Such is expressly declared to be the 
case in one of the provisions of the policy hereinbefore set forth. The difficulty 
arises under the further provision of the policy wherein it stipulates that payment 
may be made to the beneficiary. Construing these two provisions of the policy 
together, it seems clear that what they mean is simply this: Indemnity for loss 
of life to the insured is payable to the executor or administrator of the insured, 
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but, if the company shall pay the beneficiary named therein, such payment shall 
be a full settlement under this policy, which shall be delivered up for cancellation. 
So construed, the cause of action is in the executor or administrator, but payment 
to the beneficiary will be a bar thereto, which payment is a matter of defense to 
be pleaded and proved by the appellant when sued on the policy. 

Affirmed, 


WESTEMEYER vy. JOURNEYMEN BARBERS’ INTERNATIONAL UNION 
OF AMERICA, LOCAL UNION NO. 102 OF ST. LOUIS. No. 23478. 
St. Louis Court of Appeals. Missouri. Dec. 31, 1934. 
77 Southwestern Reporter (2d) 493. 
1. INSURANCE. 


Labor union not issuing insurance certificates and having death benefits not 
exceeding $500 and disability benefits not exceeding $300 was not subject to statute 
requiring licensing of foreign fraternal benefit societies to exempt them from gen- 
eral insurance laws (Mo. St. Ann. §§ 5993, 6005, 6021, pp. 4565, 4577, 4588). 

(For other cases, see Insurance, Dec. Dig. § 690.) 

2. INSURANCE. 

Beneficiary was not entitled to labor union death henefit, where number died 
on 26th of month without paying dues for month, no period of grace was provided 
for, and constitutior. expressly excluded member from benefit standing if dues were 
not paid on or before Ist of month. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

3. INSURANCE. 

Beneficiary was not entitled to labor union death benefit, not withstanding mem- 
ber’s default in dues for current month, under nonforfeiture statutes, which are 
limited in application to regular or old-line insurance companies (Mo. St. Ann. §§ 
5741-5743, pp. 4388-4394). 

(For other cases, see Insurance, Dec. Dig. § 688.) 

\ppeal from St. Louis Circuit Court; James F. Green, Judge. 

“Not to be published in State Reports.” 

\ction by Frank Westemeyer against the Journeymen Barbers’ International 
Union of America, Local Union No. 102 of St. Louis. From a judgment for plain- 
tiff, defendant appeals. 

Reversed. 

Grimm, Mueller & Roberts, of St. Louis, for appellant. 

Robert L. Spelbrink, of St. Louis, for respondent. 


JACOBY v. NEW YORK LIFE INS. CO. No. 18181. 
Kansas City Court of Appeals. Missouri. Dec. 3, 1934. 
Rehearing Denied Jan. 7, 1935. 
77 Southwestern Reporter (2d) 840. 

1. INSURANCE. 
_ Where insured alleged due performance under disability policy, waiver by 
insurer of requirements in whole or in part may be shown if such waiver occurs to 
take place of proof of strict performance as alleged. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

Insured suing on disability policy has burden to show strict compliance with 
requirement that due proof of disability be furnished, and proof of such compli- 
ance must appear in record, unless waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. Py? 

Insurer’s letter informing insured of refusal to acknowledge liability for per- 
manent and total disability on disability policy upon proofs at hand held not to show 
waiver of due proof of disability or denial of liability by reason of independent 
investigation, where record did not disclose what alleged proofs given by insured 
were or what information insurer had when letter was written. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
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4. INSURANCE. 

Mere notice of disability or of claim therefor is not “due proof” within 
disability policy requiring due proof of disability, unless insurer construes and 
accepts it as such, but due proof is not required to be furnished in any particular 
form, nor is it required to be strongest or best proof available, but it must be 
such as to give insurer essential facts upon which its liability depends and such 
as is credible inducing belief in truth of facts stated. 

“Due preof” within disability policy is defined as the more or less 
formal evidence of insured’s total disability within the terms of the policy, 
the particulars thereof, and the data necessary for the insurer to determine 
its liability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

5. INSURANCE. 

Insurer held not liable for permanent and total disability on disability policy, 
where insured failed to furnish evidence that due proof of his total disability was 
made and insurer denied insured’s allegation that due proof was made. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


Appeal from Circuit Court, Randolph County; A. W. Walker, Judge. 

Action by Daniel C. Jacoby against the New York Life Insurance Company, a 
mutual company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Kennard & Gresham, of Kansas City, for appellant. 

Clark, Boggs, Cave & Peterson, of Columbia, for respondent. 

REYNOLDS, Commissioner. 

This is a suit by plaintiff against the defendant for permanent and total dis- 
ability, rendering him so disabled by bodily injuries or disease that he is wholly 
prevented from performing work and following any occupation or engaging in 
any business for remuneration or profit, for the sum of $330, and for the 
recovery of a premium paid by plaintiff in the sum of $113.68, and vexatious 
delay and attorney’s fees, under a disability policy of insurance issued by the 
defendant to the plaintiff on August 30, 1926. From an adverse judgment, the 
plaintiff, after an unsuccessful motion for a new trial, appeals. 

The policy, among other matters, recites as follows: 

“Disability shall be considered total whenever the Insured is so disabled by 
bodily injury or disease that he is wholly prevented from performing any work, 
from following any occupation, or from engaging in any business for remuneration 
or profit, provided such disability occurred after the insurance under this policy 
took effect and before the anniversary of the policy on which the Insured’s age 
at nearest birthday is sixty. 

“Upon receipt at the Company’s Home Office, before default in payment of 
premium, of due proof that the insured is totally disabled as above defined, and 
will be continuously so totally disabled for life, or if the proof submitted is not 
conclusive as to the permanency of such disability, but establishes that the Insured 
is, and for a period of not less than three consecutive months immediately preced- 
ing receipt of proof has been totally disabled as above defined, the following 
benefits will be granted: ; 

“(a) Waiver of Premium.—The Company will waive the payment of any 
premium falling due during the period of continuous disability. * * * 

“(b) Income Payments—The Company will pay to the Insured the monthly 
income stated on the first page here of ($10 per $1,000 of the face of this policy) 


for each completed month from the commencement of and during the period of 
continuous total disability. * * *” 


The petition on which the cause was tried, in substance, alleged the issuance 
of the policy, upon the consideration of the sum of $113.68 payable on the 30th 
day of August of each year, whereby the defendant agreed to pay plaintiff $20 
per month and to waive payment of premiums in the event of plaintiff's total 
disability within the terms of the policy upon receipt of due proof of such total 
disability at the company’s home office, before default in the payment of any 
premium, and of due proof that he would be continuously so totally disabled for 
life; or, in the event that the proof submitted was not conclusive as to the per- 
manency of such permanent total disability, but established that the insured was 
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and had been for a period of not less than three consecutive months immediately 
preceding receipt of such proof totally disabled within the terms of the policy, to 
pay to the plaintiff the monthly income stated in the first page of the policy, $10 
per thousand dollars of the face of the policy for each complete month from the 
commencement of and during the period of continuous total disability: and to 
waive the payment of any premium falling due during the period of total dis- 


t is further alleged in said petition that, for many years, plaintiff had been a 
contractor engaged in taking contracts for the painting and decorating of buildings, 
and that such was his occupation at the time the policy was issued; that, on 
Mav 15, 1931, on account of sickness and disease, he became, and was at the time 
of the filing of the petition, totally disabled from performing any work or labor 
by which he might earn a livelihood; and that plaintiff had made due proof of 
such to the defendant as required to be done, but that the defendant has failed 

id refused to acknowledge such proof and to pay plaintiff the sum of $20 per 
month according to the terms of the policy but has required the plaintiff to pay 
a premium in the sum of $113.68 on said policy, as of August 30, 1931. 

The defendant, by an amended answer filed, made general denial of plaintiff's 
petition, and, further answering, set up that it was provided in said contract of 
insurance that the disability should be considered total whenever the insured 
became so disabled by bodily injury or disease as to be wholly prevented from 
performing any work, from following any occupation, or from engaging in any 
business for remuneration or profit, provided such disability occurred after the 
policy took effect and before the anniversary of the policy on which the insured’s 
age at his nearest birthday was sixty years, and that it further provided that, 
before the defendant should be liable for the payment of any benefits for per- 
manent disability under the policy, the insured should present to the company’s 
home office, before default in the payment of any premium, due proof that the 
insured was totally disabled for life as defined in said policy, or, if such proof 
submitted was not conclusive as to permanency, it should then show that the 
insured was and, for a period of not less than three consecutive months imme- 


al 


diately preceding the receipt of said proof by the company, had been totally 


disabled as defined in the policy. The amended answer further denied that plaintiff 
had ever furnished to the defendant proof of disability as, by the policy, he was 
required to furnish. It further set up that plaintiff was not, at the time of the 
filing of the petition or prior thereto, so disabled by bodily injury or disease that 
he was wholly prevented from performing any work or from engaging in any 
business or occupation for remuneration or profit. 

The reply was a general denial. 

Upon a trial before a jury, the court granted a peremptory instruction asked 
by the defendant at the close of the evidence, directing a verdict in its favor as 
to the issue of vexatious delay and attorney’s fees, but refused an instruction 
directing a verdict in its behalf on the other issues, and submitted the cause to 
the jury upon such other issues upon instructions A for the plaintiff and 1 ard 2 
for the defendant. 

It appears from the evidence in the record that the premiums were paid upon 
the policy, extending it to August 30, 1932; that, during the month of May, 1931, 
plaintiff, by reason of dizziness of which he became seized, was disabled to such 
an extent that he could not keep upon his feet, and was required to hold to some- 
thing to keep from falling. It appears stated in the application for the policy, in 
evidence, that plaintiff’s occupation was that of a painting contractor, painter, and 
decorator, and that his exact duties were “executive and managerial.” 

The plaintiff, upon the trial, denied that he had stated in the application that 
his duties were executive and managerial, but asserted that such statement was 
inserted by the agent. He otherwise, upon the trial, supplemented the application 
by the explanation that his business was that of a working contractor, that he 
worked himself, and took other men along who worked with him. He testified 
that he had been unable to stand any length of time; that he did not feel much 
better sitting down; that his condition had grown worse; that he was up and down 
during the day and lived on milk and cereal; that he was at El Paso, Tex., when 
first seized and disabled; that he went from there to California, where he was for 
a short time, and from there returned to El Paso, Tex.; that, on April 2, 1932, 
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he came to Kansas City, where he appears to have remained since. He testified 
that, at the time of the trial, he was still under the treatment of his physician and 
incapacitated for, and unable to do, any work on account of his condition, and 
was still upon a milk diet; that he was unable to stand upon his feet longer than 
thirty minutes, and when lying down was in misery; that while in California he 
figured on three or four small residences and while in Austin, Tex., figured on 
seven university buildings; that he though he was able at the time of the trial 
to figure a job “pretty close.” It appears that he had a country school education 
and that from 1920 to 1925 he “ran a grocery store.” 

It appears that, upon coming to Kansas City, he was examined by Dr. Owen 
Krueger on April 5, 1932, who testified as to plaintiff’s disease = at that 
time, and, after describing it, gave as his opinion that, upon such date, by reason 
of such condition, he was unable to follow any vocation. This witness appears 
to have again seen plaintiff in November, 1932, and stated that his condition at 
that time, so far as ability to work was concerned, was about the same as on 
April 5; that he was in no condition to do manual labor, but that he might fill a 
clerical position where there was no mental strain required; that he might super- 
intend work as a director and foreman of other workmen; that, at times, he was 
not troubled with stomach pain to any great extent; that, at times, when he was 
not troubled with his complaint, he might be both physically and mentally able to 
carry on work other than that requiring manual labor. 

Other facts disclosed by the record will be noted as occasion may require 

Opinion. 

a this appeal, plaintiff separately assigns error in the giving of instruc- 
tions Nos. 1 and 2 by the court in behalf of defendant. They are the only errors 
assigned, 

It is insisted by defendant that the plaintiff is not entitled to have such 
assignments reviewed, being the only assignments made, and relating as they do 
to instructions given in defendant’s behalf, for the reason that plaintiff did not, 
upon the trial, make a submissible case, and is therefore not concerned in the 
instructions given for defendant, by which the case was put to the jury. 

The point thus made—that plaintiff did not make a submissible case—rests 
upon the contention by defendant that plaintiff failed to make proof upon the 
trial of having made due proof of his disability to the defendant within the 
es of the policy sued upon. 

The evidence in the record relating to or bearing upon the question of 
seoks furnished is found in plaintiff’ s testimony upon the trial and in two letters 
from the defendant company’s local agent at Kansas City, Mo., to plaintiff, of 
dates May 16, 1932, and May 26, 1932; the former appearing in plaintiff’s record 
and the latter in defendant’s supplemental record. 

A mere statement presumably, with reference thereto, in plaintiff's testimony, 
appears as follows: “Got blanks at the company’s branch office in Kansas City. 
I went down there and they furnished me blanks and one of the two doctors filled 
mine out and I delivered it to the office. That is where they took my money. 
David Smith of Kansas City, Kansas, represented me as my attorney in making 
out my claim. He wrote to the company for me about the claim.” 

There is nothing in his testimony disclosing what was upon the blank forms 
or what was written thereon by plaintiff's doctor or what the contents thereot, 
when filled out, were. If he gave directions to defendant’s local office or agents 
at Kansas City to forward them to defendant at its home office, the record does 
not so disclose. 

The letter of date May 16, 1932, referred to above, is as follows: 

“New York Life Insurance Company 

“Kansas City Branch Office 
“New York Life Building, 20 West 9th St., at Baltimore Ave., Kansas City, Mo. 
“B. A. Notzon, Supervisor 
“FE. H. Howbert, Agency Organizer 
“Leo C. Schellhorn, Cashier 
“May 16, 1932 
“Dr. Daniel C. Jacoby, 1734 Jefferson, Kansas City, Missouri. 
“Re Pol. 9,579,188 
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“Dear Mr. Jacoby: The following is a copy of a letter we have just received 
from our home office in regard to the above policy: 

“Kindly explain to the insured that under the terms of the disability benefit 
provision of his policy contract, disability benefits become effective upon receipt 
at the Company’s home office of due proof that the insured is totally and pre- 
sumably permanently disabled. Disability shall be presumed to be permanent if 
the proof submitted is not conclusive as to the permanency but establishes that the 
insured is, and for a period of not less than three consecutive months immediately 
preceding receipt of proof, has been totally disabled. From the evidence sub- 
mitted and information obtained by the Company it does not appear that the 
insured has been so totally disabled and consequently the company cannot approve 
the claim.’ 

“Very truly yours, 

“MMcK:MM L. C. Schellhorn, Cashier” 

The letter of date May 26, 1932, referred to above, is as follows: 

“New York Life Insurance Company 
“Kansas City Branch Office 
“New York Life Building, 20 West 9th St., at Baltimore Ave., Kansas City, 

Missouri 

“Mr. Daniel Jacoby, 1743 Jefferson Street, Kansas City, Missouri. 
“Re Policy No. 9579 188 
“CL. No. 77 429-C 

“Dear Mr. Jacoby: We have received a letter from the Home Office regarding 
the above disability claim, copy of which is attached. 

“We believe the letter is self-explanatory. 

“The Company will be pleased to consider any evidence of total disability 
that vou might furnish. 

“Very truly yours, 

“L. C. Schellhorn, Cashier 
“By M. Durand.” 

“4, The petition in this case, among other allegations contained, as a basis 
for recovering, charges: “* * * That on the 15th day of May, 1931, he (plaintiff) 
became, and is now, totally disabled from performing any work or labor that 
will earn him a livelihood, and is now totally disabled on account of sickness and 
disease and has made due proof of same as required by the defendant, to the 
defendant. * * *” : 

The policy, it is noted, in itself provides that: “Upon receipt at the Company’s 
Home Office * * * of due proof that the insured is totally disabled as above 
defined * * * the following benefits will be granted. * * *” 

The plaintiff, having recognized that under the terms of the policy due proof 
of his disability was required to be furnished defendant, so pleaded in his petition 
that such due proof had been furnished as required by defendant, basing his right 
to recovery thereon. 

[1, 2] True, under such an allegation as one of the due performance }j 
plaintiff of all the conditions and requirements of a contract upon his part, a 
waiver by defendant of such requirements in whole or in part may be shown if 
such waiver occurs to take the place of proof of strict performance as alleged; 
but the waiver must be shown. It has been held that strict proof of such require- 
ments as the furnishing of due proof, here required, may be and is waived where 
defendant, instead of standing upon such requirements and requiring that such 
proofs be furnished by plaintiff, upon mere notice of a claim of disability, under- 
takes and makes independent investigation of its own and bases the determination 
of its liability therefor upon such independent investigation. Hablutzel v. Home 
Life Ins. Co. of N. Y., 332 Mo, 920, 59 S.W.(2d) 639. In such case, the mere 
notice to defendant is a sufficient compliance by plaintiff upon his part; for the 
defendant, by its conduct, construes that mere notice as the due proof required. 
Otherwise, unless so waived or waived in some other manner, the burden is upon 
the plaintiff to show strict compliance with the requirement that due proof be 
furnished; and proof of such compliance must appear in the record. 

5. In this case, however, it does not appear that defendant ever had notice of 
plaintiff's alleged disability, other than such as might have been had from the 
papers left by plaintiff with defendant’s local agent at Kansas City, claimed by 
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plaintiff to be proofs furnished by him. That such papers were forwarded to or 
the contents thereof communicated to the home office of defendant fairly appears 
from the letter of date, May 16, 1932, written by defendant’s local agent at Kansas 
City to plaintiff, in which a copy of a letter from the home office was set forth, 
wherein it was substantially stated that, from the evidence submitted and informa- 
tion obtained by the company, it did not appear that the insured had been totally 
disabled within the contemplation of the disability benefit provisions of the policy 
or that due proof of plaintiff's total disability within the meaning thereof had 
been made under the proofs submitted. This letter was supplemented by another 
regarding plaintiff’s claim, a copy of which was mailed by defendant’s local agent 
at Kansas City to plaintiff on May 26, 1932. At the same time, defendant's local 
agent at Kansas City advised plaintiff by letter that defendant would be pleased to 
consider such evidence of “total disability” as he might furnish. Just what infor- 
mation the company had acquired, other than such as might have been contained 
in the papers left with its local agent, or how or in what manner it had obtained 
it—whether upon an independent investigation of its own or of its agent—is not 
shown. Just what information it had from any source is not shown. Just what 
evidence, if any, was submitted by plaintiff upon the blanks filled out by his 
doctor is not shown. All that appears in the record concerning the contents of 
such papers is the statement of the defendant in its letter that, from the evidence 
submitted and the information obtained, neither plaintiff's total disability nor proof 
thereof appeared upon plaintiff's part to establish his right to benefits under the 
policy: and later it advised him that it would consider any evidence of “total 
disability” he desired to furnish. From these two letters, it sufficiently appears 
that defendant did not deny liability, but only refused to approve the claim and 
acknowledge liability upon the evidence furnished and the information obtained 
because they did not show total disability upon plaintiff’s part and advised plaintiff 
that, if he would submit to it such evidence of “total disability,” it would further 
consider it. 

|3] Clearly, this was not sufficient to show a waiver by defendant of due proof 
of plaintiff's total disability or a denial by it of all liability by reason of an 
independent investigation of its own. There is no denial of liability shown. The 
defendant merely refused to acknowledge liability upon the proofs at hand or 
other information had, and invited proof of plaintiff’s disability in the degree 
required to be furnished by him. The record nowhere shows what the proofs 
claimed to be were or what were the proofs acted upon by the defendant or what 
other information it had at hand. Due proof in this case is that more or less 
formal evidence of plaintiff’s total disability within the terms of the policy, the 
particulars thereof, and the data necessary for the defendant to determine its lia- 
bility. Schell v. Metropolitan Life Ins. Co. (Mo. App.) 3 S.W.(2d) 269. And 
it is to be made by furnishing such evidence to the defendant at its home office. 
What plaintiff furnished to the defendant in the way of proof is not shown; and 
therefore it cannot be told from the record in this case that due proof was fur- 
nished. The burden is upon the plaintiff to show that it was furnished or that the 
defendant waived it or construed by its conduct that it meant nothing more than 
notice to be given it. This plaintiff has not done. ; 

6. The facts of this case do not bring it within the facts of the case ol 
Hablutzel v. Home Life Insurance Co., supra, relied upon by the plaintiff. In 
that case the defendant, by its conduct, construed mere notice of the insured’s 
disabilities or death as the due proof to which it was entitled, and required none 
other from the claimant. It thereupon made its own independent investigation, 
upon which it acted. 

[4] 7. Mere notice of disability or of a claim therefor is not due proof unless 
the defendant so construes and accepts it as such. Due proof is not required to 
be made up or furnished in any particular form, nor is it required to be the 
strongest or the best proof available, but it must be such as to give the insurer 
the essential facts upon which its liability depends and such as is credible and 
should ordinarily induce belief in the truth of the facts stated. Hablutzel v. 
Home Life Ins. Co. of N. Y. (Mo. App.) 52 S.W.(2d) 480. 

[5, 6] 8. Plaintiff failed to furnish any evidence from which it might be 
determined that due proof of his total disability had been made and furnished by 
him to the defendant; and, that he did so furnish such proof being denied by the 
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defendant in its answer, the plaintiff did not make a case entitled to be submitted 
to the jury. The judgment below having been secured by the defendant, it cannot 
be taken away from it upon this appeal unless it appears that the plaintiff made 
a submissible case upon the trial; and that he did not make such a case is open 
to be shown by defendant, regardless of whether the disposition of his demurrer 
below is open for review or not. The contention of the defendant that therefore 
plaintiff is not entitled to be heard upon this appeal to complain of error in 
instructions, if any, to bring about a reversal of the judgment below must be 
sustained. Not having made a submissible case, he is not concerned in the manner 
in which it was put to the jury by the instructions. Bello v. Stuever (Mo. Sup.) 
44 S.W.(2d) 619, loc. cit. 620, 621; Fuenfgeld v. Holt (Mo. App.) 70 S.W.(2d) 
143. 

The judgment of the trial court is affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Reynolds, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


TAYLOR v. AMERICAN MUT. ASS’N. No. 18054. 
Kansas City Court of Appeals. Missouri. Jan. 7, 1935. 
77 Southwestern Reporter (2d) 865. 
1. INSURANCE. 


Legal effect of transaction evidenced by resolution wherein benefit association, 
having expressed advisability of incorporating, transferred assets, including mem- 
berships and insurance, except certain disability benefits, to new corporation, held 
mere change in insurer’s name, and hence corporation as matter of law assumed 
association’s contracts and was liable for disability benefits to extent of association’s 
liability therefor. 

(For other cases, see Insurance, Dec. Dig. § 692.) 

2. INSURANCE. 5 

In action for disability benefits under contract entitling insured to proceeds of 
specified assessment on other members not to exceed sum stated, insurer had bur- 
den of showing that assessment would have produced less than such sum. 

(For other cases, see Insurance, Dec. Dig. § 817[4].) 

3. INSURANCE. a 

Under statute, amount payable under contract of assessment life insurance held 

named therein (Mo. St. Ann. § 5747, p. 4401). 

(For other cases, see Insurance, Dec. Dig. § 791[1].) 

\ppeal from Circuit Court, Moniteau County; Nike G. Sevier, Judge. 

\ction by Charles L. Taylor against the American Mutual Association, a cor- 
poration. Judgment for plaintiff, and defendant appeals. 

\ffirmed. 


Hargus & Johnson, of Osceola, and Embry & Embry, of California, Mo., for 
appellant. 


_ Randolph & Randolph, of St. Joseph, and J. B. Gallagher, of California, Mo.. 
lor respondent. 


CAMPBELL, Commissioner. 


_ The American Mutual Association, “organized under the common law,” herein- 
atter referred to as the association, on April 12, 1928, issued to the plaintiff a con- 
tract of life insurance, attached thereto a disability benefit rider, by the terms of 
which the association promised to pay to plaintiff the amount stated in the contract 
in event plaintiff suffered permanent total disability occasioned by accident or 
cisease. The association, acting through its officers, on September 10, 1929, adopted 
a resolution as follows: 

“Whereas, it has been deemed to the best interest of the membership of the 
American Mutual Benefit Association that said Association should become an assess- 
ment insurance company and conduct its business in accordance with Article III, 
Chapter 50, Revised Statutes of Missouri, 1919, and amendments thereto; and 

“Whereas, steps have been taken to incorporate an organization under said 
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laws to take over the membership of said Association under the style and name 
of ‘American Mutual Association’ ; 

“Therefore, Be it Resolved, that, for value received, all the business, good 
will, and assets, including memberships and insurance in force of the American 
Mutual Benefit Association, be and the same are hereby sold, transferred, set over, 
and assigned to the American Mutual Association, excepting herein all disability 
benefits evidenced by riders attached to Certificates of Memberships issued prior to 
September, 1928, provided that said transfer shall not prevent the American Mu- 
tual Benefit Association from adjusting and closing out said disability protection 
herein excepted, and from — up any other unfinished business.” 

The American Mutual Association, hereinafter referred to as the defendant, on 
September 21, 1929, became a body corporate in virtue of the decree of the circuit 
court of St. Clair county, Mo. The defendant, subsequent to its organization, tend- 
ered to the plaintiff a new contract. The plaintiff refused the tender, retained the 
old contract, on which the rider was a part, and paid all of the assessments 
thereon, of which he received notice. 

Plaintiff, on October 28, 1929, was totally and permanently disabled, caused by 
accident. He made proof of his disability, defendant denied liability, and this suit, 
which is based upon the rider issued by the association and the alleged assump- 
tions thereof by the defendant, followed. Upon trial, the plaintiff obtained a judg- 
ment in the sum of $2,000, from which the defendant has appealed. 

Counsel for the defendant say: “Under the old disability rider, which was 
attached to his policy, the plaintiff would, if totally and permanently disabled by 
this accident, be entitled to such sum as would be raised by an assessment of $2.00 
levied on each remaining member of the American Mutual Benefit Association, who 
lield similar riders attached to their certificates, and not to exceed the sum of 
$2,000.00, hut under the new disability rider issued by the American Mutual Asso- 
ciation, no payment is provided for permanent and total disability, except where 
caused by specified injuries, none of which were suffered by this plaintiff.” 

Under points and authorities, the defendant says that the association was not 
an insurance company, “and could only be liable to the plaintiff for what one assess- 
ment on the holders of its disability riders would bring in—not to exceed $2,000,400" ; 
(2) that defendant, an assessment insurance company, if liable at all, could not be 
liable to plaintiff for a greater amount than the association “would have been 
liable”; and (3) that defendant did not assume any liability under the rider, was 
not liable to plaintiff, and the court erred in not directing verdict in its favor. 

The determination of the questions raised in points 2 and 3 will dispose of the 
question presented in point 1. The question presented in point 3 is, Did the — 
ant assume the obligations of the association imposed upon the association by the 
terms of the rider which the latter issued? 

The resolution of September 10 said that it was to the best interest of the 
membership of the association that the association should become a body corporate 
under the law relating to assessment insurance companies; that the name of the 
corporation to be formed should be American Mutual Association; that for value 
received all of the property of the association was sold and transferred to the 
defendant, “excepting herein all disability benefits evidenced by riders attached to 
certificates of memberships issued prior to 1 September, 1928. * * *” 

[1, 2] The legal effect of the transaction evidenced by the resolution of Sep- 
tember 10, so far as this case is concerned, was a mere change in the name of the 
entity with which plaintiff contracted. The association, the socalled common-law 
trust, merged into the defendant association. Upon receiving the property, includ- 
ing memberships of the association, the defendant, as a matter of law, assumed the 
burdens imposed in the contracts of the association. Sweeney v. Heap O’Brien 
Mining Co., 194 Mo. App. 140, 186 S. W. 739; Lincoln Safe Dep. Co. v. Cont: Lite 
Ins. Co., 213 Mo. App. 561, 570, 249 S. W. 677. 


The contention of the defendant that it “could not be liable to plaintiff for a 
greater amount than the American Mutual Benefit Association could have been 
liable” is sound. Therefore we will, in determining the amount which plaintiff is 
entitled to recover, consider the question as though the association was the defend- 
ant. The plaintiff, under the terms of the contract, was entitled to receive the pro- 
ceeds of an assessment of $2 levied upon each remaining member of the association 
who held similar riders not to exceed the sum of $2,000. There was no evidence 
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tending to show the amount an assessment would have produced. The burden was 
on the defendant to show that the proceeds of an assessment, even under the terms 
of the contract, would have produced less than $2,000. Martin v. Modern Wood- 
men of America, 158 Mo. App. 468, 481, 139 S. W. 231. 

Upon the record before us, the defendant may not complain of the amount 
of recovery. 

[3] There is another reason supporting the judgment. The contract issued by 
the association was one of assessment life insurance. Under the provisions of 
section 5747, R. S. 1929 (Mo. St. Ann. § 5747, p. 4401), the amount payable under 
the contract was the sum named therein, to wit, $2,000. 

Reynolds, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


BELL et al. v. CRIVIANSKY. No. 7258. 
Supreme Court of Montana. Nov. 16, 1934. 
Rehearing Denied Dec. 1, 1934. 
37 Pacific Reporter (2d) 673. 
INSURANCE. 

Insurer, by paying money due on life policy into court, waived insured’s fail- 
ure to comply strictly with provisions for change of beneficiaries so far as insurer 
was concerned, but such waiver could not impair rights which became vested on 
insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Generally, in making change of beneficiaries, insured must proceed in accord- 
ance with regulations contained in policy, and any material deviation therefrom 
invalidates the change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, INSURANCE. 

Evidence showed that insured, who did not comply with policy provisions 
respecting change of beneficiaries, did all in his power under circumstances to effect 
the change in his lifetime, and not merely an unexecuted intention to make the 
change and hence that valid change of beneficiaries was made (Rev. Codes 1921, § 


S/0/ ) 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

\ppeal from District Court, Cascade County; H. H. Ewing, Judge. 

\ction by Margaret R. Bell, as guardian of the person and estate of Martin 
Carroll Criviansky, a minor, and others against Susan H. Criviansky. From a 
judgment for defentant, plaintiffs appeal. 

Remanded, with directions. 

W. F. O'Leary and J. Paul Freeman, both of Great Falls, for appellants 

Graybill & Graybill, of Belt and Great Falls, for respondent. 

ANDERSON, Justice. 

Philip H. Criviansky, now deceased, was the insured in a policy of life insur- 
ance issued by the Aegis Life Insurance Company on August 5, 1913, for the sum 
of $10,000. Margaret R. Criviansky was the original beneficiary named in tne 
policy. On December 16, 1914, the Central States Life Insurance Company assumed 
al liability and privileges of the policy, and agreed to perform all of its provisions 
as insurer. The plaintiffs in this case—four in number—are the children of Philip 
and Margaret Criviansky. All of them are of age, except one, for whom his mother 
Was appointed guardian. The parents of these children were divorced and Philip 
Criviansky married the defendant, Susan Criviansky. Subsequent to this marri- 
age, Susan Criviansky became, pursuant to the provisions of the policy, the bene- 
hciary, as duly indorsed thereon. 

Difficulties arose between Philip Criviansky and his wife, Susan, and he there- 
me in the month of May, 1932, left her and thereafter resided with his sister. 
—e to this time, he had secured various loans on the policy. On June 15, 

‘ e wrote the insurance company as follows: “Please send me a blank affidavit 
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so I can change my endowment policy. I have my policy on Susan Criviansky to 
whom I am married but she kicked me out for no apparent reason. I have four 
children of my own and I would like to know how to go about this and the laws 
pertaining to this. Yours sincerely, Philip Criviansky. P. S. I did not receive 
your answer from the correct account of the policy.” 

On June 20th the company, in reply to the foregoing letter, answered as fol- 
lows: “Policy A—2953—On your Life. Dear Mr. Criviansky. In compliance with 
your request in your letter of June 15, we enclose a formal request for change of 
beneficiary to be completed and signed by you and returned to us together with 
the policy so that we may prepare the necessary endorsement. You should give the 
names of your four children in full and indicate that they are to share alike in the 
proceeds. The statement of premium payments on your policy was forwarded to 
you on June 14 and should be in your hands by this time.” 

The blank mentioned in the communication from the company was a formal 
request to the company for the change of beneficiary from Susan Criviansky to 
(blank) children of insured. Appropriate space was left in the blank for the incor- 
poration of the names of the four children of the insured. This letter was received 
by one of the sons of Philip Criviansky, and was opened by the son in the presence 
of his father, at Great Falls, Mont., on June 23, 1932. The insured was, on the day 
preceding the receipt of this letter, removed to the Deaconess Hospital at Great 
Falls, suffering from severe headaches caused by a tumor on the brain. He 
remained there until his death on June 25, 1932. 

This action was brought originally by the plaintiffs against the insurance com- 
pany to recover on the policy, they asserting that they were the beneficiaries. The 
company appeared in the action, requested that the defendant, Susan Criviansky, be 
substituted as defendant in its stead, and deposited with the clerk of the court the 
sum of $4,785, being the balance due under the terms of the policy after the amount 
of the loans was deducted from the face thereof. Susan Criviansky was substituted 
as defendant. It was her claim that she was the beneficiary named in the policy 
and entitled to the proceeds; the plaintiffs asserted that they were the beneficiaries. 

\t the time the son of Philip Criviansky opened the letter of June 20th from 
the insurance company to his father, the latter stated, so the son testified, that he 
would sign the blank for change of beneficiaries after he returned to the home of 
his sister. The nurse who had charge of the case at the hospital testified as to his 
condition on June 22d, when he was brought to the hospital at about 1 o'clock in 
the afternoon, and said that “he was very stuporous and breathing deep as if asleep. 
He was not awake. * * * He remained in that stuporous condition until the latter 
part of the afternocn around 4 o'clock or later before he aroused and spoke. * * * 
He complained of a headache and dizziness that night, but he slept during the might 
On the morning of the 23d of June, 1932, I observed his condition. He was rather 
drowsy and hard to arouse on the 23d, and he persisted in getting out of bed, which 
he was not supposed to do. * * * He was more or less drowsy from the morning 
of the 23d on until he died.” This witness further testified: “I noticed the condition 
of his hands when attending him, that he had difficulty in waiting on himself. * * * 
He had inco-ordination of the hands. That means inability to direct your move- 
ments harmoniously. His hands would tremble.” In answer to inquiry as to 
whether, in the opinion of the witness, the insured was able to write a letter trom 
the 23d of June, 1932, on, she said: “In my opinion he was not from the 23d on 
able to write any letter. I don’t think he could from the 23d on write legibly.” On 
cross-examination she said that her opinion thus expressed was not based on any 
effort to write a letter, but that he had difficulty feeding himself. He did feed 
himself when he had help. 

Dr. Hitchcock, who was the physician attending the insured prior to and dur- 
ing his stay in the hospital, testified: “I saw him in the hospital. The man was a 
very sick man. He was suffering with marked headaches and dizziness and at times 
he went into profound sleep. Of course, during that time he was being given medi- 
cation. What I mean by that is, we relieved his headaches and, of course, the aifter- 
effects of the hypnotics is profound sleep. It was necessary to do this several 
times during the period he was in the hospital. I saw him every day.” The doctor 
further testified that the insured, when he first examined him, had no inco-ordination 
of the hands, but later on he did at the hospital; that while he was in those stupor- 
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ous conditions, he would not be able to write or read a letter; and that he was in 
that condition a good percentage of the time while in the hospital. 

The insurance policy provided, with reference to change of beneficiaries, as 
follows: “If the policy is not then assigned, the insured may change the beneficiary 
or beneficiaries hereunder upon written request upon the company’s form and the 
return of the policy to the company. Such change of beneficiary shall become 
effective upon the endorsement of same upon the policy by the company, after which 
endorsement the policy will be returned to the insured. The rights of any former 
beneficiary or beneficiaries hereunder shall then cease. * * * The insured under 
this policy may obtain any benefit herein guaranteed, may exercise every right here- 
in conferred upon said insured, and may enjoy every privilege herein granted, with- 
cut consent of any beneficiary or beneficiaries hereunder.” 

The cause was tried before the court sitting without a jury. Proposed findings 
were submitted by respective counsel, in conformance to the claims of the respec- 
tive parties. The court made many findings which it is unhecessary to notice here, 
as no complaint is here made of them. After finding the change of beneficiary made 
from Margaret Criviansky to Susan Criviansky, the court found in substance that 
no further change was ever made by the insured after the change to Susan Crivian- 
sky, and that at the time of his death she was the duly designated beneficiary in 
the policy. As conclusions of law, it was found that the plaintiffs were not entitled 
to any portion of the funds on deposit in the office of the clerk of the court, and 
that the defendant was entitled to receive them. Exceptions to these findings were 
filed and overruled. Judgment was entered awarding the defendant the funds in 
dispute and dismissing the plaintiffs’ complaint. The appeal is from this judg- 
ment. 

Various errors are assigned; the basic error asserted, however, is the finding 
of the court that there was no change of beneficiary in the policy from Susan Criv- 
iansky to the plaintiffs. 

Plaintiffs contend that by reason of the payment of the money into court by 
the insurance company, the provision of the policy regulating change of benefi- 
ciaries was thereby waived; that under the facts disclosed by the record, the in- 
sured had endeavored to comply with this provision, and had done all in his power 
in the circumstances of the case to comply therewith; and that therefore a court 
of equity will treat that as done which ought to be done, and accordingly decree 
that the plaintiffs had hecome beneficiaries of the insurance policy and entitled to 
the funds deposited in court. 

Defendant contends that the facts proved disclose nothing more than an 
unexcuted intention to change beneficiaries, or, in any event, plaintiffs failed to 
prove that the insured did everything in his lifetime which he might have done 
toward complying with the policy provisions for a change of beneficiary, and there- 
fore plaintiffs may not invoke the foregoing equitable rule. 

\dmittedly, the insured did not comply with the policy provisions with refer- 
ence to change of beneficiaries in the following respects: (a) He made no written 
request, upon the company’s form, for change of beneficiary; (b) he did not re- 
turn the policy to the company; (c) he did not deliver the written request on the 
prescribed form in his lifetime to the company. 

[1] The insurance company, by paying the money into court, waived, so far 
as it was concerned, the failure of the insured to comply strictly with the policy 
provisions providing the method for change of beneficiaries, but such waiver could 
not impair rights which became vested upon the death of the insured. This 
waiver could not operate to change the beneficiary. Knights of Maccabees v. 
Sackett, 34 Mont. 357, 86 P. 423, 424, 115 Am. St. Rep. 532; Ringler v. Ringler, 156 
Md. 270, 144 A. 221; McDonald v. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 
‘61. By this indifference on the part of the insurance company, it waived its right 
to contest the claim of any of the parties to this appeal. Styles v. Byrne, 89 Mont. 
243, 296 P. 577. 

It is argued by plaintiffs that a different rule applies to fraternal insurance 
policies or certificates, from that applicable to old line or commercial insurance pol- 
cies. True, certain authorities recognize this distinction. Ringler v. Ringler, 
supra; Prudential Ins. Co. v. Reid, 107 N. J. Eq. 338, 152 A. 454. Other authorities 
make no distinction between policies issued by old line or legal reserve contracts 
and the contracts or certificates issued by fraternal orders or other societies op- 
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erating under the assessment plan. McDonald v. McDonald, supra; Atkinson y, 
Metropolitan Life Ins. Co., 114 Ohio St. 109, 150 N. E. 748; Mutual Life Ins. Co. 
v. Lowther, 22 Colo. App. 622, 126 P. 882. Many additional authorities might be 
cited pro and con en this question. As we view it, there is no distinction between 
the policies of the two types of insurance merely because one is a contract of a 
fraternal society, and the other the contract of an old line company. 

__ If, however, under the policy provisions it is declared that a change of bene- 
ficiary may not be made until approved by the company, and that approval requires 
the exercise of discretion so that the officers of the company may, in the exercise 
of sound discretion, in certain instances refuse to approve a change, we then have 
a contract or policy of insurance in which a change of beneficiary may not be 
made until it is actually approved by the company. Many fraternal insurance con- 
tracts discussed in the decided cases are of this character by policy provision, by 
law, or statute. If under the terms of the insurance contract the insured has an 
absolute right to change*the beneficiary upon complying with certain formal re- 
quirements, and the only power in the insurer is to make an appropriate indorse- 
ment on the policy or to issue a new one, then we have another class of contracts, 
such a contract we have here; the function of the officers of the company is purely 
ministerial. The true distinction, therefore, is dependent, not upon the nature of 
the company which issues the contract or policy, but upon the provisions of the 
policy by law and statute applicable. There is no distinction between the two 
types of companies in this regard, if they have identical or similar policies. An 
examination of the cited cases, bearing the distinction above noted in mind, reveals 
an absence of nearly all, if not all, conflict. 

[2] It is the general rule that in making a change of beneficiaries, insured must 
proceed in accordance with the regulations contained in the policy, and any material 
deviation from the course thus marked out will invalidate the transfer. But to this 
rule certain exceptions have been recognized. Knights of Maccabees v. Sackett, 
supra. The exceptions to this general rule were first stated in concise form in the 
case of Supreme Conclave, Royal Adelphia v. Cappella (C. C.) 41 F. 1. They are 
generally recognized by the courts, and are quoted with approval in the Sackett 
Case, supra, as follows: “(1) If the society has waived a strict compliance with 
its own rules, and, in pursuance of a request of the insured to change his bene- 
ficiary, has issued a new certificate to him, the original beneficiary will not be heard 
to complain that the course indicated by the regulations was not pursued. (2) If 
it be beyond the power of the insured to comply literally with the regulations, a 
court of equity wili treat the change as having been legally made. (3) If the in- 
sured has pursued the course pointed out by the laws of the association, and has 
done all in his power to change the beneficiary; but, before the new certificate is 
actually issued, he dies, a court of equity will decree that to be done which ought 
to be done, and act as though the certificate had been issued.” 

The first two exceptions above are without application here. It is contended 
by plaintiffs that the facts in this case bring them within the third exception. 
While most, if not all, courts recognize these exceptions, in applying the third 
they have reached varying conclusions as applied to similar facts. This court 
in the case of Knights of Maccabees v. Sackett, supra, gave consideration to this 
exception. There the insured carried insurance on his life in the plaintiff asso- 
ciation in favor of ‘his wife, from whom he had been living separate and apart 
for some time in the state of North Dakota. The wife resided at Park City, 
Mont. In May 1905, his mother at his'request called on the local record keeper 
of the Tent of which the insured was a member, and requested a change of 
beneficiary from insured’s wife to his brother and his brother’s wife. The request 
was accompanied by the required fee, in accordance with the by-laws of the 
association. The record keeper informed the mother that the request could not 
be granted, as his brother’s wife could not be his beneficiary under the by-laws. 
A proper application for change of beneficiary was then prepared and trans- 
mitted to the insured, who duly executed the same, naming his brother as sole 
beneficiary, and transinitted the request by mail to the record keeper, who 
received it some five or six hours after the death of the insured. It was there 
held that the insured, by failing to deliver this request to the record keeper 
during his lifetime, failed to effect a change of beneficiary. Apparently, this 
court in the Sackett Case, in giving consideration to this exception, held the 
phrase “all in his powet” to mean “all that the insured might have done,” as 
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distinguished from all that was within the power of the insured to do in the 
circumstances of the particular case. 

The books abound with learned discussions by eminent jurists as applied to 
the varying facts of similar cases. Some courts have applied the exception 
rigorously, as did this court. Many courts, however, adopt a more liberal appli- 
cation of the exception. In speaking of the attitude of courts on this question, 
it is written in 42 Harvard Law Review, p. 252, as follows: “In determining 
whether a change has been made, the courts should, in the absence of any 
prejudice to the insurer, regard the insured’s intention as paramount. Instead, 
they have been over-zeaious in their ‘efforts to protect the original beneficiary, 
relying for their decisions on the provisions inserted in the policy solely for 
the insurer’s protection.” 

In the case of Rugger v. Griffiths, 315 Pa. 455, 173 A. 396, 397, it was said: 
“Where an insured wishes to change the beneficiary in a policy and makes 
every reasonable effort under the circumstances to accomplish that result, the 
change is effective even though not indorsed on the policy until after the death 
of insured. This is particularly true where the insurance company waives com- 
pliance with a provision of the policy relating to change of beneficiary inserted 
for its benefit, as was the case here.” 

In Northern Life Insurance Co. v. Burkholder, 131 Or. 537, 283 P. 739, the 
insured secured an endowment insurance policy, naming himself as beneficiary. 
No indorsement for change of beneficiary was ever made on the policy, nor was 
any attempt to secure such indorsement ever made. It was conceded by all 
parties to the action that the deceased in his own handwriting wrote the name 
of his fiancée upon a blank space in the policy left for the name of the bene- 
ficiary and immediately preceding the designation of the estate of deceased 
already in the policy. Oral testimony was received as to the deceased’s intention 
to change the beneficiary. He died four days after he informed his fiancée he 
was making over his policy of insurance in her favor. It was there held that 
a change of beneficiary was effected. 

In the case of Taylor v. Grand Lodge, A. O. U. W., 45 N. D. 468, 178 N. W. 


130, 132, it appeared that the insured had a benefit certificate naming certain 


persons as sole beneficiaries. The certificate was in the possession of the 
insured. On January 26, 1919, he was sick at the hospital. On the back of the 
certificate there was printed a blank form, a request for change of beneficiary. 
This was filled in, signed, and delivered to the new beneficiary. The insured 
died on the ensuing day. Eighteen days later the certificate bearing the request 
ior change was presented to the local recorder of the association, who affixed 
his signature and seal on the back thereof. It was then presented to the grand 
recorder of the association and payment therean demanded, which was refused. 
The court in the course of its opinion said: “We think, inj addition to those 
three exceptions, a court of equity has the power to say in a case such as this 
that, where the insured has done all in his power, in accordance with the regula- 
tions of the order, to designate a change of beneficiary and through unavoidable 
circumstances and conditions he is unable to complete the designation in 
accordance with the rules, as in this case, by death, and in equity and good 
conscience such change ought to be regarded as completed, a court of equity 
ought to regard that as done which ought to have been done.” 


The Supreme Court of West Virginia, in Union Mutual Life Insurance Co. 
v. Lindamood, 108 W. Va. 594, 152 S. E. 321, had before it a case in which the 
insured desired to change the beneficiary in his policy from his mother to his 
wife. On May 18, 1925, he addressed a letter to an agent of the company 
directing the substitution of his wife. In the same letter he applied for a loan 
on the policy. The agent replied promptly, acknowledging the receipt of the 
letter and instructing the insured how to proceed in order to obtain the desired 
loan, but not referring to the matter of changing the beneficiary. The policy 
was mailed to the agent and the loan received. The agent neglected to forward 
the written request of the insured to the home office. No further attempt was 
made to effect the change of beneficiary. The insured died September 7, 1928. 
It was there held that a change of beneficiary had been made. 


In many cases where the policy required a surrender of the old certificate, 
and this was not done by the insured, as it was in the possession of the original 
beneficiary and could not be obtained, but the insured had otherwise complied 
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with the policy requirements for a change of beneficiary, the change was 
decreed. Mutual Life Ins. Co. of Baltimore v. Burger (Mo. App.) 50 S.W.(2d) 
765; McDonald v. McDonald, supra; Quist v. Western & Southern Life Ins. 
Co., 219 Hich. 406, 189 N. W. 49; Hoskins v. Hoskins, 231 Ky. 5, 20 S.W.(2d) 
1029. 

[4] The insured in this case had previously secured a change of beneficiary on 
his policy, and doubtless knew that it was necessary to secure an appropriate blank 
form from the company at the time he wrote the letter of June 15, 1932. He 
requested the company to forward a proper form so that he could change the 
policy. By the letter he indicated that he desired to change the beneficiary and 
that it was his purpose to change the beneficiary from his then wife to his four 
children, although he did not name them. At the time he received this blank, and 
continuing on to the time of his death, his physical condition according to the 
record was such as to render him unable to complete and execute the furnished 
blank form. Testimony of statements made by the insured at the time he wrote 
the letter corroborating his desire and intention to make the change of bene- 
ficiary was received. We think, under the facts disclosed in the record and in the 
circumstances of the case, that the insured did all that was within his power to 
effect the change. 

It is argued on behalf of the defendant that the evidence discloses nothing 
more than an unexecuted intention to make the change. But the insured did more 
than declare an intention to change the beneficiary. He started to pursue the course 
provided by his policy to effect the change. The first step necessary was to secure 
an appropriate blank for that purpose. This he did. 

It is urged that the letter of June 15th was not sufficiently certain, in that it 
did not disclose the names of the proposed beneficiaries. True, it did not. Section 
8767, Revised Codes 1921, provides: “That is certain which can be made certain.” 
\ similar indefinite request for a change of beneficiary, where it was proposed to 
name a copartnership as beneficiary without disclosing the names of the copartners, 
was held to be sufficiently definite and a change decreed, in the case of Prudential 
Insurance Co. v. Reid, 107 N. J. Eq. 338, 152 A. 454. 

The learned trial judge, in making the findings in question, doubtless followed 
the Sackett Case, which, we think, is unsound as applied to the facts in this and 
similar cases, and we have herein so stated. 

The cause is remanded with directions to the district court of Cascade county 
to find that a change of beneficiaries was made by the insured to the plaintiffs, 
and that it be adjudged that plaintiffs are entitled to the funds, the proceeds ot 
the insurance policy now on deposit with the clerk of that court, and that defend- 
ant is not entitled to any part or portion thereof. 

Callaway, C. J., and Angstman, Matthews, and Stewart, JJ., concur. 


PHILADELPHIA LIFE INS. CO. v. MOONEY et al. No. 21 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 


176 Atlantic Reporter 166. 
1. INSURANCE. 

Insured’s doing of everything possible to effectuate a change of beneficiary 
on life policy which then beneficiary refused to surrender for indorsement 01 
change held to have effectuated change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Court of Chancery. 

Interpleader suit by the Philadelphia Life Insurance Company against 
Mooney and Helen A. Parker. From a decree for Louisa Mooney, 

Parker appeals. 

Affirmed. 

Robert Peacock, of Mt. Holly, for appellant. 

William J. Connor, of Trenton, for respondent. 

Per Curiam. 

This is an appeal from a decree of the Court of Chancery in an interpleader 
suit. The case involves the disposition of the proceeds of an insurance policy 
on the life of William H. Mooney, deceased, the claimants being the respondent, 
Louisa Mooney, widow of the insured, and the appellant, Helen A. Parker. The 
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respondent was originally the named beneficiary in the policy, but on August 31, 
1932, a change of beneficiary was made in accordance with the terms of the 
policy, naming Mrs. Parker as beneficiary. Subsequently, in January, 1933, an 
attempt was made by the insured to rename Mrs. Mooney as beneficiary, every- 
thing required in this respect being done except surrender of the policy for the 
purpose of having an indorsement of the change made thereon. The policy was 
in the possession of Mrs. Parker and the testimony was that she refused to 
surrender it. 

[1] We agree with the finding of the vice chancellor that there was an 
effectual change of beneficiary from Mrs. Parker to Mrs. Mooney by the insured, 
and that the insured did everything within his power to make this change in 
accordance with the terms of the policy. There was ample proof that he made 
every reasonable effort to obtain the policy for the purpose of having the change 
indorsed thereon as required by the case of Prudential Insurance Co. v. Swanson, 
111 N. J. Eq. 477, 162 A, 597. 

|2] With respect to the claim of the appellant for charges for board at $4 
per day, and other expenses she claims to have incurred, we agree with the court 
below that appellant has failed to prove sufficiently the validity of these claims. 
During the time that the deceased lived with the Parkers, they paid him some 
$6,000 in cash on account of a mortgage held by him on their property, and it 
seems doubtful that such payment would be made and his debt for board would 
not be deducted, but wait the death of Mooney to be satisfied out of an insurance 
policy. Furthermore, it does not sufficiently appear that the assignment of the 
policy to Mrs. Parker was for the purpose of securing her for payment of these 
items. 

The respondent has not appealed from that portion of the decree which 
awards appellant the sum of $291.80 claimed to have been advanced by her for the 
payment of premiums on the insurance policy. That question not being before us, 
we express no opinion thereon. 

The decree is affirmed. 

For affirmance: The Chief Justice, Justices Parker, Lloyd, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, Dear and 
Wells—13. 

For reversal: None. 


FOLTA v. PRUDENTIAL INS. CO. OF AMERICA. No. 26. 
Supreme Court of New Jersey. Jan. 18, 1935. 
176 Atlantic Reporter 326. 


1. INSURANCE. 

Payment of industrial policy to party whose husband’s half-brother had married 
insured’s daughter held not justified by facility of payment clause authorizing 
payment to any “relative by blood” or “connection by marriage” of insured. 

(For other cases, see Insurance, Dec. Dig. § 583|2].) 

2. INSURANCE. 

Facility of payment clause held not to justify payment of industrial policy to 
party who had procured issuance of policy and paid premiums thereon, but had 
not otherwise paid money for insured’s benefit or for her burial, and was neither 
relative by blood nor connection by marriage of insured. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

Syllabus by the Court. 

“The Facility of Payment clause” in defendant’s Industrial policy held not to 
justify payment of the policy to one who was neither a relative by blood nor con- 
nection by marriage of the insured, nor who had paid out moneys for the benefit 
of the insured for her burial or any other purpose, except that the claimant had 
procured the issuance of the policies, kept them in her own control, and paid pre- 
miums thereon without more. 

Appeal from Court of Common Pleas, Middlesex County. 

Action by Jacob Folta, administrator of the estate of Anna Folta, also known 
as Anna Fulton, deceased, against the Prudential Insurance Company of America. 
judgment for defendant, and plaintiff appeals. 

Reversed. 
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Argued October term, 1934, before Brogan, C. J., and Parker and Bodine, JJ. 

Jacob I. Polkowitz, of Perth Amboy, for appellant. 

R. E. & A. D. Watson, of New Brunswick, for respondent. 

ParKER, Justice. 

[1, 2] The suit is on two policies of insurance of $250, each carrying double 
indemnity in case of accidental death, naming plaintiff’s intestate Anna Folta (also 
known as Anna Fulton) as the insured. The policies were payable primarily to the 
executors or administrators of the insured. All premiums were paid, and there is 
no question of invalidity of the policies or of the liability of the company thereon 
at the death of the insured. The defense made was that the policies contained a 
clause authorizing the company to pay the loss “to any relative by blood or con- 
nection by marriage of the insured, or to any person appearing to said Company 
to be equitably entitled to the same by reason of havjng incurred expense on 
behalf of the insured, for his or her burial, or for any other purpose.” The clause 
is a familiar one in industrial policies, and habitually used for such purposes as 
the payment of funeral expenses and possibly hospital and medical bills, etc. The 
payment was not to any claimant of this kind. It was made to a woman named 
Mary Bonk who was not a relative by blood or connection by marriage of the 
insured. The facts as stipulated show that Mary Bonk’s husband’s half-brother had 
married a daughter of the deceased. Certainly this established no relationship by 
blood, and we are clear that it is entirely too remote to give Mary Bonk the 
status of a connection by marriage of the insured. The question, then, would be 
whether she was properly considered as equitably entitled by reason of having 
incurred expense on behalf of the insured for her burial or for any other purpose. 
There was nothing to show that she had incurred ‘any expense for the burial, nor 
to show that she had incurred any expense whatever, except that she had paid 
the premiums on the policies since they had been taken out. There is a consider- 
able similarity between the name of this Mary Bonk, to whom payment was made, 
and a woman named Meri Bonk, who was a daughter of the deceased. The first 
lived in Perth Amboy in the same house as deceased. The second, the daughter, 
lived in the Bronx. However, no question of fraud is raised in the case, and it was 
decided below, and must be decided here, upon the proper construction and appli- 
cation of the equitable payment clause. 

The facts are that Mary Bonk of Perth Amboy lived in the same house as 
the deceased; that she arranged for the taking out of the policies and paid the 
premiums thereon out of her own pocket for about three years. As we have said, 
she was no relative by blood or connection by marriage; she did not claim that 
the deceased had asked her to take out the policies or pay the premiums; hence 
she could not be considered a creditor. We incline to think that she had no insur- 
able interest, but, as that question usually arises in connection with the status of 
a beneficiary named in the policy, it need not be considered further here, because 
Mary Bonk was not named as a beneficiary, and the question is not as to her rights, 
but as to the reserve privilege of the company to make payment under the facility 
clause. As we have said, she is not a relative by blood or a connection by mar- 
riage. When we come to the phrase which reads: “Any person appearing to the 
said Company to be equitably by reason of having incurred expense on behalf of 
the insured for her burial or for any other purpose,” it seems clear that Mary 
Bonk is not within this language. It appears without dispute that Mary Bonk 
procured the issuance of the policies, and that they were in her possession until 
she surrendered them to the company in exchange for a check for the loss, and 
she paid the premiums thereon. The company claimed, and the court sustained the 
claim, that the company was entitled to consider Mary Bonk under these circum- 
stances as equitably entitled to the proceeds of a policy made payable to the 
executor or administrator of the deceased as beneficiary. We are unable to take 
this view of the matter, and conclude that the judgment must be reversed. 

This result makes it unnecessary to consider another phase of the case, which 
is that the policy carried a double liability in case of death by accident, and that 
there was proof of such death. The company paid merely the face of the policies. 
The trial judge seems to have held that, if Mary Bonk was satisfied to accept that 
amount, the present appellant could not be heard to complain. As this point is not 


necessary to a decision, we content ourselves with noting it without deciding 1t. 
The judgment will be reversed. 
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MECKERT v. PRUDENTIAL INS. CO. OF AMERICA. No. 119. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 
176 Atlantic Reporter 587. 
1. INSURANCE. 


In action on life policy where there was evidence that insured was a forger, 
a hard drinker, and physically and mentally run down at time he left home eight 
years previously, and that no one had heard from him since, refusal to direct ver- 
dict for insurer held proper. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Essex County. 

Action by John Meckert, executor of the last will and testament of Mathilda 
Boeddinghaus, deceased, against the Prudential Insurance Company of America. 

Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John Drewen, of Jersey City (Randolph Perkins, of Jersey City, of counsel), 
for appellant. ; ‘ % 

I. George Koven, of Union City, for respondent. 

Kays, J. 

This is an appeal from a judgment entered in the Essex county circuit court. 

The facts in the case are that the Prudential Insurance Company issued a 
policy of insurance on the life of one Hugo Boeddinghaus for the sum of $1,000. 
The beneficiary was his wife, Mathilda Boeddinghaus. The insured disappeared 
from his residence in West New York in the month of October, 1924. He had not 
been seen or heard from since his disappearance. Inquiry was made as to his 
whereabouts and he could not be found. Premiums on the policy in the meantime 
had been paid. Suit was brought by the beneficiary on December 29, 1932, which 
was more than seven years after his disappearance. It appears that the insured 
had forged a check for $100 and disappeared. After suit was brought Mathilda, 
the wife of the insured, died and the executor of her will became the plaintiff in 
the suit. Judge Robbins submitted the case to the jury, and the jury rendered a 
verdict in favor of the plaintiff and against the defendant for the sum of $1,000, 
interest, and costs. From the judgment entered thereon the defendant appeals here. 

[1-3] The first ground of appeal is that at the close of the whole case the 
judge erred in refusing to direct a verdict in favor of the defendant. In addition 
to the fact that the insured was a forger, there was evidence that he was a hard 
drinker, that he was run down mentally and physically at the time he left his 
home, and there was evidence that there was no one who had heard from him 
since he left. We think the trial judge properly ruled in this respect. The section 
of the statute relied upon by the plaintiff is as follows: “That any person, whether 
a resident of this state or not, who shall remain beyond sea or absent himself or 
herself from this state, or from the place of his or her last-known residence, or 
concealed himself or herself in this state, or in the place of his or her last-known 
residence, for seven years successively, shall be presumed to be dead, in any case 
wherein his or her death shall come in question, unless proof be made that he or 
she were alive within that time. * * *” 2 Comp. St. 1910, p. 1904, § 1). 

Chancellor Magie in writing the opinion of Meyer v. Madreperla, 68 N. J. Law, 
258, 53 A. 477, 479, 96 Am. St. Rep. 536, said: “By the construction given by our 
courts to the death act * * * I apprehend that it has been properly deter- 
mined that proof of the absence of a person, whose existence is in question, from 
the state, or from his last known residence, for the period of seven successive 
years, defeats the presumption of continuance in life, and raises a counter presump- 
tion of death. This counter presumption of death is not a presumption of fact, 
but a presumption of law, which, in the absence of proof rebutting such presump- 
tion, stands as proof of death. The presumption raised by the statute upon such 
proof is not a mere presumption of death, but is also a presumption fixing the 
time of death at the expiration of the seven successive years of absence unheard 
from.” 


Mr. Justice Joel Parker in writing the opinion for the Supreme Court in the 
case of Hoyt v. Newbold, 45 N. J. Law, 222, 46 Am. Rep. 757, referring to the 
statute of March 7, 1797, which is similar to the present statute, said: 

“This statute declares that there shall be presumption of the death of a per- 
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son who absents himself from this state for seven successive years, unless it be 
proved that he was living within that time; and if it shall be proved that he 
living, his rights shall be restored. 

“The plaintiff insists that the burthen of proof is on the defendant to show 
that Abraham Tuers, Jr., was dead when the deeds to plaintiff were given. The 
language of the statute will not admit such, construction. The presumption of 
death after continued absence of over seven years successively, must be overcome 
by proof that the person was living.” 

Chancellor Halsted in writing the opinion of Smith v. Executors of Smith, 5 
N. J. Eq. 484, 485, construing the statute above referred to, said: “The words of 
the statute and the reason of the thing requires that, unless proof be made that 
the person absenting himself has been heard from, the presumption of his death 
arises at the expiration of seven successive years of absence. The party seeking 
to avoid this presumption, or, rather, to prevent its arising, can do it only by 
showing that the absent person was alive within the seven years.” 

Chancellor Green in the case of Clarke’s Ex’rs vy. Canfield, 15 N. J. Eq. 119, 
said: “The language of the statute * * * clearly indicates that an arbitrary 
rule was designed to be established by which the rights of the parties litigant 
might be determined in the absence of more unequivocal proof, however incon- 
sistent that presumption might be with the actual truth of the case.” 

Irrespective of the decisions by the courts of this state, counsel for appellant 
argues that the fact that the insured was a fugitive from justice Overcomes the 
presumption of death to which the above-mentioned statute refers. The fact that 
the insured was wanted for forgery or other crimes may have been a motive for 
disappearing, but such reason would not be sufficient for remaining away for a 
period of over seven years, and, therefore, such fact would not overcome the 
presumption of death as a matter of law. Ewing v. Metropolitan Life Ins. Co. 
191 Wis. 299, 210 N. W. 819: Rodskier v. Northwestern Mut. Life Ins. Co., 216 
Towa, 121, 248 N. W. 295; Parker v. New York Life Insurance Company, 142 
Miss. 517, 107 So. 198, 44 A. L. R. 1487. The weight of authority in this country 
seems to sustain the above views. : 


[4-6] The next ground of appeal is that the court erred in refusing to charge 
the following requests: 


iS 


“Third Request: In arriving at your determination, you will consider the man, 
his character, habits, business, property, health, and age as shown by the evidence. 
Human experience demonstrates that a kind, good, well providing husband and 
father, of good health and young in years, possessed of property or business 15 
less likely to absent himself from his family than would an unkind, bad father and 
husband possessed of no property.” ; 

“Fourth Request: The presumption is based on a probability, that is, after 
seven years’ absence unheard of the probability is the person is dead but if an 
equal or greater probability is shown by the evidence which explains the years ot 
ahsence and negatives the theory of death the presumption falls.” 

“Fifth Request: You may consider also the time and circumstances of his 
leaving as shown by the evidence. Did he leave at a time when reasonable men 
would remain or leave?” 

The third request we think was improper because it required the jury to 
assume that a good husband is less likely to leave his family than a bad one, 
which obviously may not be the case as a question of law. : 

The fourth request we think was covered in the judge’s charge in so far as 
it was proper. 

The fifth request we think was covered by the court’s charge. The court by 
his charge very explicitly left to the jury the question as to whether or not the 
presumption of death had been overcome by the evidence submitted on the part of 
the defendant. : 

[7] It is also argued by counsel for appellant, and urged as a ground ior 
reversal, that the court did not fully instruct the jury as to the law which gov- 
erned this case. There were no exceptions taken by counsel for the appellant to 
the charge of the court nor was this point made a ground of appeal. It, therefore, 
will not be considered as a ground for reversal. 

The judgment under review is, therefore, affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, 
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Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Het- 
field, Dear, and Wells—14. 
For reversal: None. 
DOUGHERTY v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
and tw enty-five other cases. 
Court of Appeals of New York. Dec. 31, 1934. 
193 Northeastern Reporter 897. 

1. INSURANCE. 


Where life policies were entered into with Russians in Russia and were pay- 
able there in imperial rubles, primarily from funds accumulated in St. Petersburg 
for that purpose, by New York insurance company, permitted to do business in 
Xussia on conditions, also expressed in the policies, that all disputes in connection 

h company’s business should be settled according to Russian laws and that all 
Russian obligations should be guaranteed by all the property of the company, 
Russian law determines company’s obligation to policyholders, irrespective of where 
suit is brought. 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 

0 INSURANCE. 

Where at time of alleged repudiation of life policies payable in Russia in im- 
perial rubles according to Russian law, the imperial ruble was worthless, no action 
could be maintained on policies in the United States. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeals from Supreme Court, Appellate Division, First Department. 

\ctions by G. Frank Dougherty and others against the Equitable Life Assur- 
ance Society of the United States cn insurance policies made by Russian citizens 
in Russia in which all the plaintiffs were successful at the Appellate Division. 
Twenty-two actions were brought on the theory of rescission in which premiums 
paid have been recovered, with interest from 1918. Others were for the face of 
an endowment and a life policy. The facts appear in the opinion. Some 6,000 
policies, it is said, were issued in Russia and the foregoing have been selected as 
test cases. From judgment of the Appellate Division affirming judgments in favor 
of certain plaintiffs and reversing judgments in favor of defendant (238 App. Div. 
69%, 265 N. Y. S. 714), all the parties appeal. 

Judgments reversed and complaints dismissed. 

Walter H. Pollak, G. Frank Dougherty, Murray I. Gurfein, Thomas I. Emer- 
son, George J. Hadjinoff, and Ruth R. Kessler, all of New York City, for plaintiffs- 
appellants-respondents. 

John W. Davis, William C. Cannon, and David E. Hudson, all of New York 
City, for defendant-respondent-appellant. 

Joseph M. Proskauer, Philip A. Carroll, J. Alvin Van Bergh, and Frank A. F. 
Severance, all of New York City, for National City Bank of New York, amicus 
curiae. 


Crane, Judge. 


On November 16, 1933, the United States extended formal recognition to the 
Soviet Republic. The first question which arises in this case is as to the effect 
this recognition gives to the laws of the Soviet Republic passed in 1918 and 1919; 
the second question relates to the valuation of the ruble after 1924, to be paid un- 
der contracts made prior to 1918. 


The Equitable Life Assurance Society of the United States had a concession 
or was licensed to do business in Russia under laws of the Imperial government. 
In 1890, the Russian Government enacted the laws of August 10, 1890, known as 
the policy rules (Pravila), stating the regulations which were to govern the con- 
duct of the Equitable’s business in Russia. These were inserted in each policy 
issued by the defendant and became a part of each insurance contract. The de- 
fendant was obliged to keep on deposit with the government or the state bank 
sufficient assets to more than meet the liabilities incurred by the policies issued. 
The defendant at all times not only kept the required cash deposit, but also bonds, 
more than equal to the reserve premiums upon all policies issued in Russia. 

Paragraph 1, clause 7, of the policy rules provides “that all disputes which may 
arise in connection with the assurance operations carried on by the Society in 
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Russia shall be settled according to Russian laws and in Russian courts of justice.” 
This was plaintiffs’ Special Exhibit A, an interpretation of the original. The de- 
fendant’s interpretation, defendant’s General Exhibit 14, reads: “That the litiga- 
tion of claims which might arise with the Society in connection with the business 
pertaining to its operations in Russia be pursued on the strength of our existing 
laws and in Russian court institutions.” These varying interpretations mean the 
same thing, as the referee who decided this case said: “All disputes which may 
arise in connection with the insurance operations * * * shall be settled according to 
the Russian laws and in Russian courts of justice.’ Another provision, made 
part of the contract of insurance, was that this right to do business in Russia 
might at any time be canceled, in the discretion of the government, without expla- 
nation. If permission be withdrawn and the defendant expelled from Russia, the 
society “must immediately liquidate its business in Russia and settle its accounts 
with the assured in the manner that shall be indicated to it by the Russian gov- 
ernment.” 


All the policies upon which these twenty-six test actions have been brought 
were made in Russia by Russian citizens, to be performed there, and the obligation 
of the contract depended not only upon its specific terms but also upon the 
Russian law. The referee said: “The result of these various provisions is that 
these policies were made in Russia and were to be performed there. All payments 
to the defendant were to be made in Russian currency. What the insured or his 
beneficiary was to receive was the sum promised in Russian rubles. Primarily they 
were to be paid from funds accumulated in St. Petersburg for that purpose. Only 
if such funds proved insufficient or if for some reason payment could not or was 
not there made might recourse be had to the general assets of the Society, by 
which the Russian obligations of the defendant were guaranteed.” 


This last statement of the referee had reference to another provision of the 
rules or Pravila made part of the contract of insurance. It reads: “That the ex- 
act fulfillment of the obligations entered into by the Society regarding the Russian 
assured shall be guaranteed, besides its sums and security found in Russia, by all 
the property belonging to the Society.” 

[1] Let us pause here to consider this paragraph. It is the obligation of the 
society in Russia which is guaranteed. When the obligation has once been estab- 
lished, the society pledges its funds to meet the obligation. Its funds or property 
may be anywhere. The obligation, however, only arises under Russian law. Until 
the Russian law, not New York law, determines that there be an obligation, the 
Equitable is not liable. By the undisputed terms of the insurance policy, these ob- 
ligations, or any disputes about them, are to be determined by the Russian law; 
the guaranty of all the property of the Equitable only applies to an obligation 
which is or becomes such under that law. The plaintiffs have read these contracts 
as if the defendant had said: “If for any reason we cannot carry on this insur- 
ance business in Russia we will take over the policies and carry them on from New 
York. If the Russian law will not give you relief we will guarantee you a con- 
tinuance of the policy and of our obligations under it in spite of Russian law; no 
matter how the government of Russia by its legitimate laws may affect the insur- 
ance contract or policies, we will carry out the obligation as though it were an 
obligation to be performed according to New York law.” There is no such con- 
tract. Russians in Russia made a contract as to which “all disputes * * * shall be 
settled according to the Russian laws.” If the imperial government had continued, 
had not been destroyed by revolution, there can be no doubt that the decrees of 
such government affecting these insurance policies or requiring the Equitable to 
liquidate in the manner indicated by the government would have been within the 
very terms of these policies of insurance. The question here presented is whether 
a a result follows when the imperial government has been succeeded by a 
republic. 


The specific finding of the referee is: “The application for the policy herein 
was made in Russia. The policy herein was issued under, and subject to the law 
of 1871, Concession and Policy Rules.” These Rules, so far as material, are given 
above. The referee also found as a fact that not only was the contract of insur- 
ance made in Russia, but all premiums were to be paid in rubles in Russia at the 
St. Petersburg office of the defendant. The contract provided: “The policy shall 
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take effect when (after the actual payment of the first premium) it has been 
countersigned by the General Manager for Russia.” 

[2] The law of the place of performance generally governs the contract and 
its discharge. Restatement, Conflict of Laws § 385; Zimmermann v. Sutherland, 
274 U. S. 253, 47 S. Ct. 625, 71 L. Ed. 1034; 2 Wharton on Conflict of Laws (3d 
Ed. 1905) § 467b; 1 Joyce on Insurance (2d Ed. 1917) § 225. But we are not left 
to the general rule, whether it be the place of performance or some other place, 
because the parties have stipulated that the Russian law shall govern. The policy 
rules further provided that, if the assured failed to pay a premium on due date 
or within two months thereafter, the policy would lapse and become null and void 
and the insurance would terminate unless the defendant permitted the policy to be 
reinstated after the performance by the insured of certain conditions precedent, ex- 
cept that an assured, who had paid not less than three full annual premiums, was 
entitled to the surrender value of the policy, if applied for within one year after 
date of lapse, or to a paid-up policy for a reduced amount, if applied for within 
six months after date of lapse. All these applications were to be made to the de- 
fendant’s general manager for Russia. While it is true that the referee made a 
finding that these contracts were to be primarily performed in Russia, we under- 
stand this to mean that the defendant may pay its assured wherever the assured 
might be found. But this does not mean that its obligations are to be determined 
by the law of the country where the insured may be able to obtain jurisdiction 
over the defendant. Wherever sued, that obligation is to be determined by Russian 
law, for such is the contract, and no court of this state has power to make a new 
contract for the parties. Not the Russian law, but the contract made between the 
assured and the Equitable in Russia is the basis for alk these actions, and into that 
contract we must read that all disputes regarding the obligations of the contract 
are to be determined by the Russian law. The law of the situs of tangible prop- 
erty may or may not determine the right to its possession and ownership. The 
right to a sum of money due upon contract is to be determined by the terms of 
that contract the world over. “The obligation is not enlarged by the fact that the 
creditor happens to be able to catch his debtor here.” Deutsche Bank Filiale Nurn- 
berg v. Humphrey, 272 U. S. 517, 519, 47 S. Ct. 166, 71 L. Ed. 383. 

Certain events have become history: The great war began in August of 1914; 
by March of 1917 the imperial government of Russia was overthrown, followed by 
the Kerensky government, which was recognized by us; in turn, the Soviet gov- 
ernment became the ruling power in Russia on November 7, 1917, and has been the 
government of that country, recognized at different dates by the various powers in 
Europe, and on November 16, 1933, recognized by the United States. (American 
Journal of International Law, vol. 28, pp. 90, 96.) 

Being a de facto government in Russia and, as to that country, de jure also, 
it passed an act or decree on December 1, 1918, declaring all kinds of insurance a 
state monopoly. This is known and characterized as the monopolization decree. All 
private insurance companies were to be subject to liquidation and became state 
property. This to some extent came within the terms of the rules and regulations 
of the Pravila, as contained in the contract of insurance. The termination of the 
right to do business in Russia always hung over the head of every policyholder as 
well as the defendant. Liquidation could be required under the imperial govern- 
ment, which must be carried out according to its terms and conditions. Such was 
the contract. By the decree of November 18, 1919, life insurance in its then forms 
was abolished and all contracts annulled and canceled. 


The referee made these findings, which state the situation exactly: 

“The Soviet government is an organization with a written constitution, perform- 
ng the functions of a government through executive, legislative and judicial 
branches thereof. 

“The Soviet government has since November, 1917, existed in Russia, clothed 
with power to enforce its authority within its own territory, obeyed by the people 
over whom it rules, capable of performing the duties and fulfilling the obligations 
of an independent power, and able to enforce its claims by military force. 

“On or about December 1, 1918, the Soviet government enacted and promul- 
gated a decree declaring that the business of insurance within Russia should there- 
after be an exclusive monopoly of the State, and that every private insurance com- 
pany then doing an insurance business in Russia, which included the defendant, 
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should be subject to a complete liquidation. In said decree it was further provided 
that the conduct of the insurance business thus assumed and taken over by the 
Soviet government was to be entrusted to a government committee consisting of 
representatives of named departments of the Soviet government. 

Under Russian law, the Soviet government by its decrees and action pursuant 
thereto assumed all obligations of the defendant arising under its Russian policies 
of insurance, including the policy in suit. 

“On or about November 18, 1919, the Soviet government enacted and promul- 
gated a decree in which it was provided that life insurance in all its forms was 
cancelled, and that all contracts entered into with insuranee companies and sayings 
banks for the sake of life insurance, including the policy in suit, were cancelled 
and annulled. 

“It was also provided in the decree of November 18, 1919, that a system of 
social protection should be established under the People’s Commissariat of Labor 
and Social Insurance of said government.” 

In Russia, where all these insured were, with one or two exceptions, these de- 
crees were laws to be obeyed. They were the laws of their government. As to 
them, the Soviet Republic was no body of bandits, confiscating property, but an 
existing government, carrying out new theories of insurance. If the Russian peo 
ple, under their Soviet form of government, determined to abolish all private in- 
surance for their citizens and establish a system of social protection by the state, 
that was their affair, not ours, and however objectionable we may consider the 
monopolization of all business, including insurance and banking, and the conduct of 
it thereafter by the government, we at least must admit that other peoples can try 
the experiment if they desire. 

[3] The question now for us to determine is, What effect these laws and de- 
crees of an established government, binding upon the citizens of Russia in Russia, 
have upon this defendant’s contracts, made in Russia with Russian citizens, to be 
determined and interpreted and given effect, if any, according to Russian law? Of 
course, we start with the premise that the United States has now recognized the 
Soviet Republic, and that the government of Russia is in all respects to be treated 
as any other power in Europe. At the time the referee heard and decided this 
case, the Soviet Republic had not been recognized by the United States. His con- 
clusions of law and findings of fact were governed by our decisions existing at 
that time. We, however, must now give full force and effect to the action of our 
government. Ricaud v. American Metal Co., 246 U. S. 304, 38 S. Ct. 312, 62 L. 
Kd. 733; Aksionairnoye Obschestvo A. M. Luther vy. James Sagor & Co., [1921] 
3:5 3B: 582. 

[4] Let us reflect upon what would be the rulings of our courts were this 
same situation to arise in any other European country, where no open and violent 
revolution had taken place. Suppose one of the recognized nations of Europe should 
suddenly determine to nationalize its insurance companies, take the assets, cancel 
the policies, relieve the companies and the assured from all obligations, and estab- 
lish a system of state insurance for all its citizens. Such action, I take it, would 
be binding upon our insurance companies doing business there as to policies there 
issued to citizens of that country, to be enforced according to the law of the 
land. Russian Volunteer Fleet v. United States, 282 U. S. 481, 492, 51 S. Ct. 229, 
75 1. Ed. 473; Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N. 
Y. 372, 375, 138 N. E. 24; In re Russian Bank for Foreign Trade, [1933] 1 Ch. 
Div. 745, 766. Could the people of that nation come to this country, maintain 
actions on the policies, and recover upon the plea that the laws of their nation 
were not binding upon them and could not affect their contracts? Soviet Russia, as 
to all the insurance policies here in question, stands in the same position as if the 
government of Russia had never been interrupted by revolution; its decrees have 
the same force and effect as if they had been issued by the imperial governmeni. 
It is difficult at times to turn the mind from actual facts to legal concepts, and vice 
versa. Here we must join the two. This is the result of recognition under the 
law of nations. Of course, we refer to redress in courts of law and not action by 
diplomacy or through the state department, with which we have nothing to do. 

The. doctrine is simple and has been stated as follows: “When a government, 
said the United States Supreme Court (Oetjen v. Central Leather Co., 246 U. S. 
297, 302, 303, 38 S. Ct. 309, 311, 62 L. Ed. 726), “which originates in revolution or 
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revolt is recognized by the political department of our government as the de jure 
government of the country in which it is established, such recognition is retro- 
active in effect and validates all the actions and conduct of the government so 
recognized from the commencement of its existence. * * * ‘Every sovereign 
State is bound to respect the independence of every other sovereign State, and the 
courts of one country will not sit in judgment on the act of the government of 
another done within its own territory. Redress of grievances by reason of such 
acts must be obtained through the means open to be availed of by sovereign powers 
as between themselves.’” See, also, Ricaud v. American Metal Co., 246 U. S. 304, 
38 S. Ct. 312, 62 L. Ed. 733, which said that this rule applied even to property of 
an American citizen not residing in a foreign country. To the same effect, Under- 
hill v. Hernandez, 168 U. S. 250, 18 S. Ct. 83, 42 L. Ed. 456. 

We have recently applied this law in Salimoff & Co. v. Standard Oil Co. of 
New York, 262 N. Y. 220, 186 N. E. 679, 89 A. L. R. 345. To the same effect 1s 
\ksionairnoye Obschestvo A. M. Luther v. James Sagor & Co., L. R. [1921] 3 
kK. B. 532, 543, wherein it was said: “The Government of this country having 
* * * recognized the Soviet Government as the Government really in possession 
of the powers of sovereignty in Russia, the acts of that Government must be 
treated by the Courts of this country with all the respect due to the acts of a 
duly recognized foreign sovereign state. * * * It must be quite immaterial for 
present purposes that the same views are not entertained by the Government of 
this country, aré repudiated by the vast majority of its citizens, and are not 
recognized by our laws.” 

\ case exactly in point is Perry v. Equitable Life Assur. Society, decided in 
the King’s Bench Division in April, 1929, and reported in the Times Law Reports, 
vol. 45, p. 468. See, also, Lazard Bros. & Co. v. Midland Bank, Ltd., L. R. [App. 
Cas. 1933] 289; In re Russian Bank for Foreign Trade, [1933] 1 Ch. Div. 745, 
706, 767: White, Child & Beney, Ltd. v. Eagle, Star & British Dominions Ins. 
Co, Law Times Rep. (N. §S.) 127, p. 571. See “Recognition Cases” by Prof. 
Dickinson in American Journal of International Law [1931], vol. 25, p. 214. 

The plaintiffs have relied upon Buerger v. New York Life Ins. Co., 43 Times 
Law Rep. 601, decided May 23, 1927, by the Court of Appeal, which held that 
these Russian decrees did not invalidate insurance policies taken out with foreign 
insurance companies. The two judges concurring in this decision emphatically 
placed their ruling upon the fact that the evidence for the plaintiffs was uncontra- 
dicted, while Lord Justice Scrutton wrote a well-reasoned dissent. This case was 
not followed by Mr. Justice Branson in the Perry Case, supra, although he 
referred to it. He said: “The Court of Appeal by a majority reversed his [Mr. 
Justice Greer] decision on this point, holding that the learned judge was not 
entitled to disregard the uncontradicted evidence of the only expert on Russian 
law who had been called before him.” 

[5] The opinion of the People’s Commissariat of Justice, interpreting the 
existing laws on the request of the central and local authorities to the effect that 
the decrees of November 18, 1919, had no application to contracts of life assur- 
ance, made by Russian subjects with companies having assets in the United States, 
means, as we understand it, that the Soveits were legislating for Russians in 
Russia as to matters over which they had jurisdiction. Naturally their acts could 
not affect contracts made in New York nor contracts to be performed here accord- 
ing to New York law. The decrees speak for themselves and were in evidence 
fore the referee. They canceled all insurance policies made in Russia, to be 
aid there; insurance in Russia was dead; these policies could not be enforced 
there, for such was the law. All questions or disputes about the policies were to 
» settled by Russian law. The referee felt that he should exercise his own judg- 
ment in construing the decrees of 1918 and 1919, the monopolization decree and 
the cancellation decrees, and in this he acted according to authority. In Petro- 
gradsky Mejdunarodny Kommerchesky Bank vy. National City Bank, 253 N. Y. 
23, 34, 170 N. E. 479, 483, we said: “True, of course, it is that there is no judicial 
notice of the law of foreign lands. This does not mean, however, that the mere 
opinion of a witness will control the judgment of a judge except to the extent 
that it is a reasonable inference from statute or from precedent or from the 
implications of a legal concept, such as contract or testament or juristic personal- 
ity.” See, also, Civil Practice Act, § 391. Judge Andrews, the referee, said: 
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“Whatever witnesses called as experts may say, I must interpret the result of these 
decrees.” 

It might be noted in passing that Lord Justice Bankes, who wrote the prevail- 
ing opinion in Buerger v. New York Life Ins. Co., supra, later in White, Child 
& Beney, Ltd. v. Eagle, Star & British Dominions Ins. Co., Law Times Rep. 
(N. S.) 127, p. 571, reviews Aksionairnoye Obschestvo A. M. Luther v. James 
Sagor & Co., supra, and finds it still the law. 

The plaintiffs seek to make a distinction between the seizure of tangible prop- 
erty (Salimoff and Sagor Cases) and the disposition and canceling of rights to 
intangible property. We can see no distinction in this instance. The right to col- 
lect money by a Russian citizen on a contract to be interpreted according to Rus- 
sian laws is no different in this respect than the right to tangible property in 
Russia or the possession thereof. Both rights are dependent upon the law of 
Russia. Referring to unclaimed deposits due by a California bank, the United 
States Supreme Court, in Security Sav. Bank v. State of California, 263 U. S. 
282, 285, 44 S. Ct. 108, 110, 68 L. Ed. 301, 31 A. L. R. 391, said: “Thus the deposits 
are clearly intangible property within the State. Over this intangible property the 
State has the same dominion that it has over tangible property.” 

[6] The plaintiffs, respondents, have referred to certain of our cases as 
indicating that the recognition of the Soviet Republic by this country gives no 
validity to previous decrees. All of these, with one exception, had to do with con- 
tracts made out of Russia, most of them with contracts made in New York, to 
be governed by New York law. The language of any opinion must be confined to 
the facts before the court. No opinion is an authority beyond the point actually 
decided, and no judge can write freely if every sentence is to be taken as a rule 
of law separate from its association, Thus, in Frenkel & Co. v. L’Urbaine Fire 
Ins. Co. of Paris, France, 251 N. Y. 243, 167 N. E. 430, 65 A. L. R. 1490, it was 
held that the law of France confiscating the property of Germans could not affect 
a contract held by our citziens to be performed here. James & Co. v. Second 
Russian Ins. Co., 239 N. Y. 248, 146 N. E. 369, 37 A. L. R. 720, also related to 
a contract made out of Russia; and as to the effect of the trade agreement made 
between Great Britain and Russia, we since have had the Lazard Case, supra. 

Sokoloff v. National City Bank of New York, 239 N. Y. 158, 145 N. E. 917, 
37 A. L. R. 712, related to a deposit made in the National City Bank in the city 
of New York, governed solely by New York law. Vladikavkazsky R. Co. v. New 
York Trust Co., 263 N. Y. 369, 189 N. E. 456, 91 A. L. R. 1426, applied peculiarly 
to a New York contract, a deposit in a New York bank, which the depositor 
sought to get back. The bank sought to set up title in the third party. 

Much reliance is placed upon Sliosberg v. New York Life Ins. Co., 244 N. Y. 
482, 155 N. E. 749. This case declared section 169-a of the Civil Practice Act 
unconstitutional as depriving parties entitled to sue here on certain insurance 
policies of a remedy for an indefinite period of time. This is all the case did 
decide. All other points discussed were merely incidental. To the suggestion that 
the Constitution did not apply to foreign contracts, Judge Kellogg took the point 
of view that the policy in suit was a New York contract. That this was unneces- 
sary, see Cook v. Moffat, 5 How. (46 U. S.) 295, 12 L. Ed. 159; Western Nat. 
3ank v. Reckless (C. C.) 96 F. 70, particularly pages 77 and 78; Lamb v. Powder 
River Live Stock Co. (C. C. A.) 132 F. 434, 439, 67 L. R. A. 558. 

Section 169-a applied to contracts made by citizens in New York as well as 
to those made by Russians in Russia. 

An action to enforce a contract of insurance, even if made in Russia, could 
be maintained in the New York courts. The Russian law, however, might be 
applicable to its enforcement. Judge Kellogg recognized this, for he says: “The 
policy sued upon was issued in Russia; it was made subject to Russian laws”: 
and he concluded with this marked reservation and explanation: “We do not mean 
to say that this defendant has presently no defense to this action. That question 
is not now involved. For, the defendant is not now urging that the Soviet decrees 
canceling all Russian insurance policies are binding upon this plaintiff, a Russian 
citizen resident in Russia when the decrees were passed. On the cortrary, it 15 
urging that the stay law will result in supplying a defense not now possessed. 
Pages 492, 498, of 244 N. Y., 155 N. E. 749, 755. 

As the question decided in this Sliosberg Case related solely to the constitu- 
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tionality of section 169-a of the Civil Practice Act, and came up on a motion for 
qa stay, the points now up for review were not so thoroughly discussed or pre- 
sented as they have been in these cases, after extended evidence taken before a 
referee. Under these circumstances, we do not feel justified in taking the Sliosberg 
Case as the final word upon these Russian policies. 

[7] Recognition does not compel our courts to give effect to foreign laws if 
they are contrary to our public policy. Some writers have suggested that non- 
recognition was an insufficient reason for the refusal of our courts to enforce the 
laws of another country; rather, it should have been that those laws were contrary 
to our public policy. (“The Unrecognized Government in American Courts,” by 
Professor Borchard, 26 American Journal of International Law [1932] 261, 268: 
“ludicial Aspects of Foreign Relations,” Louis L. Jaffe; “Comparative and Inter- 
national Aspects of American Gold Clause Abrogation,” by Arthur Nussbatim, vol. 
XLIV, Yale Law Journal, p. 53 [November, 1934].) 

However, it cannot be against the public policy of this state to hold nationals 
to the contracts which they have made in their own country to be performed 
there according to the laws of that country. When they have specifically stipulated 
that the laws of their native land shall govern their acts, we give effect to those 
laws after recognition by this country the same as we would give effect to the 
laws of any nation which had not developed out of revolution. 

[8] Our conclusion, therefore, is that, since recognition, the Soviet decrees 
became the laws of Russia, governing the policies here in question, and that obliga- 
tions thereunder were at an end. 

[9] Assuming, however, that these contracts of insurance were not terminated 
by these Soviet decrees, and that the plaintiffs may recover the premiums paid 
prior to 1918, upon the theory of repudiation by the company in 1920, we also 
find that the plaintiffs cannot maintain this action, for the reason that the rubles 
in which payment is to be made are valueless. The courts below have treated 
these insurance policies, issued in Russia prior to 1918, as continuing contracts, at 
least for the paid-up amount to which a holder might be entitled after three years’ 
premiums had been paid. As the company wrote off from its books its assets and 
liabilities in Russia in 1920, the referee considered this a repudiation of these 
contracts entitling the plaintiffs to rescind at any time within six years after they 
learned of the fact. The Appellate Division has held that in the cases where the 
policies became due upon proof of death or survivorship the assured could sue 
for the amount any time they desired to do so; that there was no limitation upon 
the time within which they might present this proof. Nineteen of these cases are 
based on rescission, in which the plaintiffs desire to get back the money paid in 
premiums. The actions were commenced’ between 1925 and 1930, and the courts 
below have allowed the valuation of the ruble as of the time when the actions were 
commenced. The chervonetz currency of 1924 has been taken as the standard of 
exchange. This we consider error. 

We again turn to the findings of the referee as a correct statement of the 
currency situation in Russia between 1918 and 1925. All life assurance operations 
were to be effected in “Russian credit value,” which the referee found to mean 
“legal tender paper currency, Russian rubles, and not gold or silver.” 

“In 1889, when the defendant began to operate in Russia the only legal tender 
paper currency in circulation in Russia were State Credit Notes.” 

“By decree of July 24, 1914, the exchange of State Credit Notes for gold 
coins was suspended. 

“In 1917, the Provisional Government of Russia issued State Credit Notes in 
demoninations of 1,000 and 250 rubles, which became known as ‘Duma’ rubles.” 


_ In 1917 came the “Kerensky” ruble, which circulated equally as legal tender 
with the old imperial rubles, or state credit notes, and the “Duma” rubles. In 1917, 


When the Soveit government came into power, it continued all these legal tender 
Issues 


Then follow the referee’s findings, which state the facts as succinctly as pos- 


sible : 


_ ‘By decree of May 15, 1919, the Soviet government authorized an unlimited 
issue by the People’s Bank of Credit Notes of 1918 pattern and decreed that all 
other legal tender currency then in circulation which included the old State Credit 
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Note, should continue to circulate equally and should be accepted by all institutions 
and persons on a par with Credit Notes of the newly created Soviet pattern 

“By decrees of the Soviet government dated June 28, 1922, and September 8. 
1922, the issuance of all pre-1922 currencies was discontinued as of July 1, 1922: 
until October 1, 1922, they were exchangeable into 1922-pattern rubles at the rate 
of 10,000 old rubles equal to 1 ruble of the 1922-pattern. 

“By decree of October 24, 1922, the Soviet government issued the 1923-pattern: 
and it was provided that 1 ruble of the 1923-pattern should be equal to 100 rubles 
of the 1922-pattern (or 1,000,000 rubles of State Credit Notes of the pre-1922 
patterns). 

“The Romanoff (Imperial) Duma and Kerensky rubles remained full legal 
tender in Russia under the Soviet government until October 1, 1922. 

“By decree of August 22, 1923, the Soviet government ordered that the 1922- 
pattern rubles should cease to be legal tender as of October 1, 1923, and that they 
should be exchangeable into rubles of the 1923-pattern at the rate of 10) rubles 
of the 1922-pattern equal to 1 ruble of the 1923-pattern. 

“By decree of the Soviet government dated February 5, 1924, there was estab- 
lished a new Soviet pattern called ‘Treasury Notes in Rubles in Gold,” known 
as the “State Treasury Notes of 1924.” 

“By decree of the Soviet government dated March 7, 1924, money tokens of 
1923-pattern were withdrawn from circulation by way of redemption into the new 
State Treasury Notes of 1924, at the rate of 50,000 rubles of the 1923-pattern equal 
to 1 ruble State Treasury Note of 1924. 

“By the decree of November 3, 1921, and by a degree of April 6, 1922, it was 
expressly provided that all contracts and obligations stipulated or established in 
legal tender currency rubles of pre-1922 patterns could be discharged by payment 
of one ruble in the new currency rubles of the 1922 pattern for each 10,000 rubles 
of the obligation. 

“By decrees of June 28, 1922, and September 8, 1922, all currency rubles of 
the pre-1922 patterns, namely State Credit Notes, Duma Notes, and Kerensky, 
as well as all the Soviet patterns were withdrawn from circulation by way of 
their redemption in currency rubles of the new 1922 pattern at the rate of 10,000 
currency rubles of the pre-1922 patterns for one currency ruble of the 1922 pat- 
tern, and ceased to be legal tender on October 1, 1922. 

“By a decree of February 14, 1924, it was provided that issuance of paper 
money of all the previous patterns was forthwith to be discontinued. 

“By a decree of March 7, 1924, it was provided for the withdrawal from 
circulation of the currency rubles of 1923 pattern by way of their redemption into 
State Treasury Notes at the rate of one ‘ruble in gold’ in State Treasury Notes 
for 50,000 rubles in currency rubles of the 1923 pattern, and the currency rubles 
of the 1923 pattern ceased to be legal tender on May 10, 1924. 

“By the decree of February 5, 1924, it was expressly provided that all contracts 
and obligations stipulated or established in currency rubles of the then existing 
patterns could be discharged, at the time of their maturity, by payment of the 
new State Treasury Notes of 1924, expressed in ‘rubles in gold,’ and namely at 
the officially quoted rate of exchange of the ‘gold ruble’ in terms of currency 
rubles of the 1923 pattern. 

“By a decree of March 7, 1924, the rate of currency rublés of the 1923 pat- 
tern in terms of ‘rubles in gold’ in State Treasury Notes of 1924 was definitely 
fixed at 50,000 currency rubles of 1923 pattern equal to one ‘ruble in gold’ in 
State Treasury Notes of 1924. 

“By virtue of the decrees of February 5, 1924 and March 7, 1924, all contracts 
and obligations expressed in currency rubles of 1923 pattern could be discharged, 
at the time of their maturity, by payment of the new State Treasury Notes of 
1924 expressed in ‘rubles of gold’ at the fixed rate of one ‘ruble in gold’ in State 
Treasury Notes for 50,000 rubles of the obligation. 

“By a decree of July 25, 1922, and by another de of October 11, 1922, 
the new Soviet State Bank was authorized to issue bank notes expressed im 
‘chervontzi,’ representing the gold contents of the former Imperial Russian 10- 
ruble coins. 

“Under Soviet law contracts and obligations expressed in legal tender cur- 
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rency rubles of the pre-1922 pattern, or of the 1922 pattern, or of the 1923 pat- 
tern, were not deemed to be expressed in chervonetz bank notes. 

“Under Soviet law the ratio of legal equivalence between State Treasury Notes 
of 1924 and the currencies which were legal tender and in circulation in Russia 
prior to March 7, 1924, is as follows: 

“One ruble in State Treasury Notes of 1924 or subsequent issues is legally 
equivalent to 50,000 rubles of the 1923 pattern. 

“One ruble in State Treasury Notes of the 1924 or subsequent issues is legally 
equivalent to 5,000,000 rubles of the 1922 pattern. 

“One ruble in State Treasury Notes of the 1924 or subsequent issues is legally 
equivalent to 50,000,000,000 of all the pre-1922 patterns. 

“Under Soviet law, all obligations expressed in legal tender currency rubles 
of pre-1922 patterns, maturing between November 3, 1921 and October 1, 1923, 
could be discharged at the time of their maturity in rubles of the 1922-pattern, at 
the rate of one currency ruble of 1922-pattern for each 10,000 rubles of the obliga- 
tion or any part thereof. 

“Under Soviet law, all obligations expressed in legal tender currency rubles 
f pre-1922 patterns, maturing between October 24, 1922 and May 10, 1924, could 
be discharged at the time of their maturity in rubles of the 1923 pattern at the 
rate of one currency ruble of the 1923 pattern for 1,000,000 rubles of the obligation 
r any part thereof.” 

The referee refused to find the following request: “Under Soviet law, all 
obligations expressed in legal tender currency rubles of pre-1922 patterns, maturing 
fter March 7, 1924, could be discharged at the time of their maturity in State 
Treasury Notes, at the rate of one ‘ruble’ in State Treasury Notes for 50 billion 
rubles of the obligation or any part thereof.” 

The refusal to find this request does not mean that there was no ratio estab- 
lished for paying pre-existing obligations in the new treasury notes of 1924. In 
fact, the referee has failed to find that there is any Soviet law establishing that 
pre-existing obligations payable in state credit notes, such as the obligations of 
these insurance policies, were to be paid ruble for ruble in the 1924 gold treasury 
note. The plaintiffs’ proposed general finding of fact LX VII that, since June, 1924, 
the Soviet State Bank has freely exchanged state credit notes and chervonetz bank 
notes one for the other, does not refer to pre-existing state credit notes, but to 
he 1924 issue of state treasury notes. (See plaintiffs’ reference in their supple- 
mental brief, p. 125, where the statement is made that there are state treasury 
notes and chervonetz notes which are exchangeable one for the other, referring 

this finding of the referee.) (See “Judicial Aspect of Foreign Relations,” by 
ous L. Jaffe, p. 192.) 

The referee also found “that chervonetz bank notes are legal tender in Russia 
ir the payment of all private debts,” but he fails to find at what ratio, if any, 
pre-existing obligations are payable in the chervonetz, or that they are payable 
‘ruble for ruble.” Since June 1, 1924, the only paper currency in circulation in 
Kussia has been the state treasury notes and the chervonetz bank notes. 

To summarize this currency situation according to these findings, we find that 
t the outbreak of the war in 1914, the Russian ruble was worth in exchange 
about 51 cents of our money. The circulating medium was paper notes, called 
“state credit notes.” These were legal tender and, without doubt, as the referee 
found, were the money of the country at the time the policies were issued. After 
the war began, the value of this money steadily declined. Some form of money 
there had to be to carry on the ordinary transactions of life, and the money of 
Xussia fluctuated in its purchasing or exchange value each year and according to 
events. To meet these changing values, additional issues were created, more paper 
money was printed until, by 1922, it had become virtually worthless. 

Events, not legislation, very largely control the inherent value of money. This 
Process of decline was not peculiar to Russia. All countries suffered from it, by 
reason of the war and what happened thereafter. Germany with its mark, France 
with its franc, England with its pound, and the United States with its dollar have 
ll been affected by a shift in currency values. Money does not keep at a uniform 
fate of exchange or purchasing power: with the crises which come to all nations 
at some time, debts must follow the ups and downs of the money market. So 
well known is this fact that many obligations have been contracted to be paid in 
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gold of a certain standard, weight, and fineness, and even these contracts, we have 
said, may be subject to the a regulation intrusted to Congress. Norman y. 
Baltimore & O. R. R. Co., 265 N. of, 198 Ne : 720: 

The Soviets, in order to give a their money an exchange value, created the 
chervonetz bank notes, taking the chervonetz as a standard, worth ten rubles. 
Having placed its notes or currency on a supposed gold basis, with a reserve of 
gold to meet them, the ruble became worth 51 cents of our money. On the with- 
drawal of all other paper money, by 1924 the chervonetz bank notes and the state 
treasury notes became the only circulating medium or legal tender. The plaintiffs’ 
claim, sustained by the referee, is, that all previous obligations, even those created 
in 1918 and before, were payable “ruble for ruble” in this new gold currency, 
whereas the day before its creation their obligations were worthless. 

If a policy issued by the defendant had been payable in Russia anywhere from 
1918 to 1924, the amount to have been paid would have amounted to nothing. If 
the plaintiffs had rescinded between these dates, there could have been no recovy- 
ery. Every one, both in Russia as well as in other countries, has suffered by tie 
depreciation of money values and by the wiping out of reserves, savings, and 
capital investments. Yet because these plaintiffs elected to rescind after 1924, they 
are to have their money back with interest as of the ruble value before the war 
commenced. 

Applying the law as stated in Parker v. Hoppe, 257 N. Y. 333, 178 N. E. 350, 
80 A. L. R. 1359, the referee determined that the value of the ruble was to be 
taken as of the date of rescission, or, after 1925, and, as the chervonetz currency 
was the legal tender at that time, he went no further to determine whether prior 
obligations were payable ruble for ruble in this currency in Russia. Even he, how- 
ever, realized the injustice of such a ruling, for he decided that as these plaintiffs 
had paid their premiums in a depreciated currency, they could only recover the 
exchange value of the ruble as of the date when they had paid the premium. 
Surely these parties, by suing here in this state, cannot profit by the shift in juris- 
diction and recover here what they could not get in Russia. 

{10, 11] We fail to discover in these findings of fact, outside of the rulings 
of law, any statement that pre-existing obligations in Russia were to be paid in 
1924 in the chervonetz gold ruble note, ruble for ruble. On the contrary, when we 
find, as above stated, that with every shift in the currency there has been an 
established ratio, according to which pre-existing obligations could be paid in the 
new currency, and that all pre-existing patterns, both of the 1922 and 1923 pat- 
tern, could be redeemed at a certain ratio, there was a clear indication that the 
1924 gold ruble was never considered or made to be on a parity with the ruble o! 
pre-existing obligations or the state credit note. The plaintiffs can only recover 
when they show that by the law of Soviet Russia pre-existing obligations are to 
be paid “ruble for ruble” in the new chervonetz gold note, or, that there is an 
established ratio between such gold standard and the pre-existing ruble of the 
obligation. It is the ruble recovery in Russia—what would they get there—whicli 
is sued for here. When established, it is translated into our money. 

This is the view taken by other courts where this question has arisen, recently 
by the Circuit Court of Appeals for the Second Circuit. Tillman v. Russo Asiatic 
Bank, 51 F.(2d) 1023, 80 A. L. R. 1368, opinion by Judge Augustus N. Hand. So, 
too, Perry v. Equitable Life Assur. Society, 45 Times L. R. 468. I Sedgwick on 
Damages (9th Ed. 1912) §§ 268 and 269 gives the following rule: “Where an 
entirely new standard of value is adopted by the government, the amount to be 
paid is found by giving such a sum in the new currency as shall be declared by 
law equal in value to the amount due in the old currency.” See, also, Succession otf 
Serralles v. Esbri, 200 U. S. 103, 26 S. Ct. 176, 50 L. Ed. 391; Anderson v. 
Equitable Life Assur. Society, 42 Times Law Rep. 302; Heine v. New York Life 
ins. Co, (C, *C.. AL) De (2d) 382. 

The plaintiffs have been somewhat justified in placing oe is reliance upon 
Matter of People, by Beha (In re First Russian Ins. Co.), 255 N. Y. 428, 175 
N. E. 118, which was followed by the referee, and no doubt is ~ basts for his 
conclusion. Like the case of Buerger v. New York Life Ins. Co., supra, there was 
no contradictory testimony to the very meager statements of the law given by the 
Russian lawyer-expert. The proceeding was to determine upon a plan to dispose 
of the surplus moneys in the hands of the superintendent of insurance due foreigi! 
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creditors. All domestic creditors had been paid and a large sum remained to be 
distributed to foreign claimants. How was it to be done? Many plans were sub- 
mitted and this court finally had to adopt its own measures. A foreign policy- 
holder named Bermant had been excluded by the courts below as not coming 
within the class of foreign creditors to be paid and his appeal turned primarily 
upon this question. On the hearings before the referee a witness had given an 
outline of the currency values in Russia, including the chervonetz bank notes, as 
the only existing legal tender money. The point was not contested and no further 
evidence given or offered. In fact, the claimant did not refer to the matter in his 
principal brief, but in a supplemental brief. The referee made no findings of fact 
on the currency question. That the determination of this court was to be confined 
to the record before it, Chief Judge Cardozo gave fair warning. He said: “The 
decision must be understood to be confined to the record now before us. We do 
not attempt to say to what extent a different record, exhibiting in a different light 
the history of the ruble, would exact a different conclusion. In particular we 
reserve the question whether the insurer would be liable on the basis of the gold 
coinage if in truth it had an option to discharge the debt in gold or by the same 
number of rubles in depreciated paper.” Page 432 of 255 N. Y., 175 N. E. 118, 119. 

The Russian money question has now been fully presented to the court, all the 
decrees, some of which were not in the First Russian Case, are in evidence, and 
the referee has made exhaustive findings of fact. We feel, as did the judges in 
the Tillman Case, supra, who had our decision before them, that the intimation of 
our Chief Judge should be followed, and the First Russian Case not considered 
as a binding authority in face of a more thorough and, in many respects, different 
record 

For the reasons here expressed, we are of the opinion that, even taking the 
plaintiffs’ view of these cases, they cannot recover. The ruble which they could 
recover is valueless; they at least have not proved its value in the present Russian 
currency. 


In seven of these cases the referee found for the defendant and dismissed the 


claims for various reasons. We need not itemize these claims. Sufficient to say 
that we agree with the referee in his findings. As there could be no recovery in 
any of these cases under our decision, we need not enter into a discussion of the 
individual facts. 


The judgments of the lower courts should, therefore, be reversed, and the 
complaints dismissed, with costs in all courts. 


COPP v. NEW YORK LIFE INS. CO. 
Supreme Court, Special Term, New York County. Nov. 23, 1934. 
° 276 New York Supplement 353. 
INSURANCE. 


Insurer, doing business in New York, held not required to send notice of due 
date of premium payment to nonresident assignee, who therefore could not compel 
reinstatement of life policy after its forfeiture for nonpayment of premium without 
notice (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 353[1].) 

Action by Earl F. Copp against the New York Life Insurance Company. 

Judgment for defendant. 

Leo Levy, of New York City, for plaintiff. 

Louis H. Cooke, of New York City, for defendant. 

Coun, Justice. 

__ Plaintiff brings this action to compel the defendant to reinstate a policy of 
life insurance in the sum of $37,500 upon the life of one Leopold R. Reich. The 
policy was originally assigned by the insured to one Sidney Ash, and thereafter, 
and on May 2, 1932, by the latter to the plaintiff. The policy lapsed for nonpay- 
ment of a quarterly premium of $481.88, due on July 17, 1932. 

It appears that Sidney Ash, the plaintiff’s assignor, had undertaken to pay the 
premium due on that date by check, which was returned unpaid for insufficiency 
ot funds. No further payment was offered during the period of grace. After this 
lapse of the policy, evidence of the insurability of Reich was not forthcoming. 
Concededly the defendant had mailed to the plaintiff a notice of the due date of 
the premium payment, but had erroneously directed the letter containing it to 
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“Earl Kopp,” Waterbury, Conn. The plaintiff, whose correct name is Earl F. 
Copp, and whose correct address, admittedly on file with the defendant, was Por- 
ter Hill, Middlebury, Conn., never received the notice. 

If the transmission of a notice to the plaintiff (the a g assignee, who does not re- 
side in the state of New York) for the payment of a premium in advance of its 
due date is required by statute, the forfeiture of the policy within one year from 
the date of failure to pay such premium would be improper, and plaintiff would be 
entitled to the relief he seeks. Moreover, if the notice is required by the terms 
of the contract of insurance, there can be no lapse unless its provisions have been 
complied with. A careful scrutiny of the language of the insurance contract dis- 
closes no provision which obligates the defendant company to give to the plaintiff, 
an assignee, any notice of a premium payment before its due date. Nor is there 
any obligation by law imposed upon a life insurance corporation doing business in 
this state to send this notice to a nonresident assignee. The statute (Laws 1909, ¢, 

[Consol. Laws, c. 28] as amended by Laws 1918, c. 130, section 92 of the Insur- 
ance Law) requires the mailing of such a premium notice to the insured or the 
assignee of the policy at his last-known post office address in this state, but not 
otherwise. Napier v. Bankers’ Life Insurance Co. 51 Misc. 283, 100 N. Y. 
1072; McCampbell v. New York Life oe Co; Inc; 1¢C.. ‘C.. A) 288: FE, 
at page 470; Metropolitan Life Insurance Co. v. Bradley, 98 Tex. 230, 232-236, 82 
S. W. 1031, 68 L. R. A. 509; Mutual Life Sasanaiaes Co. of New York v. Cohen, 
179 'S. 262, 20'S. Ct, 106,455. Bd: Asi. 

The ‘defendant insurance company was required neither by law nor by the 
terms of the contract of insurance to notify the plaintiff, a resident of the state of 
Connecticut, of the due date of the premium payments. Failure to pay such pre- 
mium has accordingly caused a lapse of the policy subject to reinstatement only as 
provided in the contract. 

Parenthetically, it may be noted that, upon the lapse of this policy, the indebt- 
edness thereon, which was practically equivalent to its entire cash value, rendered 
the policy almost worthless. The small balance in reserve left, after deducting 
the amount of the loan against the policy together with interest, was sufficient only 
to carry the insurance for a period of 92 days from the date of the premium de- 
fault. 

The plaintiff has failed to prove a cause of action, and the defendant is en- 
titled to judgment dismissing the complaint on the merits. Settle findings accord- 
ingly. 

MADIGAN y. METROPOLIT “AN LIFE INS. CO. 
City Court of New York, New York County. Nov. 24, 1934 
: 276 New York Supplement 696. 
INSURANCE. 

Insured, requesting another to write name of insured, who could not write, on 
application for change of beneficiary under employees’ group insurance policy au- 
thorizing employee to change beneficiary by filing written notice and certificate, 
effected change and adopted signature made for him in his presence, though he 
did not make his mark on application. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

\ction by Patrick Madigan against the Metropolitan Life Insurance Com- 
pany. 

Judgment for defendant, dismissing the complaint on the merits. 

\Valter B. Morris, of New York City, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (Leonard M. Gardner, of New 
York City, of counsel), for defendant. 

KELLER, Justice 

The plaintiff sues as beneficiary under a group insurance policy taken out by 
James Madigan, a night watchman who worked for the Southern Pacific Company 
on its docks in New York City. The policy was issued to James Madigan on 
June 2, 1925. The application for insurance is likewise dated June 2, 1925, and 
his brother, Patrick Madigan, is named as beneficiary both in the policy and in the 
application. James Madigan could not write his name, and the application for in 
surance was made out by Louis Barringer, who was timekeeper for the Southern 
Pacific Company, and who had James Madigan put his cross-mark on the applica- 
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tion. To the right of the cross, over which are the words “his mark,” Barringer 
wrote James Madigan’s name. 

The credible testimony establishes that James Madigan came to Barringer on 
or about July 8, 1925, and asked him to make out an application for a change of 
the beneficiary from Patrick Madigan to his nephew, John McMahon, Jr. Bar- 
ringer made out this application, but in writing James Madigan’s name, which he 
testified was done at James Madigan’s request, he did not request Madigan to 
make his mark, or, if he did, Madigan did not put his mark on the application 
ior change of beneficiary as he did on the application for insurance in the first 
instance 

Barringer also signed the application for change of beneficiary as a witness. 
= testimony, which is uncontradicted, is that this application was made out and 
i — with James Madigan’s name and witnessed while James Madigan stood be- 

side him and saw him do it. The application as signed was sent to the Metro- 
polit in Life Insurance Company, which struck out the name of Patrick Madigan 
as heneficiary and inserted the name of John McMahon, Jr. James Madigan died 
on January 7, 1929, and on February 9, 1929, the Metropolitan Life Insurance Com- 
pany seit John McMahon, Jr., $1,500 as the beneficiary under the policy. 

This suit is brought by Patrick Madigan, who claims there was no valid legal 
change of beneficiary. Under the provisions of the group policy, any employee 
may change his beneficiary by filing written notice thereof accompanied by the 
certificate. It further provided that the change took effect by indorsement cover- 
ing the change made by the company on the certificate. 

Though no decisions in this state have been brought to my attention, I am 
satished that James Madigan, in requesting Barringer to write his ( Madigan’s) 
name on the application, did all that was required under the policy to effect a 
change of beneficiary. Couch on Insurance, § 315-E, pp. 875, 876, says: “But a 
requirement that request blanks be signed does not mean that they must be signed 
with the member’s own hand, and he may adopt any form of signature he chooses, 
the question heing one of intent, and a printed or stamped signature, or his sig- 
nature written by another, is sufficient, if he directed such signature or accepts it 
as his own.” The same conclusion was reached in Buckner v. Ridgely Protective 
Ass'n, 131 Wash. 174, 229 P. 313, at pages 315, 316. In that case the court said 
the argument that such methods make it possible to perpetrate frauds on illiterate 
persons should not outweigh other circumstances disclosed. The circumstances 
disclosed in the case at bar are that Barringer’s testimony impressed the court that 
Madigan wanted to change his beneficiary, and, being unable to write he requested 
Barringer to write his name. This, under all the circumstances disclosed by the 
evidence, amounted to an adoption of the signature made for him by Barringer. 

Judgment for defendant dismissing the complaint on the merits. Ten days’ 
stay and thirty days to make a case. 

IN re PIOTROW SKI'S ESTATE. 
Surrogate’s Court, Niagara County. July 12, 1934. 
276 New York Supplement 741. 

INSURANCE. 

Insurer whose agent agreed with insured at time of issuance of industrial life 
policy to make insured’s sister beneficiary made present election by issuing policy 
to pay proceeds to sister. 

(For other cases, see Insurance, Dec. Dig. § 583{2].) 

2. INSURANCE. 

Insured’s sister who agent agreed with insured would be made beneficiary, 
with whom insured lived, to whom he owed money, who held policy, and who 
paid premiums and insured’s funeral expenses, held entitled to proceeds of in- 
a trial life policy as against administratrix who was insured’s estranged wife. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Proceeding for discovery by Mary Piotrowski, as administratrix of the estate 
f John Piotrowski, against Mary K wapisz and another. 

Petition denied. 

Hunt & Carrie, of Niagara Falls, for petitioner. 

Lee & Otis, of Niagara Falls, for respondents Leo and Mary Kwapisz. 
Gop, Surrogate. 
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This is a discovery proceeding brought under section 205 of the Surrogate’s 
Court Act to obtain possession of a certain industrial life insurance policy issued 
by the respondent, Metropolitan Life Insurance Company covering the life of de- 
cedent. 

The respondent Metropolitan Life Insurance Company, through its attorney, 
appears in said proceeding and admits that it issued an industrial policy upon the 
life of decedent in the sum of $800 and that it has not paid the same, but that it 
is ready to pay the money to whomever the court directs. 

The petitioner, Mary Piotrowski, claims the policy and the proceeds thereof, 
as the administratrix and widow of John Piotrowski, the decedent. 

The respondent Mary Kwapisz, sister of the deceased, admits possession of 
the policy and premium book, and claims that she, and not the administratrix is 
entitled to the policy and proceeds thereof. 

[1, 2] The industrial insurance policy contains the usual facility of payment 
clause reading in part as follows: 

“The Metropolitan Life Insurance Company in Consideration of the payment 
* * * doth hereby agree, subject to the conditions below, to pay upon receipt of 
due proof of the death of the Insured and upon surrender of this Policy and evi- 
dence of premium hereunder, the amount stipulated in said Schedule, to the exec- 
utor or administrator of the insured, unless payment be made under the provisions 
of the next succeeding paragraph. 

“The Company may make any payment or grant any non-forfeiture privilege 
provided herein to the Insured, husband or wife, or any relative 
by blood or connection by marriage of the Insured, or to any other person appear- 
ing to said Company to be equitably entitled to the same by reason of having in- 
curred expense on behalf of the Insured, or for his or her burial; and the pro- 
duction of a receipt signed by either of said persons, or of other proof of such 
payment or grant of such privilege to either of them shall be conclusive evidence 
that all claims under this policy have been satisfied.” 

The policy is dated August 1, 1930, about two and one-half years prior to the 
death of the insured. At this time, deceased was living with his sister Mary 
Kwapisz and her nusband, at the city of Niagara Falls, N. Y., and he continued 
making his home with them until his death. For some seven or eight years he had 
lived apart from his wife, the petitioner, who had moved to the city of Buffalo, 
N. Y. The reason for their separation does not appear from the evidence. 

At the time of taking out the policy and before paying the first premium, de- 
cedent instructed the agent of the company to be sure to name his sister, Mary 
Kwapisz, as beneficiary, because he lived with her and stated, “I owe her plenty 
of money and if I die she can collect it.” From the evidence it appears that the 
agent told decedent that his sister would be the beneficiary. 

The agent who sold the insurance testified, “I told him whoever paid the 
premium or held the policy and especially retatives in the blood could collect the 
claim or policy, because he wanted to know to whom that policy belongs and I ex- 
plained it that way.” In answer to the question, “Where did you get the authority 
to say that?” he answered, “At our office and it was a part of our selling business 
to practice that way.” 

The first monthly premium of $2.60 was paid by decedent. The balance of the 
premiums were paid by moneys belonging to Mary Kwapisz; the total amount 
paid upon the policy prior to the death of decedent, amounting to $80.60. 

While the local superintendent denied that he had given the agents specific in- 
structions, he admitted that it was the practice and usage of the company to pay 
the proceeds of a policy to a blood relation who was a policyholder and who paid 
the premiums. 

In addition to the payment of the premiums, Mary Kwapisz also paid the 
funeral expenses and doctor’s services, amounting to $383.77. 


The petitioner’s sole claim to the policy and the proceeds thereof is based 


upon the fact that she was appointed administratrix of decedent’s estate in this 
court. 


Respondent claims that the promise of the agent to the insured constituted 
respondent a third party beneficiary. She claims that the evidence of the ante- 
cedent debt or obligation and promise constitute all the essential elements necessary 
to establish this respondent as a third party beneficiary under the well-known case 
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of Lawrence v. Fox, 20 N. Y. 268; that respondent was the person intended by 
the promisor to the promisee to be the beneficiary under their contract; that there 
was an antecedent debt or obligation running from the promisee to the beneficiary, 
which debt or obligation the promisee was seeking to get discharged by giving to 
the beneficiary the benefit of the promisor’s promise made to the promisee. 

From all the evidence in the case, only one conclusion can be reached with 
reference to the intent of the deceased, and that was to have moneys due under 
this policy paid to the respondent Mary Kwapisz at the time of his death. He had 
not lived with his wife for a number of years, and it is quite certain that he 
would not have taken out a policy that would have inured in any way to her bene- 
fit. He had lived with his sister for some time prior to the issuing of the policy, 
and stated at the time of taking out the policy that he owed her money and wanted 
her named as beneficiary; in other words, he wanted her to receive the proceeds. 
He was assured of this fact by the.agent of the company. Had this assurance 
not been given, no policy would have been taken out, and there would have been 
no litigation in this court with reference to the ownership thereof. 

Respondent also claims that, during the lifetime of deceased, the company 
made a valid present election to pay the proceeds of the policy to the respondent. 

With reference to the authority of agents, In re Shea v. United States Indus- 
trial Insurance Co., 23 App. Div. 53, 55, 48 N. Y. S. 548, 549, holds as follows: “In 
determining the authority of agents the instructions are not necessarily controlling ; 
that is to say, if you instruct your agent to do one thing or to exercise only 
limited authority, and you knowingly habitually suffer him to exercise greater au- 
thority, you are bound by the authority you allow him to exercise, your instruc- 
tion to the contrary notwithstanding.” 

The superintendent in answer to the question, “You have testified quite gen- 
erally that the Company would pay a blood relative who is a policy holder and 
who paid the premiums. Now, didn’t you say that that was the general practice 
and usage of the Company?” stated, “Yes.” 

“As the company, however, made its absolute agreement with the plaintiff 
that she should be the beneficiary, we think such agreement had the force of a 
present election upon the part of the company to exercise the option in this regard 
in favor of the plaintiff. This does not change or vary the terms of the policy; 
it is an agreement in addition thereto and entirely consistent therewith, which may 
rest in parol and be enforced according to its terms. * * * It was no more than 
an agreement upon the part of the company to presently make its election, instead 
of waiting until a loss had occurred. In this view of the case the plaintiff became 
entitled to have the benefits of the. insurance for which she had paid and which 
the defendant had agreed she should receive.” Shea v. U. S. Industrial Insurance 
Co., supra. 

The theory laid down in the above case is followed In re Dickman’s Estate 
142 Misc. 207, 254 N. Y. S. 302; In re Lichtman’s Estate, 148 Misc. 228, 265 N. 
Y. S. 415; also In re Tarasowski v. Prudential Insurance Co. of America, 113 Mise. 
248, 251, 184 N. Y. S. 264, 266. 

In the latter case the court, commenting on Shea v Prudential Insurance Co., 
supra, stated as follows: 

“In the Shea Case the court said that the promise to pay the party procuring 
the policy and paying the premiums ‘had the force of a present election upon part 
of the company to exercise the option in this regard in favor of the plaintiff. This 
does not change or vary the terms of the policy; it is an agreement in addition 
thereto, and entirely consistent therewith, which may rest in parol and be en- 
forced according to its terms.’ 

“We do not understand that this doctrine has been modified or overruled by 
any decision, at least by any decision of the courts of this state.” 

In the cases cited by the petitioner, there was no proof that the insurance com- 
pany had made any promises with reference to the payment of proceeds of the 
policies when the same were taken out. 

One of the cases cited was a decision handed down by this court, to wit, 


Grabowski v. Lotko, 135 Misc. 747, 750, 239 N. Y. S. 582, 584. In that particular 
case I found as follows: 


“In the present case I find no testimony bearing out the claim that a positive 
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agreement was made between the insurance company and the defendant to pay 
the proceeds of the policy to the defendant upon the death of decedent. : 

“There is no question but that she took out the policy, expecting that the 
money would be paid to her, but I find no such positive agreement made.” 

The insurance agent having made a promise to the insured at the time of the 
taking out of the policy that his sister with whom he was then living would be 
the heneficiary, and the policy having been issued and received under that under- 
standing and agreement, the company is bound to recognize and carry the same 
into effect. There was a present election at the time the policy was issued. Other- 
wise, as I have stated above, no policy would have been issued by the company or 
accepted by the insured. Subsequent statements made by the insurance agent to 
the sister, that she would receive the proceeds upon the death of the insured, have 
the effect of corroborating the understanding and agreement had between the in- 
sured and the company at the time of the issuance of the policy. 

I therefore hold that Mary Kwapisz is entitled to the policy and the proceeds 
thereof, and the prayer of the petitioner is denied. Let a decree be entered ac- 
cordingly. 

Supreme Court of North Carolina. Jan. 28, 1935 
178 Southeastern Reporter 81. 
1. INSURANCE 
Law does not favor forfeitures of insurance policies. 
(For other cases, see Insurance, Dec. Dig. § 146|1].) 
2. INSURANCE 

Insured field not entitled to recover premiums paid on life policy covering 
sickness and accident on ground that after insured refused to present policy 
insurer's agents refused to accept further premiums, where policy specified par- 
ticular method of cancellation, which was not pursued, and policy provided that 
insurer’s agents should have right to inspect policy, and inspection clause did not 
impose forfeiture for breach of such provision. 

(For other cases, see Insurance, Dec. Dig. § 198|1].) 

Appeal from Superior Court, Forsyth County; Alley, Judge. 

Action by Rosa Westbrook against the Home Security Life Insurance Com- 
pany. From a judgment of the superior court which, on appeal from the justice 
court, granted a nonsuit, plaintiff appeals. 

\ffirmed. 

On January 21, 1921, the defendant issued to plaintiff a policy of insurance 
specifying that 20 per cent. of the premium was for life insurance and 80 per 
cent. was for sickness or accident insurance. The policy contained the following 
provisions: “This policy and receipt book or card, containing the entries of pre- 
miums paid shall be exhibited on demand to the officers or authorized agent of 
the company at any time or before payment thereunder,” etc. The pertinent por- 
tions of the cancellation clause of the policy are as follows: “Except within the 
contestable period of two years from date of policy, and then only for material 
misrepresentation on the application therefor, the company will have no right to 
cancel the insurance payable at death except for non-payment of premium. How- 
ever, either the company or the insured has the right to cancel or reduce the 
insurance granted herein against disability from sickness or accident, in which 
event that part of the premium payable to such disability insurance would be dis- 
continued or proportionately reduced. Provided, that the company may exercise 
this right only by written notice, either delivered to the insured or mailed to the 
insured’s last address as shown by the records of the company with cash or con~ 
pany’s check for unearned premiums,” etc. 

The plaintiff paid the premiums up to and including September 18, 1933. The 
plaintiff had received certain disability benefits and the defendant made demand 
upon the plaintiff to exhibit the policy in accordance with the terms thereof. The 
plaintiff declined to deliver or exhibit the policy to the agent of defendant. The 
husband of plaintiff, who paid the premiums for her, said: “The general manager 
* * * came to the window and took my book and looked at it and said: ‘I 
won't accept any more premiums until you give me them policies.’ ~ I said I was 
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not going to give them up because I didn’t want them cancelled and I started on 
off. He said he would send the sheriff out there and get them. I said: ‘Send the 
sheriff and if he command them I have to give them over.’ I told them I had come 
to pay the premium and presented the money and book at the office window, and 
they told me they wouldn't accept any more premiums until I gave up those 
policies, and I told them all right, and took the book and started on off. * * ° 
Mr. Todd didn’t say anything about showing him the policies. Said he would not 
accept any more premiums until I gave him those policies. He didn’t tell me at 
that time that all he wanted to do was see the policies and he would give them 
back to me. He told me to give up the policies or he was going to send the sheriff 


lemand them.” 


and ¢ 
The defendant offered evidence tending to show that the local office did not 
arry copies of all policies written through the office for the reason that such 
records would be very voluminous, and that they made demand upon the plaintiff 
exhibit the policy in accordance with the terms thereof for the purpose of 
checking their records, and that they had no intention of trying to deprive the 
plaintiff of the policy. The plaintiff brought a suit before a justice of the peace 
for the sum of $160, presumably for breach of contract and to recover premiums 
paid to the defendant. The defendant jssued a notice to produce the policy at the 
trial, and after judgment had been rendered in favor of the plaintiff, the defend- 
ant notified the plaintiff that it would continue the policy in full force if the 
plaintiff would continue to pay the premiums. Plaintiff declined to comply with this 
offer 

Upon appeal to the superior court the trial judge nonsuited the case at the 
conclusion of the evidence. From such judgment the plaintiff appealed. 

EK. E. Risner, of Winston-Salem, for appellant. 

Efird & Liipfert, of Winston-Salem, for appellee. 

BROGDEN, Justice. 

{1. 2] The policy of insurance specified a particular method of cancellation. 
There is no evidence that this method has been pursued, and therefore the refusal 
of the agents of the company to accept further premiums did not terminate the 
contract. The policy further provided that the agents of the company should have 
the right to inspect the policy. The plaintiff declined to tender the policy for inspec- 
tion, but the inspection clause in the policy did not impose forfeiture for the breach 
of such provision, and as the law does not favor forfeitures, the defendant had 
no right to forfeit the policy because the plaintiff refused to exhibit it upon 
demand. It necessarily follows that as the policy neither has been forfeited nor 
canceled, it is still in force as a valid and subsisting contract. Hence the plaintiff 
could not maintain an action to recover premiums paid on the contract. 

\ffirmed. 


GENNETT v. JEFFERSON STANDARD LIFE INS. CO. No. 106. 
Supreme Court of North Carolina. Jan. 28, 1935. 
178 Southeastern Reporter 87. 
1. INSURANCE. 


_ Whether boy, 16 years of age, afflicted with diabetes, mellitus, but attending 
University, was totally and permanently disabled within disability clauses of life 
policies held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
2. INSURANCE. 

fotal and permanent disability resulting from diabetes mellitus and treatment 
essential in opinion of insured’s physician held within contemplation of parties 
when life policies containing disability clauses were written. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Superior Court, Buncombe County; Finley, Judge. 

Action by N. W. Gennett, guardian, against the Jefferson Standard Life Insur- 
ance Company. From a judgment for plaintiff, defendant appeals. 

Affirmed, 

Civil action to recover disability benefits on two policies of insurance, one 
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$10,000 policy issued March 15, 1924, the other a $7,000 policy issued April 30, 
1924, and both containing identical provisions as follows: 
“Total and Permanent Disability. 

“If after one full annual premium shall have been paid on this policy, and 
before default in the payment of any subsequent premium, the insured shall fur- 
nish to the Company due proof that he has been wholly or continuously disabled 
by bodily injuries or disease and will be permanently, continuously and wholly 
prevented thereby from pursuing any occupation whatsoever for remuneration or 
profit, provided, that such total and permanent disability shall occur before the 
anniversary of the policy on which his age at nearest birthday is sixty years, the 
Company by endorsement in writing on this contract will agree to pay (certain 
designated benefits—amounts not in dispute.) 

“Tf disability is total but not obviously permanent it shall be presumed to be 
permanent after continuous total disability for three months.” 

The plaintiff was ten years old at the time of the issuance of the policies in 
suit. Six years thereafter he became totally incapacitated from diabetes meliitus. 
In May, 1931, he filed due proof of total and permanent disability. Benefits were 
paid under said policies for two years and five months, or until September, 1933, 
when he entered the University of North Carolina as a student. 

Upon denial of further liability, and issues joined, the jury returned the fol- 
lowing verdict: 

“1. Was plaintiff's ward, Nat W. Gennett, Jr., on September 8, 1933, and 
thereafter up to the time of the commencement of this action totally and_per- 
manently disabled so that he was wholly and continuously disabled by bodily 
injuries or disease and will be permanently, continuously and wholly prevented 
thereby from pursuing any occupation whatsoever for remuneration or profit, as 
alleged in the complaint? Answer: Yes. 

“2. Has the plaintiff furnished to the defendant due proof of such total and 
permanent disability as required by the policy and as alleged in the complaint? 
Answer: Yes.” 

It was in evidence that, notwithstanding plaintiff’s studentship, he was “sub- 
ject to coma or insulin reactions,” constantly under the care of a physician, and 
wholly unable to pursue any occupation whatsoever for remuneration or profit. 

His roommate testified that he had spells of unconsciousness about once a 
week: “Sometimes he will have a reaction within three days and sometimes he 
will go a week or ten days without a reaction. * * * When he does run a 
reaction, there is a lapse of coma, perspiration breaks out, he gets sleepy and 
doesn’t know what he is doing, unconscious. Another time he gets crazy, doesn’t 
know what he is doing. * * * Last week during examinations he had two 
reactions, I mean reactions from insulin.” 

There was also expert medical opinion evidence in support of plaintiff's claim, 
and similar testimony, offered by defendant, in opposition to his right to recover. 

Judgment on the verdict for plaintiff, from which the defendant appeals, rely- 
ing principally upon its exception to the refusal of the court to sustain its 
demurrer to the evidence. 

Smith, Wharton & Hudgins, of Greensboro, and Harkins, Van Winkle & Wal- 
ton and John Izard, all of Asheville, for appellant. 

R. R. Williams and Cathey & McKinney, all of Asheville, for appellee. 

Stacy, Chief Justice (after stating the case). 

[1] The evidence was amply sufficient to carry the case to the jury. Guy v. 
Ins. Co., 206 N. C. 118, 172 S. E. 885; Baker v. Ins. Co., 206 N. C. 106, 172 
S. E. 882; Misskelley v. Ins. Co., 205 N. C. 496, 171 S. E. 862; Mitchell v. Assur- 
ance Society, 205 N. C. 721, 172 S. E. 495; Bullock v. Ins. Co., 200 N. C. 642, 158 
S. E. 185. The witnesses differed sharply in their observations and conclusions. 
This made it a matter for the twelve. 

[2] It will be observed that plaintiff’s disability arises out of an incurable 
disease, diabetes mellitus, which calls for careful treatment and close observation, 
to prevent its progressing and causing death. It is the part of wisdom, so_ his 
physician thinks, that plaintiff refrain from the ordinary exactions of a fixed 
employment to insure his living. Such total and permanent disability, we apprehend, 
was reasonably within the contemplation of the parties when the policies in sult 
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were written. Prudential Ins. Co. v. Faulkner (C. C. A.) 68 F.(2d) 676; Mutual 
Benefit Health & Accident Ass’n v. Mathis, 169 Miss. 187, 142 So. 494. 

The principle announced in Thigpen v. Ins. Co., 204 N. C. 551, 168 S. E. 845, 
847, that one who receives $40 a month as a court crier cannot be regarded as 
wholly disabled “from pursuing any occupation whatsoever for remuneration or 
profit,” is neither controlling nor applicable to the facts of the present record, for 
it cannot be said, as a matter of law, that attending school is pursuing an occu- 
pation for remuneration or profit. United States v. Scott (C. C. A.) 50 F.(2d) 
773. Likewise, the cases of Boozer v. Assur. Society, 206 N. C. 848, 175 S. E. 175, 
and Buckner v. Ins. Co., 172 N. C. 762, 90 S. E. 897, are distinguishable. 

The case presents but little more than an issue of fact. Upon sharply con- 
flicting evidence, this has been found in favor of the plaintiff. The rulings of the 
superior court are free from reversible error. 

The other matters. debated on briefs are not sufficient to affect the result. 

Affirmed. 


MINTON v. MINTON et al. No. 23876. 
Supreme Court of Oklahoma. June 26, 1934. 
Withdrawn, Corrected and Refiled Jan. 11, 1935. 
Rehearing Denied Jan. 14, 1935. 
39 Pacific Reporter (2d) 538. 
1. INSURANCE. : 

Foreign insurer taking over insurance solicited in state on life of resident 
from insurer authorized to do ‘business in state, and continuing insurance in 
force by collecting premiums in state, is “doing business” in state, and court 
has jurisdiction of action against it. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

2, INSURANCE. 

Action against foreign insurer may be brought in any county and summons 
may be issued to another county against one or more defendants (St. 1931, §§ 
115, 167). "7 

(For other cases, see Insurance, Dec. Dig. § 16.) 

3. INSURANCE. 

Where foreign insurer had failed to appoint insurance commissioner as 
agent for service of process, service upon secretary of state was sufficient to 
obtain jurisdiction of insurer (St. 1931, § 10568). 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 
4. INSURANCE. 
_ Divorced wife who, when insured died, was not one of persons mentioned 
in statute respecting beneliciaries, could not take proceeds of fraternal insurance 
certificate though named as beneficiary, and though beneficiary was not changed 
after divorce (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 793.) 
5. INSURANCE. 

There is no presumption of law that beneficiary under fraternal beneficiary 
certificate comes within one of classes prescribed by law, where statute speci- 
fically provides who may take upon death of insured (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

6. INSURANCE. ; 

Where insured was resident of state when life policy was signed, delivered, 
and premiums paid, policy was governed by Oklahoma laws, though insurer was 
foreign insurance company doing business in state, and policy was executed at 
home office in another state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

7. INSURANCE. ; ; . 

_. Insurer cannot waive objections to beneficiary where qualifications of bene- 
ficiary are prescribed by statute (St. 1931, § 10564). 

(For other cases, see Insurance, Dec. Dig. § 777.) 
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8. INSURANCE. 

Beneficiary named, not belonging to class which, by rules of fraternal order 
and statute regulating it, is entitled to become beneficiary, cannot receive benefit 
funds, and acceptance of assessments paid will not confer such right. 

(For other cases, see Insurance, Dec. Dig. § 777.) 

9. INSURANCE. 

Question of eligibility of divorced wife to be beneficiary of life policy under 
statute could be raised by insured’s second wife and her son (St. 1931, § 10564) 

(For other cases, see Insurance, Dec. Dig. § 777.) 

Syllabus by the Court. 

1. Where a foreign insurance company takes over insurance on the life of 
a resident of Oklahoma trom an insurance company authorized to do business 
in the state that was solicited in Oklahoma and on which the premiums had 
been paid in Oklahoma, and continues the insurance in force collecting the 
premiums in Oklahoma as they mature, it is doing business in Oklahoma. 

2. An action against a foreign insurance company may be maintained in 
any county in the state, under the provisions of section 115, O. S. 1931, service 
upon it may be made by serving the secretary of state, where the state insur- 
ance commissioner has not been designated service agent, under the provisions 
of section 10568, O. S. 193i, and when sued jointly with another defendant, 
summons may be issued to another county for the joint defendant, under the 
provisions of section 167, O. S. 1931. 

3. Under the provisions of section 10564, O. S. 1931, a divorced wife, who at 
the time of death of the insured under a fraternal insurance certificate is not 
a member of the family, heir, blood relative, affianced husband or wife, or 
dependent upon the insured, cannot take the proceeds of such a certificate 
though named therein as a_ beneficiary. 

4. The rule as to waiver of objections to the beneficiary does not apply 
where the qualifications of a beneficiary are prescribed by statute, for the 
reason that an association has no power to waive statutory requirements govern- 
ing its own conduct; nor can it estop itself from questioning the eligibility ot 
a beneficiary upon those grounds. ; 

5. Where the name of a person who does not belong to the class which, 
by the rules of the order and the statute regulating such association, is entitled 
to become a beneficiary, is inserted in a benefit certificate, such person has no 
right to receive any part of the benefit fund, and the acceptance of assessments 
paid will not confer such right. 

6. Question of disqualifcations of divorced wife to take death benefits 
under the provisions of section 10564, O. S. 1931, may be raised by any inter- 
ested party, as against contention that only insurer could raise point. 

Appeal from District Court, Pottawatomie County; Hal Johnson, Judge. 

Action by Minnie Minton for herself and for her son, Oscar H. Minton, Jr. 
against Rosa Minton and another, in which defendant named filed a cross- 
petition. From a judgment for plaintiff, defendant named appeals. 

Affirmed. 

Lee M. Gray, of Hennessey, and T. R. Blaine, of Kingfisher, for plaintiff in 
error. 

Chas. E. Wells, A. J. Carlton, and L. D. Akin, all of Shawnee, for defendants 
in error. 


KNOCHE v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Supreme Court of Pennsylvania. Nov. 26, 1934. 
176 Atlantic Reporter 230. 
1. INSURANCE. 


Beneficiary, named in life insurance policy reserving right to change beneficiary, 
has no vested right or interest during insured’s lifetime, but mere expectancy. 
(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. 
Beneficiary, absolutely and unconditionally designated in life insurance policy 
not expressly reserving right to change beneficiary, has vested interest therein, and 
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cannot be deprived of its proceeds by insured’s act without beneficiary’s consent, 
subject to terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

3. INSURANCE. 

Irrevocable beneficiary’s ownership of life insurance policy is subject to limita- 
tions and contingencies imposed by law and policy, which insured is not obligated 
to keep alive, and beneficiary must survive insured to entitle former’s estate to 
proceeds after her death. 


(For other cases, see Insurance, Dec. Dig. § 589.) 
4, INSURANCE. 

Wife of one insured in sum payable on his death to “his wife, her executors, 
administrators and assigns,” by policy not reserving right to change beneficiary, had 
vested interest, which she could assign without insured’s joinder. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 
5. INSURANCE. 

Insured’s wife, irrevocably designated as beneficiary in life policy authorizing 
insured to surrender it for cash surrender value, borrow thereon, assign it to 
nsurer as security, and exercise any of five options as to surplus, could not sur- 
render or cancel it without insured’s consent nor receive any money from insurer 
under such provisicns during insured’s life, though her interest was vested. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

6. INSURANCE. 

Insured’s surrender of life policy to insurer while insane was invalid and inef- 
ective 

(For other cases, see Insurance, Dec. Dig. § 241.) 

7, INSURANCE. 

Insured’s payments on life insurance policy are within his exclusive control, 
subject to statutes, and beneficiary’s assignment of her right as unconditional owner 
of benefits at insured’s death is subject to insured’s right to cause or permit policy 
to lapse (40 PS § 517). 

For other cases, see Insurance, Dec. Dig. § 593[1].) 

& INSURANCE. 

\Wife’s release or assignment of her vested interest as irrevocable beneficiary 
under policy insuring husband’s life to insurer while insured was insane transferred 
all of her rights and benefits thereunder on insured’s death without having regained 
faculties or attempted to exercise rights granted him by policy. 

(Kor other cases, see Insurance, Dec. Dig. § 243.) 

\ppeal No. 215, March term, 1934, from judgment of Court of Common Pleas, 
Washington County; James I. Brownson, President Judge. 

\ction of assumpsit by Enno A. Knoche, administrator of the estate of Henry 
Hulbert Randall, deceased, against the Mutual Life Insurance Company of New 
York, for a balance of $2,885.90 due on a life insurance policy at the time of 
insured’s death. Judgment for defendant, and plaintiff appeals. 

\firmed. 

\rgued hefore Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. . 

\dolph L. Zeman, Richard G. Miller, and Donnan & Miller, all of Washington, 
Pa., for appellant. 

Norman A. Martin, J. Norman Martin, and Martin & Martin, all of New 
Castle, and R. W. Knox, of Washington, Pa., for appellee. 

KEPHART, Justice. 

[1] Where the right to change the beneficiary has been reserved in a life insur- 
ance policy, the beneficiary named has but a mere expectancy with no vested right 
r interest during the lifetime of the insured. Riley v. Wirth, 313 Pa. 362, 367, 169 
A. 139; Irving Bank v. Alexander, 280 Pa. 466, 470, 124 A. 634, 34 A. L. R. 834; 
Weil v. Marquis, 236 Pa. 608, 614, 101 A. 70; 37 C. J. 579, § 345. It has been held 
that a beneficiary who has but a mere expectancy cannot assign or transfer such 
expectancy during the life of the insured so as to preclude the latter’s estate from 
claiming under the terms of the policy. Hicks v. Life Ins. Co., 166 Iowa, 332, 147 
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N. W. 883, L. R. A. 1915A, 872. In that case, under a policy reserving the right to 
change the beneficiary, while the insured was insane, the beneficiary (his wife), 
with the joinder of the insane spouse, attempted to surrender or assign the policy 
to the company. It was held that she had no power to assign, transfer, or do any 
act that would defeat the insured or his estate of his rights under the policy. She 
had no right that was transferable, and, by her transfer, she was estopped from 
making a claim under the policy in her own right; her act had no effect on his 
interest in the policy as the husband’s joinder was void; his estate was entitled to 
its proceeds. The wife’s act was equivalent to her rejection of the designation as 
beneficiary, and, as the insured alone had the right to designate beneficiaries, her 
attempt to exercise his right by assigning to the company was of no effect. 

[2] Where, however, the designation of the beneficiary in the policy is absolute 
and unconditional because the right to change the beneficiary is not expressly reserv- 
ed to the insured, the beneficiary has a vested interest in the policy and cannot be 
deprived of its proceeds by anything the insured may do without the beneficiary’s 
consent. This right is subject, however, to the terms and conditions of the policy. 
Joyce on Insurance, (2d Ed.) vol. 2, §§ 730a, 731; Smith v. Metropolitan Life Ins. 
Co., 222 Pa. 226, 71 A. 11, 20 L. R. A. (N. S.) 928, 128 Am. St. Rep. 799; Schuberth 
v. Prud. Ins. Co., 86 Pa. Super. 80. In Smith v. Metropolitan Life Ins. Co., supra, 
the insured designated his wife as beneficiary. She died before the insured. He 
then substituted his daughter. In determining the effect of this act, the court held 
that the wife as beneficiary was to receive the proceeds of the policy as a gift, con- 
tingent on her surviving the insured; but, as she died first, the gift was not com- 
plete, his intention was incapable of fulfillment, and the court could not supply any 
other intent than that which the donor himself expressed, namely, to give the pro- 
ceeds to his daughter. The wife had a vested interest subject to divestment on her 
death before that of her husband. 

In Re Anderson’s Estate, 85 Pa. 202, the Policy was payable to A, her executors, 
administrators, or assigns. A predeceased the insured. In a contest over the fund, it 
was held that A’s estate, through naming “executors, administrators or assigns,” was 
entitled to the proceeds of the policy. In Entwistle v. Travelers’ Ins. Co., 202 Pa. 
141, 51 A. 759, the policy was made payable to a wife, but, in case of her death 
before that of the insured, then to her children. The insured and his wife assigned 
the policy, but we held that this joint act could not cut off the interest of the chil- 
dren named in the beneficiary clause; their interest as well as that of the wife was 
vested; both interests were subject to divestment and could be defeated, but one 
could not destroy the other before the death of the insured. 


In Brown’s Appeal, 125 Pa. 303, 17 A. 419, 11 Am. St. Rep. 900, the beneficiaries 
were the same as in Entwistle v. Travelers’ Ins. Co., supra. The wife assigned her 
interest and died before the insured; we held her assignee was not entitled to 
recover as against children named as beneficiaries in such an event. These cases 
indicate the vested character of the interest of the beneficiaries in the policies where 
the right to revoke is not reserved, and that to make a valid assignment of the 
benefits thereunder all the beneficiaries named must act. 


[3] While it has been stated that the real owner of the policy is the irrevocable 
beneficiary, there are limitations and contingencies imposed on that ownership. These 
are found in the law and in the terms of the policy. There is no legal obligation on 
the insured to keep the policy alive; that is a voluntary act; and the beneficiary must, 
under the law, survive the insured. Furthermore, the terms of the policy may limit 
or destroy the vested character of the interest. 


[4-8] The policy in this case insured Randall in the sum of $5,000 payable on 
his death to “his wife * * * her executors, administrators and assigns.” The desig- 
nation was irrevocable. The insured borrowed $1,850 from appellee, assigning the 
policy as security. Thereafter, on Otcober 22, 1930, when a premium was due, the 
cash surrender value of the policy was paid to Randall and his wife, the beneficiary 
named therein. As stated by the court below, “she released to the defendant her 
prospective right or action on the policy.” From the statement and argument it 
appears plaintiff in effect assigned or released her interest in the proceeds of the 
policy to the company. On that date, October 22d, Randall, the insured, though 
signing the release and surrender, was insane and incompetent to enter into any 
contract. He died shortly thereafter, and his wife made another assignment, as 
beneficiary, to the present plaintiff, who instituted this action on behalf of the 





Life] Knoche v. Mutual Life Ins. Co. of New York 1243 


insured’s estate. It is contended by appellant that the insured has a vested interest 
in the policy which could not be destroyed by his wife, and that the release or 
assignment given by the beneficiary operated only on her individual right, but not 
on any right that the insured’s estate possessed; her assignment should be treated 
as though the wife had disqualified herself from taking under the policy, as in De 
Zotell v. Mut. Life Ins. Co., 60 S. D. 532, 245 N. W. 58; therefore the law will not 
permit the claim to be lost, but will raise a beneficiary, the personal representatives 
of the deceased, to take under the policy for the insured’s estate. 

Having in mind the rules governing policies of this character, we consider the 
terms of the policy itself. Undoubtedly the interest of the deceased’s wife as 
beneficiary was vested. Under its terms she could assign that interest to any one 
without the joinder of her husband. The policy so stated, and she could dispose of 
it by will or it would pass under the intestate laws. The proceeds of the policy 
were to be paid to her or her assigns. The policy contained no limitation, reserva- 
tion, or exception to this broad power. It constituted Mrs. Randall and her estate 
sole owners of the benefits under the terms contained in the policy. But it was 
provided in that contract that such ownership was subject to the “provisions, require- 
ments and benefits” stated on the back of the policy. 

Turning to them, we find that the insured could, without the consent of the 
beneficiary, surrender the policy to the company and receive its cash surrender 
yalue, could borrow on the policy from the company, and assign the policy to it as 
security. He could exercise any one of five options as to the surplus that might 
be apportioned to the policy when it was fully paid. These things were within 
the insured’s sole and exclusive province, and the vested character of the benefic- 
jary’s interest was limited by and subject to the exercise by the insured of any of the 
rights so granted by the contract. No power was given the beneficiary to surrender 
or cancel this policy without the assent of the insured, nor could she receive from 
the company any money on account of these provisions while insured was living. 
Any attempt to do so acted upon by the company would be without effect on the 
insured’s right. The beneficiary could, under the beneficiary clause, assign her 
vested interest in the proceeds payable after insured’s death, but this right has no 
relation to the provisions of the policy giving the insured the right to take out the 
money he paid on the policy and cancel it. In this case, the act of the insured while 
he was insane was of no validity. His surrender was of no effect, and, had he 
become possessed of his faculties, he could have required the company to return the 
policy to him and have forced them to make good any payments made under such 
illegal acts; but the insured did not regain his mental faculties. He died while 
insane, and the beneficiary who had the right to assign (and release) under the 
terms of the policy did so with her interest, which, at insured’s death, became a 
iull incontestable right in the assignee. Her release or assignment operated to 
transfer to the company all the right to benefits under the terms of the policy. She 
as beneficiary could have assigned this same interest in the policy to a third person, 
and, when the insured died, as here, the assignee could have collected the entire 
proceeds. It may be that, in her assignment to a third person without the consent 
of the insured, such assignee might not get a very valuable right, for the insured 
could exercise his right to surrender the policy and receive its value, or he could 
default in payments, either, in effect, conceling the policy. It must be understood 
that, as long as the insured is in life, what he has paid on the policy is within his 
exclusive control.) It is only at his death that the benefits are valuable, and, though 
he may in his contract name a given party as the unconditional owner of the benefit 
at his death, and that beneficiary may assign that right, it is done subject to the 
right of the insured to cause or permit the policy to lapse. Here the beneficiary, 
in tact, assigned her interest under the terms of the policy while it was of full 
value, and that interest which she assigned or released was her right to all the 
benefits thereunder. This she had a perfect right to do, and the insured having died 
without regaining his faculties, or had he been compos mentis, without having 
attempted to exercise any of the rights granted by the policy, the action of the 
beneficiary is valid, and the insurance company is entitled to the benefit of the 
assignment or surrender. 

Judgment affirmed. 

‘This statement is subject to the Act of May 17, 1919, P. L. 207 (40 PS § 517 note), and 


the Act of June 28, 1923, P. L. 884 (40 PS § 517). See Irving Bank y. Alexander, 280 Pa. 
466, 124 A. 634, 34 A. L. R. 834. 
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LUCAS v. JOHN HANCOCK MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 514. 
INSURANCE. 


Clear and unambiguous policy terms must be given effect, although doubt as to 
meaning of policy should be resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[2, 3].) 

2. INSURANCE. 

Due proof of existing disability held condition precedent to waiver of pre- 
miums and right to disability benefits provided for by policy “upon receipt of 
proof” of disability. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeal No. 265, October term, 1934, from judgment of Municipal Court of 
Philadelphia, No. 158, January term, 1934; Eugene C. Bonniwell, Judge 

\ssumpsit on an insurance policy by Jacob Lucas against the John Hancock 
Mutual Life Insurance Company. Athdavit of defense raising questions of law 
was sustained, judgment was entered for defendant, and plaintiff appeals. 

Affirmed. 

\rgued before Keller, Cunningham, Baldrige, Statfeld, Parker, and James, 


due 


JJ. 
Alexander G. Stiefel and Albert L. Moise, both of Philadelphia, for appellant. 
Richard H. Hollenberg, Charles M. Willits, Ira Jewell Willams, Jr., and 

Brown & Williams, all of Philadelphia, for appellee. 

JameEs, Judge 

Plaintiff filed his statement of claim upon an insurance policy to which defend- 
ant filed an affidavit of defense raising questions of law which were sustained, and 
judgment was entered for the defendant, from which order this appeal was taken. 

Plaintiff's statement of claim, served January 4, 1934, alleged that on April 
3, 1922, the defendant issued a life, health, and accident policy containing a dis- 
ability clause (hereinafter set forth); that since August 11, 1929, plaintiff was 
permanently and totally disabled within the terms of the policy; that because of 
a mistake of fact, plaintiff continued to pay the premiums due upon the policy 
until October 20, 1933, on which date he furnished to defendant proof of his total 
disability. On November 9, 1933, plaintiff received a check in the sum of $51.22, 
which represented a monthly installment due October 20, 1933, and a refund 
the premium for $26.22, and that on November 20, 1933, he received a check in 
the sum of $25 for monthly payment due November 20, 1933, neither of which 
checks were deposited or cashed by the plaintiff. 

[1] Plaintiff claims a refund of all premiums paid since August 11, 1929, and 
the sum of $25 per month from August 11, 1929, to date of filing statement. 
Defendant raised the questions that both as to the premiums paid and the monthly 
payments due under the policy, plaintiff having failed to present due proof ot 
disability, was barred. The relevant portions of the policy are as follows: 

“Total and Permanent Disability Benefit Provision 

“1 If after the first premium or regular instalment thereof shall have been 
paid * * *, the Insured shall become wholly and permanently disabled by bodily 
injury or disease * so that thereby he will be wholly, continuously and_per- 
manently prevented from the pursuit of any form of mental or manual labor 
for compensation, gain or profit whatsoever, the n if there is no premium in default, 
* * * the Company will upon receipt of due proof of such disability, grant the 
following benefits subject to the terms and conditions herein set forth and to 
the payment of any unpaid balance of premiums for the first year hereunder and 
under the policy. 


“2. Disability Occurring Before Age 60.—If such disability occurs before the 


Insured reaches the age of 60 years, the Company will waive the payment ol 

further premiums, during the continuance of the disability, and will pay to the 

Insured, subject to the conditions and limitations of this provision, * * *, 

equal to one per centum of the face amount of the policy, * * er and a like sum 

monthly thereafter during the continuance of the disability, until the maturity ot 

the policy.” : 
Appellant’s main contention is that the terms of the policy are ambiguous, and, 
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if any doubt exists as to the meaning of the policy, it should be resolved in favor 
of the interests of the assured. Undoubtedly, this is the rule which ordinarily 
governs, but when the terms of a policy are clear and unambiguous, we should 
not hesitate to say so. Urian v. Scranton Life Insurance Co., 310 Pa. 144, 165 
A, 21. 

[2] Under the first provision, when the insured shall become wholly and per- 
manently disabled, so that he will be wholly, continuously, and permanently pre- 
vented from the pursuit of mental or manual labor for compensation, gain, or 
profit, the company will upon receipt of due proof of such disability grant the 
benefits as provided in the second provision, which further provides that it will 
be paid during the continuance of the disability, until the maturity of the policy. 
[t appears that under these provisions that due proof of the disability then existing 
is a condition precedent to the payment, not for the disability that has existed, but 
for the disability then existing and which shall continue from the time that the 
company has due proof of the existence of the disability. The language clearly 
looks toward the future, and the word “grant” imports a future liability. The 
very purpose of the due proof clause is that prompt notice may be given, in 
order that the company may have an opportunity to make a fair investigation of 
the claim. The unfairness of plaintiff's position is best established by the present 
claim, in asserting a disability that had existed for more than four years prior 
to his filing proofs of his disability. 

True it is that proof is not required at any definite time after the disability 
occurs, but the failure to furnish the proofs should not result in placing the 
burden for failure of its submission upon the company. The assured is surely in 
a better position to know of his condition than the company, who has no knowledge 
until due proof is submitted. We are convinced that the language of the policy 
is clear and unequivocal and susceptible of but one meaning and construction, 
that upon due proof being submitted payments will be made for the then existing 
disability and its continuance. 

We are unable to distinguish on principle the question involved on this appeal 
from a similar question passed upon in Perlman v. N. Y. Life Insurance Co., 
105 Pa. Super. 413, 418, 161 A. 752, 753, wherein Judge Keller, speaking for this 
court, said: “This contract, relating as it does to a disability existing and con- 
tinuing at the time claim is made and proof is given the company, makes the 
furnishing of such proof a condition precedent to the right to the benefits thus 
secured by the policy.” The furnishing of proof of an existing disability under a 
policy of insurance containing a requirement that satisfactory proof be furnished 
the company, is a condition precedent to a waiver of the premiums, Courson v. 
N. Y. Life Insurance Co., 295 Pa. 518, 145 A. 530, and a policy which requires 
due proof that the insured is and has been continuously and totally disabled is 
not effective until such proof is furnished. Brams vy. N. Y. Life Insurance Co., 
299 Pa. 11, 148 A. 855. The conclusion which we have reached, that the furnishing 
of proof of disability is a condition precedent, is the same conclusion reached 
under policies of insurance construing similar rights by the decisions in the follow- 
ing cases: Perlman v. New York Life Ins. Co., 234 App. Div. 359, 254 N. Y. S. 
646; Corbett v. Phoenix Life Ins. Co., 144 Misc. 872, 259 N. Y. S. 221; Franklin 
Life Ins. Co. v. Fisher a 164 Okl. 193, 23 P.(2d) 151; Bergholm v. Peoria 
Life Ins. Co. (1932) 284 U. 489, 52 S. Ct. 230, 76 L. Ed. 416; Orr v. Mutual 
Life Ins. Co., 64 F.(2d) 561. iC. C. A. Mo. 1933); New York Life Ins. Co. v. 
Farrell (1933) 187 Ark. 984, 63 S.W.(2d) 520; Yohalem v. Columbian National 
Life Ins. Co. (1930) 136 Misc. 748, 240 N. Y. S. 666; Kasarsky v. New York 
Life Ins. Co. (1932) 145 Misc. 732, 260 N. Y. S. 769; Walters v. Jefferson 
Standard Life Ins. Co. (1929) 159 Tenn. 541, 20 S.W.(2d) 1038; Jones v. New 
York Life Ins. Co. (1930) 158 W ash. 12, 290 P. 333; Gottlieb v. New York Life 
Ins. = (1930) 136 Misc. 194, 240 N. Y. S. 568; Penn Mutual Life Insurance 
Co. v, Milton (1925) 33 Ga. App. 634, 127 S. E. 798; and although we find some 
canis opinions, we believe the weight of authority to support our conclusions. 
Plaintiff's right to the refund of premiums cannot be distinguished from his 
right to disability prior to the receipt of due proof. The waiver of the payment 
of further premiums is based upon the disability, proof of which is a condition 
Precedent. To be entitled to a waiver of premiums, he must be suffering from 
a disability, which is not determined until the due proof has been furnished. The 
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waiver of premiums and the payment for disability are contained in the same 
clause, and each is dependent upon the furnishing of due proof as provided in the 
first clause. What the “mistake of fact” was that caused plaintiff to continue to 
pay his premiums does not appear. He was bound by the terms of the policy, 
and under the allegations of the declaration we can only conjecture what the 
nature of the mistake was. The authorities which we have referred to in dis- 
cussing the right to disability prior to furnishing of due proof of disability, some 
of which are directly in point, fully support this conclusion. 

In the affidavit raising questions of law, defendant alleged that the statement 
of claim was insufficient except as to the claim for $25 per month, beginning 
October 20, 1933, for which period plaintiff's statement shows that checks had 
been received by him from the defendant, but have not been cashed or deposited; 
but it does not appear that any offer was made to return them. We do not believe 
that under this showing there is any doubt existing as to the only questions which 
are really in dispute under the allegations of the statement. We are convinced 
that upon the facts averred in the declaration the law will not permit a recovery 
by the plaintiff. : 

Judgment affirmed. 

Trexler, P. J., absent. 


BEYER vy. FIDELITY MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
170 Atlantic Reporter 535. 
2. INSURANCE. 


Refusal of instructed verdict for defendant in action on life policy held 
proper, where plaintiff cstablished prima facie case and defendant relied upon 
oral evidence to sustain defense of misrepresentations. 

(For other cases, sce Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 

Defendant, relying on defense of misrepresentations in action on life policy, 
had burden of showing by preponderance of clear and convincing evidence that 
insured deliberately attempted to deceive it respecting condition of his health by 
knowingly making false answers. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Finding in action on lite policy that insured had not obtained policy through 
fraudulent misrepresentations held not against weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal No. 63, October term, 1934, from order of Municipal Court, Philadelphia 
County, No. 755, June term, 1933; John E. Walsh Judge. ; 

Action in assumpsit by Dorothy M. Beyer against the Fidelity Mutual Life 
Insurance Company to recover upon a life insurance policy. Judgment for 
plaintiff was entered in the sum of $1,054, and defendant appeals. 

Affirmed. 

Argued before Keller, Cunningham, Baldrige, Stadtfeld, Parker, and James, JJ. 

Richard H. Hollent-erg, Charles M. Willits, Ira Jewell Williams, Francis 
Shunk Brown, and George H. Wilson, all of Philadelphia, for appellant. 

Felice E. Darkow and Langdon W. Harris, Jr., and S. S. Herman, all of 
Philadelphia, for appellee. 

CUNNINGHAM, Judge. 


a 


On October 7, 1931, the appellant insurance company issued its policy, in the 
sum of $1,000, upon the life of G. Leidy Beyer, in which his wife, Dorothy M. 
Beyer, appellee herein, was named as beneficiary. The insured died October 26, 
1932, within the period during which the policy, under its terms, was contest- 
able. No medical examination was required, but the policy was based upon a 
written application. 

When this action was instituted in the court below by the beneficiary, 
appellant tendered the return of the premiums, it had received and defended 
against any further liability upon the ground that the insured had, in his appli- 
cation, willfully and knowingly made false, fraudulent, and untrue answers to 
certain questions propounded to him by appellant’s soliciting agent. 
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The trial judge refused appellant’s point for binding instructions, and the 
jury returned a verdict in favor of the beneficiary for the face amount of the 
policy, with interest; appellant’s motions for a new trial and for judgment n. 
o. v. were dismissed; and it now appeals from the judgment entered upon the 
verdict. 

{1, 2] The only alleged errors, properly assigned, are the fifth and sixth, 
pased upon the denial of appellant’s motion for judgment in its favor upon the 
whole record, and the refusal of a new trial. The denial of the motion for 
judgment n. 0. v. may be readily disposed of. This feature of the case is ruled 
by Dzsujko v. Eureka-Maryland Assurance Corp., 109 Pa. Super. 9, 165 A. 518, 
and the cases there cited. See, also, Brelish, Adm’r v. Prud. Ins. Co., 109 Pa. 
Super. 1, 165 A. 516. The evidence here relied upon to sustain appellant’s con- 
tentions was oral, and, no matter how clear and undisputed such evidence may 
be, it is nevertheless the province of the jury to pass upon the credibility of the 
witnesses. It would have been reversible error if the trial judge had affirmed 
appellant’s point for binding instructions or if the court below had granted its 
subsequent motion for judgment n. o. v. 

The controlling question here is whether the court below abused its dis- 
cretion in dismissing appellant’s motion for a new trial. In this contract of 
insurance, the parties agreed that the policy and the written application attached 
thereto should constitute their entire contract. In part 2 of the application, con- 
taining, inter alia, the questions and answers here involved, the insured certi- 
fied he had carefully read the questions and answers; that each was written cor- 
rectly, as made by him, ard is full, complete, and true; and agreed that they 
were the basis and a part of the consideration for the contract. 

Question No. 25 reads: “Are you now in good health and free from any 
bodily defect? If not, give particulars of impairment.” To this question the 
insured answered “Yes.” 

Questions Nos. 20, 23, and 24 were as follows: 

“20. Have you now or have you ever had any of the following: (a) Asthma, 
Tuberculosis, Pneumonia, Pleurisy or Blood Spitting; (f) Syphilis, Rheumatism, 
Gout or Malaria?” 

“23. Have you had medical advice or treatment during the past seven (7) 
years for any ailment, injury or disease, not already stated? 

“24. Have you been attended by any physician or surgeon or by any practitioner 
of any school, cult, sect or society, during the past seven years? If 
whom and when?” 

“No.” 


[5] At the trial, appellee established her prima facie case by offering in evi- 
dence the admitted averments in the pleadings, together with the policy of insur- 
ance. 

Appellant then had the burden of showing affirmatively by a preponderance of 
clear and convincing evidence that the insured deliberately attempted to deceive it 


with respect to the condition of his health by making answers which he knew were 
false. 


so, by 
To each of the foregoing questions the insured answered, 


[6] As the case developed at the trial, the material questions which it was 
the duty of the insured to answer truthfully on October 5, 1931, were whether 
(a) he ever had tuberculosis, or blood spitting; (b) had, during the past seven 
years, medical advice or treatment for any ailment, injury or disease; (c) had 
been attended, during that period, by any physician; and (d) was then in good 
health and free from any bodily defect. 

_ The single witness by whom appellant undertook to meet its burden was Dr. 
Warren C. Goodwin, a graduate of the medical school of the University of 
Pennsylvania, and engaged in practice at No. 3740 Powelton avenue. This wit- 
ness testified that the insured had consulted him as early as December 26, 1917, 
tor hay fever and asthma, at which time he found that both lungs “were involved 
with tubercular bacilli,” and that he continued to treat him until September, 1922. 
Coming down to the year in which the application was made and the policy issued, 
the doctor testified that in March, 1931, he began to treat the insured regularly 
lor asthma, hay fever, and tuberculosis, which had progressed somewhat since 
the witness last saw the insured in 1922. According to the statements of this 
Witness, he treated the insured approximately every week from March 27, 1931, to 
October 26, 1932, the date of his death. During this period the witness said the 
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insured had a hemorrhage on May 6, 1931, and another on May 25th of that 
year, both dates being prior to that of the application. 

Unless there was something about the manner of this witness, or inherent in 
his testimony, which cast grave doubt upon his credibility, the testimony to which 
we have referred would weigh heavily in favor of appellant. 

No part of the charge in which the trial judge submitted to the jury the issues 
of fact arising out of the evidence has been assigned for error. The fact that the 
insured had frequently been at Dr. Goodwin’s office prior to the date of the applica- 
tion was not questioned. Sometimes he was accompanied by the appellee. Her 
explanation was that she and her husband were intimate friends of the doctor and 
his wife and that the visits were social and not for professional advice or treat- 
ment. As to “being ‘attended by a physician,’ ” see McBride v. Sun Life Ins. Co., 
90 Pa. Super. 35. Upon this issue the trial judge charged: “Were those professional 
or social visits during the residence of Mr. and Mrs. Beyer in Philadelphia, which 
were paid to Dr. Goodwin? That is something you must determine, bearing in mind 
the attitude of the doctor on the stand, his method of testifying and his method of 
giving cause and effect as to that which he could put his hand on and that for which 
he was searching. Since he is to you a mere witness, his credibility is a matter for 
you. Whether his testimony is worthy of belief is entirely a matter for you.” 

That the jury did not believe Dr. Goodwin is evident from their verdict. Was 
it such a capricious disbelief as entitled appellant to a new trial? In his opinion 
refusing a new trial, the trial judge, Walsh, J., who had the advantage of seeing and 
hearing the witness, said his demeanor on the stand was such as to inspire “very 
little confidence in his testimony,” and that “the cross-examination hrought forth 
from the doctor conflicting, confusing and seemingly unreliable statements as to his 
method of treatment for alleged ailments.” 

No purpose would be served by an extensive review of the conflicts, uncertain- 
ties, and inaccuracies in Dr. Goodwin's testimony. A few examples will be suff- 
cient for present purposes. 

He testified that the cause of insured’s death was an “internal hemorrhage.” 
his death certificate filed in the bureau of vital statistics on November 17, 1932, 
cancer of the esophagus is given as the primary, with chronic malaria as the contri- 
butory, cause of death. 

\n excerpt from his testimony on cross-examination reads: 

“Q. When did you diagnose his condition as being cancer? A. When I came 
to have to explain why it was that he had an internal hemorrhage and when I had 
gone very carefully over my findings of the tubercular involvement then I had to 
say what it was that would be most likely to cause the internal hemorrhage and 
that is what I put down and that is the reason I put it down. 

“Q. In other words you didn’t really know that he had cancer, did you? <A. I 
did not; I didn’t look for that hemorrhage. : 


“Q. Certainly you were not looking for it. Doctor, the hemorrhage that he had 
that- resulted from cancer, didn’t it? A. That is what the evidence seems to show, 
that is the best I could do under the circumstances. * * * 

“Q. You said it depended on the type, what type of cancer was this, doctor? A. 
Well, there was no evidence from which you could tell, I know there was an inter- 
nal hemorrhage and then I had to supply what caused that internal hemorrhage, 
that is as far as I could go. 

“Q. In other words, you then concluded after you were asked to explain what 
disease Mr. Beyer died from, you decided it was carcinoma? A. It was most likely 
carcinoma, that is the reason I put it down. 

“Q. Do you knew to this day from what disease Mr. Beyer died? A. It is not 
necessary to know. * * * He died, that is all I knew.” 

\lthough the witness testified that “toward the end of 1931 [he] could not find 
any condition that [he] could place [his] finger on involving tuberculosis,” his cet- 
tificate, forming a part of the proofs of death, assigned tuberculosis as the cause 
of death, and he there stated he had treated the insured for that disease for only a 
few months in 1931, 


Other testimony indicated there was a wide variance in the methods adopted by 
Dr. Goodwin in diagnosing and treating tuberculosis and those generally followed 
and approved by the members of his profession. After reading and considering the 
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entire testimony of Dr. Goodwin, we cannot disagree with the characterization 
placed upon it by the trial judge. 

Moreover, there was convincing testimony from members of the insured’s fam- 
ily and from his employers and friends that he worked regularly until within a few 
days of his death; that, with the exception of periodic attacks of hay fever, he was 
apparently in good health, had increased in weight from 150 to 170 pounds, and was 
the father of three normal and healthy children. 

Upon a review of this record, we cannot say the weight of the evidence was 
so clearly with appellant that the jury should have accepted it and rendered a ver- 
dict in its favor. On the contrary, we think there was evidence from which a jury 
could reasonably find in favor of the beneficiary and that the refusal of the court 
below to grant a new trial was a proper exercise of the discretion vested in it. 

Judgment ‘affirmed. 

STEIN v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 538. 
1. INSURANCE. 

In beneficiary’s action on life policy defended on ground that false answers in 
application voided policy, whether untrue answers were written in before insured 
signed application or after insured signed application held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

Insured’s retention of life policy to which was attached copy of application held 
not to estop beneficiary from asserting false answers were not made by insured, 
since insured was not required to inspect copy of application to see if it was iden- 
tical with original application which she signed. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Appeal No. 332, October term, 1934, from judgment of Municipal Court, 
Philadelphia County, No. 1045, May term, 1931; Vivian Frank Gable, Judge. 

Action in'assumpsit on policy of life insurance by Jennie Stein against the 
New York Life Insurance Company. Verdict and judgment for the plaintiff 
for $2,367.26, and the detendant appeals. 

Affirmed. 

See, also, 106 Pa. Super. 364, 163 A. 60; 311 Pa. 210, 166 A. 763. 

\rgued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
and Parker, JJ. 

Arthur G. Dickson, of Philadelphia, and Louis H. Cooke, of New York 
City, for appellant. i 

Frank Fogel, of Philadeiphia, for appellee. 

KELLER, Judge. 

This is an action by a beneficiary, Jennie Stein, on a life insurance policy 
taken out by her daughter, Kate Stein, the insured. The insurance company 
defended on the ground that the insured made false answers to certain questions 
propounded by the company’s medical examiner, which formed part of the 
application for insurance. These answers were material to the risk, and, although 
by the terms of the policy they were representations and not warranties, they 
were sufficient to avoid the policy if the false answers were made by the insured. 
They related to whether she had ever undergone a surgical operation, or been 
under observation or treatment in any hospital, or had ever consulted a phy- 
sician for, or suffered from, any ailment or disease of the middle ear. The 
answers to these questions as they appeared in the medical examination forming 
part of the application were “No.” As a matter of fact the insured had under- 
gone an operation for the removal of some polyps from ‘her nose about ten 
years before; and during, and following the course of this operation she had 
been treated in a'hospital; and she had suffered from a running discharge from 
one of her ears for several years, for which she had received medical treatment, 
which ended about five years before she took out this insurance. The physi- 
cian (Dr. Zacks), who attended her for these ailments, testified that there was a 
Scar from an incision behind each ear which indicated a mastoid operation, but 
he had not performed them, and they did not appear to be recent. The plaintiff 
showed in rebuttal that the insured had truly and correctly answered all the 





1250 The Insurance Law Journal, Vol. 84 [June, 1935 


questions put to her by the company’s medical examiner, and that the questions, 
the answers to which are here objected to, were not propounded by the exam- 
iner nor answered by the insured, but were inserted by the company’s medical 
examiner after she had signed the application. There was some positive evidence 
in support of this position which we shall refer to later. The trial judge left it 
to the jury to decide as a question of fact whether the untrue answers relied 
on by the insurance company as a defense to the action were written in the 
medical examination paper, forming part of the application, before the insured 
signed it or afterwards, holding that, if they found the former to be the fact, 
there could be no recovery; if the latter, there could. The case is a close one, 
but, in the light of the evidence hereinafter referred to and the decisions of the 
Supreme Court in Suravitz v. Prudential Ins. Co., 244 Pa. 582, 91 A. 495, L. R. A. 
1915A, 273; Feinburg v. N. Y. Life Ins. Co., 256 Pa. 61, 100 A. 538; Kister v. 
Lebanon Mut. Ins. Co., 128 Pa. 553, 18 A. 447, 450, 5 L. R. A. 646, 15 Am. St. 
Rep. 696; Dowling v. Merchants’ Ins. Co., 168 Pa. 234, 31 A. 1087; Howard Fire 
Ins. Co. v. Bruner, 23 Pa. 50, 57; Swan v. Watertown Fire Ins. Co., 96 Pa. 37; 
Skruch v. Metropolitan Life Ins. Co., 284 Pa. 299, 131 A. 186; Kuhns v. N. Y. 
Life Ins. Co., 297 Pa. 418; 147 A. 76; Campdon vy. Continental Assurance Co., 
305 Pa. 253, 157 A. 464; Rathblott v. Royal Ind. Co., 310 Pa. 37, 164 A. 718, fol- 
lowed by this court in 'Carrozza vy. National Life Ins. Co., 62 Pa. Super. 153; 
Fidelity Title & Trust Co. v. Metropolitan Life Ins. Co., 64 Pa. Super. 361; 
Soroko vy. Woodmen of the World, 76 Pa. ‘Super. 328 (see, also Union Mut. Life 
Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; Continental Life Ins. Co. v. 
Chamberlain, 132 U.'S. 304, 10 S. Ct. 87, 33 L. Ed. 341), we are of opinion that 
the lower court did not err in not directing a verdict for the defendant, as con- 
tended by appellant. 

The following are some of the circumstances in evidence that support this 
ruling: In the first place, the evidence rebuts any finding that the insured deliber- 
ately perpetrated a fraud on the defendant insurance company and took out insur- 
ance for her mother’s benefit knowing that she was not an insurable risk and 
expecting to enrich the beneficiary by the principal of the policy obtained in return 
for a few quarterly premiums. The evidence shows that the insured was in appar- 
ent sound bodily health; she had not had any recurrence of the trouble for which 
she had consulted Dr. Zacks for about five years; and, what is most significant 
on this point, she was offered and refused a policy for $4,000 by this same insur- 
ance company, and only consented after persuasion by the company’s agent to 
accept the policy in suit for $2,000; the application for the $4,000 policy being 
used and attached as the application for the policy sued on. See Stein v. N. Y. 
Life Ins. Co., 311 Pa. 210, 166 A. 763, reversing 106 Pa. Super. 364, 163 A. 60. 
In the second place, there is no evidence of fraud on the part of the insurance 
company’s agent or the company’s medical examiner, beth of whom are still in 
the company’s employ, thus distinguishing the case from N. Y. Life Ins. Co. v. 
Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934; Applebaum v. Empire State 
Life Assurance Society, 311 Pa. 221, 166 A. 768; Youngblood v. Prudential Ins. 
Co., 109 Pa. Super. 20, 165 A. 666; Price v. Mut. Life Ins. Co., 109 Pa. Super. 
419, 167 A. 233; nor by the beneficiary, as in the two last cited cases; she could 
not read and write English. The instructions of the company required the answers 
to be filled in by the medical examiner, not by the applicant. See page 120 a, where 
the medical examiner certifies “that I have asked each question exactly as set forth 
on the other side of this sheet [that is, on the ‘Answers to the Medical Exam- 
iner’] and that the applicant’s answers thereto are in my handwriting,” etc. Two 
of her brothers and a sister had agreed to take out life insurance policies at the 
same time and were examined just before her, and two brothers were in the room 
with her when the examination took place. While the form provides that the 
“examination must be made in private; no agent or third person being present,” 
the instruction was not observed. The company’s agent so testified. The examina- 
tion took place in the dining room of the insured’s home. He was in the adjoin- 
ing room. The insured’s sister, Etta Stein, was the first to be examined by the 
company’s doctor, and left the room before Kate Stein was examined. The pre- 
liminary questions as to family history were asked of and answered by this sister, 
who was first examined. These questions were not repeated, and certain other 
questions going into their health in detail were not propounded to the other appli- 
cants by the doctor nor the answers filled in by him at the time, but subsequently. 





Life] Stein v. New York Life Ins. Co. 1251 


Her brothers, Archie and Reuben, the first of whom applied and was examined 
for a policy at the same time, which he subsequently received, testified that they 
were in the dining room when Kate Stein was being interrogated by the medical 
examiner, and that he did not ask and she did not answer the questions which 
the defendant contends were fasely answered, nor any of the specific questions as 
to her past health; in fact, one gathers from their testimony that the examinations 
following Etta Stein’s were somewhat perfunctory and not as complete as hers 
had been. The evidence would seem to warrant the inference by the jury that 
Etta Stein’s was the only application which was fully answered and filled out by 
the medical examiner when she signed it, and that as to the rest, in order to 
save time, the medical examiner asked such questions as he thought necessary and 
had the applicants sign the papers before they were fully filled out, inserting 
afterwards from their general appearance the answers to the other questions. The 
medical examiner admitted that, although the “Medical Examiner’s Report,” which 
was on the other side of the sheet containing the “Answers to the Medical Exam- 
iner,” above referred to, required him to make a thorough physical examination 
of the applicants, he had not examined Kate Stein’s nose or ears, relying, as he 
said, on her answers to the questions before mentioned, and perhaps on her gen- 
eral appearance, which he reported to be healthy. He certified further that he had 
examined her, in private, which was not the case, and had fully reviewed all the 
answers on both sheets, which was denied by the insured’s brothers. Although four 
policies were issued by the insurance company as of December 23, 1929, the date 
of the examination above—one to Etta Stein, one for $4,000 to Kate Stein (which 
she refused to take), one to Archie Stein, and one to Gersen Stein—and the 
agent of the company testified they were in the dining room together during the 
examination, the medical examiner swore that he had examined only the two 
girls. But the policy of Gersen Stein, produced in court, showed that the doctor 
had made the examination of that applicant on the same day that he examined 
Etta and Kate; and Archie testified that he had been given a rather cursory 
examination at the same time. 

The evidence of Archie Stein was positive and definite; that of Reuben Stein 
less so. The company’s medical examiner admitted that he had not complied with 
his instructions. His testimony was contradicted in some particulars by the com- 
pany’s agent and by the evidence of the insured’s brothers and the policy of 
Gersen Stein. 

[1] In the peculiar circumstances of this case, we are not convinced that, under 
the decisions above cited, the court erred in submitting, as a question of fact to 
the jury (1) whether the insured had answered the questions relating to her 
previous condition of health and they had been written down by the medical 
examiner prior to her signing the application; or (2) whether these answers had 
been written in by the medical examiner after the insured had signed the applica- 
tion, and without having been made by her; that in the former event there could 
be no recovery; in the latter, there could. 

The case is different from those relied on by the appellant, where the insured, 
who could read, failed to read the answers inserted to the questions in the appli- 
cation before signing it. See Applebaum v. Empire State Life Assurance Society, 
311 Pa. 221, 166 A. 768; Koppleman v. Commerical Casualty Ins. Co., 302 Pa. 106, 
153 A, 121; Rinker v. AStna Life Ins. Co., 214 Pa. 608, 64 A. 82, 112 Am. St. Rep. 
773; N. Y. Life Ins. Co. v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934. 
Here the jury found the answers were not written in the application when the 
insured signed it, and therefore could not have been read by her. : 

[2] The appellant also contends that the retention for a year, by the insured, 
of the policy, which contained these false or incorrect answers in the “Medical 
Examination” attached to the application, amounted, in law, to an approval and 
adoption of the answers, and estops the plaintiff from alleging that they were not 
made by the insured. On this point the recent pronouncement of the Supreme 
Court in Rathblott v. Royal Indemnity Co., 310 Pa. 37, 40, 164 A. 718, 719, is 
pertinent: “Nothing in this record would justify the conclusion that plaintiff was 
not entitled to accept his policy in the belief that defendant had prepared it in 
accordance with the understanding of both. “The defendant cannot be released 
from its contract because the plaintiff, acting in good faith, accepted without 
examination the policy written by its agent.’ Dowling v. Merchants’ Ins. Co., 168 
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Pa. 234, 239, 31 A. 1087.” In Kister v. Ins. Co., supra, which was also cited in the 
opinion in the Rathblott Case, the Supreme Court said: “A copy of the application 
accompanied the policy, and it is argued that Kister could and ought to have read 
it; and if he had done so he would have seen the answers were untrue. These 
are considerations which were properly addressed to the jury. We cannot say 
that the law, in anticipation of a fraud upon the part of a company, imposed any 
absolute duty upon Kister to read his policy when he received it, although it would 
certainly have been an act of prudence on his part to do so. Howard Ins. Co. y. 
Bruner, Pa. 50; Union Mutual Life Insurance Co. v. Wilkinson, 13 Wall. 222 
[20 L. Ed. 617]. One thing is certain, however,—the company cannot repudiate 
the raas of its agent, and thus escape the obligations of a contract consummated 
thereby, merely because Kister accepted in good faith the act of the agent without 
examination.” And this accords with common usage and experience. Not one 
person out of fifty, on receiving an insurance policy, makes a careful examination 
of the copy of the application attached to his policy to see if it is identical with 
the original application which he signed. He should not be expected to. He has 
a right to rely on its being in the same condition as when he executed it and that 
no change has been made in it to his detriment. Besides, if the copy attached 
to his policy is as reduced in size and indistinct in outline as the photostatic copies 
of such papers usually attached to policies of insurance in briefs and records on 
appeal, he could scarcely decipher it if he did scrutinize it. 

This disposes of the assignment relating to the refusal of judgment non 
obstante veredicto. 

[3] As to the assignments relating to the rule for a new trial, the evidence of 
declarations by the insured made after the issuance of the policy, as to her condi- 
tion of health before the policy was issued, was excluded in accordance with the 
decisions of the Supreme Court in Oplinger v. N. Y. Life Ins. Co., 253 Pa. 328, 
98 A. 568, and Kuhns vy. N. Y. Life Ins. Co., 297 Pa. 418, 147 A. 76. Besides, if 
we are right on the main question, the evidence was immaterial. The insured’s 
knowledge that she suffered from ailments of the nose and ears and had been 
operated on because of them only became material in the event that she had made 
answers denying those facts in the application; and the court ruled that, if she 
made those answers, there could be no recovery. 

We do not feel that the verdict was so clearly against the evidence as to 
require a new trial. On the contrary, we think the jury might very properly 
come to the conclusion they did. 


e The assignments of error are overruled, and the judgment is affirmed. 
SHUGART v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. Feb. 1, 1935. 
176 Atlantic Reporter 546. 
INSURANCE. 


In action on life policies for additional benefits for accidental death, evidence 
that death was caused by fall down steps held to make case for jury, notwith- 
standing evidence that deceased suffered from chronic and progressive disease of 
bone known as Paget’s disease and defendant’s contention that fall was caused by 
diseased condition of bones of legs. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal No. 55, October term, 1934, from judgment of Municipal Court, Phila- 
delphia County, No. 790, June term, 1933; John E. Walsh, Judge. 

Assumpsit by Charles Shugart, administrator of the Estate of Lottie Shugart, 
against the Metropolitan Life Insurance Company to recover additional benefit 


under life policies for accidental death. From a judgment for plaintiff for $655.08, 
defendant appeals. 


Affirmed. 

Argued before Keller, Cunningham, Baldrige, Stadtfeld, Parker, and James, jy. 
Arthur G. Dickson, of Philadelphia, and Leroy A. Lincoln, of New York City, 
appellant. 

Joseph Jaffe and Daniel Marcu, both of Philadelphia, for appellee. 
CUNNINGHAM, Judge. aa 
Plaintiff's intestate, Lottie Shugart, was the insured in three industrial life 
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insurance policies, issued from time to time by the defendant below and appellant 
herein, Metropolitan Life Insurance Company, and payable to her estate. The 
total amount of the policies was $636, and to each was attached an accidental 
death benefit rider providing, in so far as this case is concerned, for the payment 
of additional death benefits, equal to the face amount of the policies: “Upon 
receipt of due proof that the insured * * * has sustained * * * bodily injuries, 
solely through external, violent and accidental means, resulting, directly, and 
independently of all other causes, in the death of the insured. * * * No accidental 
death benefit will be paid * * * if death is caused or contributed to, directly or 
indirectly, or wholly or partially, by disease, or by bodily or mental infirmity.” 

Upon the sudden death of the insured on April 15, 1933, appellant paid the 
face amount of the policies. Averring that the insured’s death resulted, directly 
and independently of all other causes, from head injuries sustained through 
external, violent, and accidental means, i. e., by falling from the top to the bottom 
' a flight of four steps at the front door of her residence, plaintiff brought this 
action to recover the additional sum of $636, under the provisions of the riders. 
The only defense interposed was that the death of the insured “was contributed 
to by disease,” and was not caused “solely through external, violent and accidental 
means.” The trial resulted in a verdict in favor of plaintiff for $655.08—the 
amount of the accidental death benefits provided for in the riders, with interest 
thereon. Appellant’s motions for a new trial and for judgment n. o. v. were 
denied, and it now appeals from the judgment entered upon the verdict. 

[1, 2] The assignments raise the single question whether it was error to refuse 
appellant’s point for binding instructions and deny its subsequent motion for judg- 
ment n. oO. V. 


The principles of law, relative to the extent of the burden resting upon the 
plaintitf in a case of this kind and the character of proof required, were considered 
by this court in the recent case of Lubowicki v. Metropolitam Life Ins. Co., 114 Pa. 
Super. 596, 174 A. 649, and need not be repeated. The provisions of the rider there 
involved were identical with those here present, but the trial judge affirmed the 
defendant’s point for binding instructions, and we agreed with the court below in 
holding that the plaintiff in that case had not submitted sufficient evidence to entitle 
her to go to the jury. 

When the evidence in this case is read in the light most favorable to the plain- 
tiff, as it must be, it is apparent that a number of material facts are not in contro- 
versy. That the insured died within three hours after falling down the front steps 
of her residence and striking the hack of her head upon the lower step with suffic- 
ient force to split the tread lengthwise, or that the immediate cause of her death 
was an epuidural hemorrhage from the meningeal artery, causing approximately six 
ounces of blood to gather between the skull and the brain covering, is not disputed. 

Nor is it questioned that she had been suffering for a considerable period of 
time with a chronic and progressive disease of the bones—known as Paget’s disease 
or osteitis deformans—in which the percentage of lime in the bones becomes abnor- 
mally low, resulting in their enlargment and softening. As disclosed in an autopsy, 
the insured’s skull was at least twice as thick as that of a normal person and some- 
what softened: the bones of her extremities were also affected and her legs and 
arms somewhat bowed. There was uncontradicted evidence that, notwithstanding 
these conditions, she had been living a normal life and doing all her housework; on 
the afternoon of the fall, she had visited her daugher in a distant part of the city 
(unaccompanied and traveling by trolley), and had engaged in active play with her 
grandchildren. There was evidence that Paget’s disease does not shorten life. When 
present, some weakness and stiffness usually exists, “but death occurs only from 
intercurrent disease, usually pulmonary, or from advanced arteriosclerosis, which 
is a prominent feature of the malady.” The physicians who conducted the autopsy 
testified they found no indication of pulmonary lesions or of arteriosclerosis. 


Another abnormality disclosed by the post mortem was that the insured con- 
genitally had but one kidney, but the medical witnesses called in behalf of plain- 
tiff testified her health had not been impaired by this circumstance. Not only was 
the contention made in behalf of appellant that the insured’s bodily infirmity con- 
tributed generally to her death, but it was also specifically contended that her 
fall was not purely accidental, but was caused by the diseased condition of the 
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bones of her legs. The fact of the fall was not disputed, but its cause was in 
controversy. 

While the insured was at the residence of her daughter, during the afternoon 
of the day she was injured, an effort was made to deliver a package at her home. 
As the house was locked, the package was left with her next-door neighbor. 
Shortly after the return of the insured, a son of her neighbor brought the pack- 
age to her. She was standing on the broad step leading to her front door with 
her arms extended to receive it from him as he stood on the pavement about 
four feet below her. His description of the occurrence reads: 

“A, * * * As she went to receive the package, it seemed that her left 
foot tripped and she fell over towards her right and I dropped the package and 
made - grab her, and caught her about the waist line and it seems her left foot 
tripped. 

“Q. What do you mean, tripped over what? A. Over her right foot, just 
seemed to hit the foot and she went over towards the right. 

“Q. How did she land, strike anything? A. Yes, she struck the step as I 
caught her by the waist line. 

“Q. Which step? A. The bottom step. 

“Q. Did she land face up or face down? A. Face up. 

“Q. On her back? A. On her back. 

“Q. Did you assist her up to her feet? A. Yes, with her husband, she was 
complaining to her husband about her head. 

“Q. What did she say? A. ‘Oh, Charlie my head, my head.’ 

“Q. Did she get up on her feet then? A. Yes, and we assisted her in the 
house.” 

A physician, Dr. Glauser, was called immediately and, finding that insured was 
unconscious and suffering from shock, had her removed to a hospital, where she 
died within a few minutes after admission. 

Dr. Gershon Ginsburg, who conducted the post mortem along with Dr. 
Glauser, was also called as a witness for plaintiff. Upon the vital question in this 
case Dr, Glauser testified that the hemorrhage which caused insured’s death was 
“not a case of hemorrhage from Paget’s disease,” and that he could see no con- 
nection between the fall and death and the disease with which the insured was 
afflicted. An excerpt from Dr. Ginsburg’s testimony reads: 

“Q. Having heard all those things, [the prior testimony] doctor, would you 
say Paget’s disease had any effect on the death of this woman? A. No, sir. 

“Q. What would you say caused her death? A. Her death was due to the 
pressure of the blood on the brain. 

“Q. Caused by what? A. By pressure on the brain due to a hemorrhage. 

“Q. What would you say caused that doctor? <A. The fall, evidently, accord- 
ing to the history.” 

In our opinion, the evidence to which we have referred was sufficient, 1f 
accepted by the jury, to meet the burden imposed upon the plaintiff. 

The opinions expressed by the medical experts through whom the plaintiff 
spoke were combated to some extent by Dr. Thomas A. Shallow, called by appel- 
lant. His only knowledge of the case was gained by listening to the testimony for 
the plaintiff. As we read his testimony, his conclusions were that the disease from 
which the insured was suffering “could” have contributed to her fall and death 
because the bones of one thus afflicted “do not have the actual resistance to force 
that you have in a normal individual,” and because arteriosclerosis (affecting, as 
it does, the elasticity of the arteries) is a condition which, in his opinion, is 
present in Paget’s disease at the stage to which plaintiffs experts said it had 
advanced. The other testimony in behalf of appellant had no material bearing upon 
the controlling questions. 


The issue raised by the medical testimony was submitted to the jury in a 
charge concerning which no complaint is made, and appellant seems to have been 
given the full benefit of its expert evidence by the affirmance of its second point, 
reading: “2. If you shall find from the evidence that disease or bodily infirmity 
contributed in any way to insured’s death, as, for example, by making her more 
readily fall as the result of tripping or giddiness, or by making a blow that did 
not fracture the skull, or even break the skin, have a fatal result, because the 
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arteries were not protected by normal bone structure, or were hardened and 
fragile, then your verdict should be rendered for the defendant.” 

We think the case was clearly for the jury; it was within its province to 
decide which theory it would accept. Upon a careful examination of the evidence, 
we are convinced that the trial judge did not err in refusing appellant’s point for 
binding instructions and that the court below was justified, upon the whole record, 
in denying its motion for judgment in its favor, notwithstanding the verdict. 

Judgment affirmed. 


SMITH v. PRUDENTIAL INS. CO. OF AMERICA. No. 13981. 
Supreme Court of South Carolina. Jan. 17, 1935. 
178 Southeastern Reporter 124. 
INSURANCE. 
Evidence whether spinner suffering from recurrent pellagra was totally and 
permanently disabled within group policy held for jury. 

Evidence showed that, while insured had been engaged as spinner 
for twelve months before trial, recurrent pellagra rendered her in- 
capable of working at times, and that she should not work at all at 
least six months of the year; that she was afflicted with nervous or 
fainting spells or epileptic fits, had become emaciated, was unable to 
work at all for’nearly three years, and was only able to do light work 
of less hours and fewer days with help of her sister. 


(For other cases, sec Insurance, Dec. Dig. § 668[13].) 


Appeal from Common Pleas Circuit Court of Anderson County; G. B. 
Greene, Judge. ; 

Suit by Lillie Smith against the Prudential Insurance Company of America. 
From a judgment for plaintiff and an order refusing a new trial, defendant ap- 
peals. 


Affirmed. 


Haynsworth & Haynsworth, of Greenville, and Watkins & Prince, of An- 
derson, for appellant. 

Leon L. Rice, of Anderson, for respondent. 

A. L. Gaston, Acting Associate Justice. 

_ This is a suit for disability benefits under a group policy issued by the de- 
fendant upon the plaintiff and other employees of Anderson Cotton Mills. The 
defendant’s motion for a uonsuit and for a directed verdict were refused, and 
a verdict was rendered in favor of the plaintiff. The motion for a new trial 
was overruled, and judgment was entered for $372.01, representing the amount 
due on the policy at the time the suit was begun, with interest. 

The sole issue raised by the exceptions on appeal is whether there was any 
testimony tending to show that the plaintiff became totally and permanently 
disabled within the meaning of the policy prior to its cancellation. There are 
three exceptions, all of which raise this question, that there was no evidence 
of such disability, as defined by this court under the provisions of such insur- 
ance contracts, but that the evidence admits of only the one conclusion that 
she is still doing her same work in the usual manner. 

The testimony for the plaintiff in this case tends to show that she was 
running ten and twelve sides in the spinning room at the Anderson Cotton 
Mills when the policy was issued on December 11, 1929. She testified that 
thereafter she “got disabled to work and they took my sides away from me 
because I could not keep them up.” She then worked as a spare hand until 
she was refused work for several nights and had to quit. She was unable to 
work for nearly three years, and was ‘supported by the R. F. C. and the Salva- 
tion Army, and during this time her father went to the county home to be 
cared for. It does not appear that she did any work whatsoever during this 
time, but she was later employed by the Victor Monaghan Company from July 
15, 1933, through June, 1934, and was working there! when the case was tried. 
But she states that her sister now helps her to carry on her work, and that 
without her help she could not carry on her work now as a spinner. The 
medical testimony for the plaintiff shows that she is below par mentally, and 
has chronic pellagra which aggravates her condition, and that she suffers with 
hts, at which time she would be in a dazed condition without knowing any- 
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thing. The doctors also testified that she has what is called recurrent pellagra, 
and in her present condition until the breaking out occurs she is able to do 
some light work without injury to her health. She also suffers with nervous- 
ness and loss of weight, and pellagra does affect the mind. The defendant's 
witnesses testified that she worked regularly at the Victor Monaghan Company 
for about a year and these witnesses claim that they had never seen her sister 
at any time assist her, nor did her present employers know that she was sick 
with pellagra during the past year. The medical testimony for the defendant 
shows that she was examined on September 19, 1932, by Dr. J. B. Latimer and 
that he did not find any acute breaking out then, but that she complained of 
weakness, nervousness, sore mouth, and breaking out on her arms. Dr. Lati- 
mer also testified that the plaintiff is not at all normal mentally, and _ that 
pellagra affects the mind. 

It will be seen, therefore, that, while it is undisputed that she has been 
engaged as a spinner for the last twelve months, at and before the trial of the 
case on circuit; yet she testified that she cannot carry on her work without the 
help of her sister, which was disputed by the defendant; and the medical tes- 
timony shows that she 1s now suffering mentally and physically with the dread- 
ed disease of pellagra, which began while the policy was in force, and which, 
although recurrent in form, renders her incapable of working at times, and 
that a person in this condition, who wants to regain her health, should at least 
six months of the year not work at all, and that, unless she has proper diet 
and proper vitamin and proper treatment, she is going to continue always in 
the condition she is at present. Coupled with this impairment are the further 
facts that she is afflicted with nervous or fainting spells or epileptic fits; has 
become emaciated; was unable to work at all for nearly three years; and is 
only able now to do light work of less hours and fewer days with the help of 
her sister. In opposition to this contention the defendant claims that, because 
of curtailment by the mill, she did not work daily; that she quit work to go 
on the farm with her father; that she was. a roving mill hand; that she delayed 
for two years to file her claim for disability; and that she was satisfactorily 
doing her regular work without help when the case was tried. 

The case was tried: twice, resulting in a mistrial on the first trial. Two 
circuit judges who heard the evidence ‘submitted the case to the jury; and the 
second jury found for the plaintiff on these disputed issues of fact. 

It is reasonably inferable from the testimony that the plaintiff quit work 
because of her diseased condition and inability to carry on her customary 
work, upon which she depends for a living in substantially her usual manner; 
that she honestly lost three years from work as the result of such disability 
2nd can now only carry on her work in a light way with help; that she depends 
on mill work for a living, and is neither a loafer, idler, nor malingerer; and 
that the defendant without just cause or excuse refused to pay her just claim 
before suit and is now liable under its policy contract. 

Under the testimony in this case we think that the question whether 
plaintiff was “totally and permanently disabled,’ as that phrase has been de- 
fined by this court in connection with its use in insurance contracts, was un- 
doubtedly an issue for the jury. Wade v. Metropolitan Life Insurance Com- 
pany (S. C.) Seo, *, (filed August 14, 1934); Richards vy. Supreme Forest 
Woodmen Circue, 173 S. C. 63, 174 S. E. 907. 

There was ample testimony to sustain the verdict, and it should stand. 

The judgment is affirmed. 

Stabler, Carter, and Bonham, JJ., and G. Dewey Oxner, A. A. J. concur. 


OWENS v. SOVEREIGN CAMP, W. O. W. No. 13976. 
Supreme Court of South Carolina. Jan. 14, 1935. 
178 Southeastern Reporter 125. 
1. INSURANCE. 


_ “Total disability” is a relative term, dependent upon occupation of person 
involved and circumstances of each case, and should not be construed literally, 
but, as used in insurance contracts, “total disability” means inability to do sub- 


? Rehearing granted. 
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stantially all of the material acts necessary to the prosecution of the insured’s 
business or occupation, in substantially his customary and usual manner. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

2. INSURANCE. 

In action on fraternal insurance certificate for “total disability,” insured 
was not entitled to recover where proof showed that insured had continued his 
usual occupation at mill, aithough not on full time and with somewhat decreased 
production. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from Common Pleas Circuit Court of Pickens County; G. Dewey 
Oxner, Judge. 

Action by J. L. Owens against the Sovereign Camp of the Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with directions. 

Hodges & Hodges, of Greenville, for appellant. 

Julian D. Wyatt, of Pickens, for respondent. 

STABLER,’ Justice. 

This action was brought by the plaintiff to recover certain disability benefits 
under a certificate of insurance which had been issued him by the defendant asso- 
ciation. The sole issue made on trial of the case was whether there was any testi- 
mony tending to show that the insured was totally disabled, as that phrase has 
been defined by this court in connection with its use in insurance contracts. The 
defendant’s motion for a directed verdict was overruled, and the jury found for 
the plaintiff $500. The ground of the motion, that there was no evidence of such 
disability, is renewed here by the execptions, and this is the only question involved 
in the appeal. 

[1] We have held that “what amounts to a total disability is a relative matter, 
and depends largely upon the circumstances of each case, and upon the occupation 
and employment in which the person insured is engaged” (McCutchen vy. Insurance 
Co., 153 S. C. 401, 151 S. E. 67, 80); that the phrase is not to be literally con- 
strued, but that a person is “deemed totally disabled when he is no longer able to 
do his accustomed task, and such work as he has only been trained to do, and 
upon which he must depend for a living” (Taylor v. Insurance Co., 106 S. C. 
356, 91 S. E. 326, 327, L. R. A. 1917C, 910); and that the total disability con- 
templated by contracts of insurance “is inability to do substantially all of the 
material acts necessary to the prosecution of the insured’s business or occupation, 
in substantially his customary and usual manner” (Berry v. Insurance Co., 120 
S. C. 328, 113 S. E. 141, 142). : 

|2] The court has read with especial care the testimony taken in the case at 
bar, but deems a review of it unnecessary. While it appears that the insured was 
an unwell man, perhaps seriously afflicted, it was conceded that, from the date he 
claimed his disability began to the time of the trial of the case, he had continued 
to work, although not on full time and with a somewhat decreased production, in 
the Easley mill, at his accustomed task, which he had been trained to do, and 
upon which he depended for a living; and we find no evidence in the record which 
shows, or from which the inference might be drawn, that he was unable, during 
the period of his alleged total disability, to do all the material acts necessary to 
the prosecution of such occupation or work, in substantially his customary and 
usual manner. The defendant therefore was entitled to a directed verdict. 

_ The judgment of the circuit court is reversed, and the case remanded, with 
instructions that judgment be entered up for the defendant under rule 27 of this 
court. 


Carter and Bonham, JJ., and A. L. Gaston, A. A. J., concur. 


FAVAZZA v. NEW YORK LIFE INS. CO. 
Supreme Court of Tennessee. Jan. 12, 1935. 
77 Southwestern Reporter (2d) 812. 
1. INSURANCE. 
_ In beneficiary’s suit on lapsed life policy under clause providing for restora- 
tion ot policy on proof of total disability, insurer held not to have noticed that 
msured was afflicted with endocarditis, and was disabled at time of lapse, from 
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insured’s examination for reinstatement ten months prior to death where exam- 
ination showed insured was in good condition except for heart trouble, and 
insured stated in application he was in good health and engaged in gainful occu- 
pation, 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. 

In beneficiary’s suit on lapsed life policy under clause providing for restora- 
tion of policy on proof of total disability, insurer’s offer to reinstate insured at 
large increased premium held not to show that insurer had knowledge that insured 
was disabled at time of lapse. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

In beneficiary’s suit on lapsed life policy under clause providing for restora- 
tion of policy on proof of total disability, that beneficiary informed insurer when 
she attempted to pay defaulted premium that insured was ill and had been sick 
for eight months held not to give insurer knowledge that insured was disabled at 
time of lapse. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

That dividend had been declared which could have been applied to reduce 
defaulted premium to $2.45, had insured been informed thereof, would not enable 
beneficiary to recover on policy where policy did not provide for notice to insured 
cf dividends, evidence did not establish that notice of dividend had not been given 
in notice of premium due which was mailed to insured’s last known address, and 
matter was not made issue in cause. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

5. INSURANCE. 

Life policy is contract between insurer and insured which establishes con- 
tractual relationship between parties, whose rights are measured by terms of 
contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Chancery Court, Shelby County; M. C. Ketchum, Chancellor. 

Suit by Mrs. Jennie Favazza against the New York Life Insurance Company. 
The Court of Appeals reversed the decree of the chancellor, and both parties 
petitioned for certiorari. 

Petition denied. 

Hunter Lane, of Memphis, for appellant. 

Ewing, King & King, of Memphis, and Louis H. Cooke, of New York City, 
for appellee. 

McKinney, Justice. 

This is a suit on a lapsed life insurance policy, issued on January 11, 1928, on 
the life of C. P. J. Favazza, who was twenty--one years of age at that time. The 
wife of insured was named as beneficiary, but later the beneficiary was changed 
to complainant, who is the mother of insured. The quarterly premium to be paid 
was $32.25. The policy provided (1) for the payment of $5,000 upon receipt ol 
proof of death, or (2) $10,000 if death result from accident, and (3) upon receipt 
of due proof of total and permanent disability monthly indemnity of $50, and 
waiver of premiums during such disability. The insured paid his premiums up to 
January 11, 1930. He died January 8, 1931. 

The suit is predicated upon the theory that insured was totally and permanently 
disabled when the January 11, 1930, premium became due, and that the company 
had knowledge of that condition and is estopped to rely upon insured’s failure to 
claim indemnity and to file formal proof of such disability. The involved pro- 
vision of the policy is as follows: 

“In event of default in payment of premium after the Insured has become 
totally disabled as above defined, the policy will be restored and the benefits shall 
be the same as if said default had not occurred, provided due proof that the 
Insured is and has been continuously from date of default so totally disabled and 
that such disability will continue for life or has continued for a period of not 
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less than three consecutive months, is received by the Company not later than six 
months after said default.” 

The two following issues were submitted to the jury, both of which were 
answered in the affirmative, to wit: 

“First, was the insured, Charles P. J. Favazza, so disabled by disease that 
he was wholly prevented from performing any work, from following any occu- 
pation, or from engaging in any business for remuneration or profit on February 
11, 1930, which was the last day of the grace period for the payment of his 
premium? 

“Second, if you answer the first issue ‘Yes,’ then answer whether the Insur- 
ance Company, within six months from February 11, 1930, received due proof 
that the insured was and had been from the date of default, so totally disabled, 
and that such disability would continue for life, or had continued for a period of 
not less than three consecutive months?” 

The chancellor seemed in doubt as to whether he should sustain the defend- 
ant’s motion for a directed verdict, but finally decided to let the case go to the 
jury. The Court of Appeals reversed the decree of the chancellor, sustained the 
defendant’s motion for a directed verdict, and dismissed the bill. The opinion was 
prepared by Judge Crownover and was concurred in by Judge Senter. Judge 
Anderson filed a dissenting opinion, upon the theory that the defendant knew, or 
should have known, that the insured was totally and permanently disabled, should 
have so advised him and paid the indemnity due in that situation, notwithstand- 
ing insured had never claimed either verbally or in writing that he was totally and 
permanently disabled, and had never made any claim for compensation on account 
of disability. On the other hand, insured, on March 11, 1930, applied in person 
for reinstatement, and, in his written application, stated that he was in good 
health, had gained five pounds in weight during the past five years, had not con- 
sulted a doctor for five years, and was then engaged in writing life insurance. 
The company’s physician, Dr. Campbell, made the usual examination given one 
who is applying for insurance, and reported to the company: “Except for murmur 
& slight cardiac hypertrophy, applicant stands good examination.” Dr. Campbell 
further reported that the heart murmur was well compensated. Every physician 
who testified in the case stated that one so affected may perform the usual duties 
and live the normal span of life. Insured died from bacterial endocarditis result- 
ing from an infected throat. Dr. Campbell testified that, when he examined insured 
on March 11, 1930, he discovered nothing to indicate that he had endocarditis. 

The first physician who’ treated insured was Dr. Simpson. 
his testimony as follows: 

“Q. I will ask you to tell this Court and jury what he came to you for, what 
his condition was, and what you did for him. 

“A. Charlie Favazza came to me on the 23rd day of August, 1929, suffering 
with a severe throat trouble. He gave a history of having been sick for several 
weeks, and that he had been sick in bed for several days before coming to my 
office. When I saw him he was walking about, but quite sick, had a temperature 
about 102, and he had complained of his throat being very sore. Of course, I at once 
examined his throat, and he had what we call a quinsy peritonsillar abscess, an 
abscess around the tonsil, with the swelling—the abscess was on the right side. I 
at once, under a local anaesthesia, opened his abscess on the left side—right side 
of his throat, and evacuated about three or four ounces of pus. That was on 
the 23rd, and then I saw him off and on for several days, and he rapidly improved. 
After about a little over a week in time the most of the pus was gone. There 
was very much less swelling, and he was able to do better. Able to get around 


somewhat better. Then he disappeared from my office and did not come back 
again. 


We quote from 


a “Q. I will ask you what you advised Charlie to have done at that time, Dr. 
Simpson ¢ 

“A. I advised him to have his tonsils removed in two or three weeks after 
I first saw him. That is, as soon as all the acute inflammation would disappear, 
I advised that he should have his tonsils removed. 

“Q. I will ask you if you would say Charlie Favazza at that time had a 
severe septic sore throat? 

“A. Yes sir. He had abscesses in the tonsils and was sick. 
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“Q. I will ask you, Dr. Simpson, if such a throat as Charlie Favazza had 
could and often does produce bacterial endocarditis? 

“A. It does, quite often. 

“Q. I will ask you as a throat specialist what is one of the most usual causes 
of bacterial endocarditis? 

“A. Tonsil infection. 

“Q. Charlie Favazza died of heart trouble, subacute bacterial endocarditis, 
assuming this, if he had this throat trouble—this is a hypothetical question—and 
no other infection was brought to your attention, and he died of subacute endo- 
carditis, tell the jury if you would say that the septic throat, abscessed throat, 
caused the endocarditis? 

“A. I would say that is very likely, that throat infection very likely did cause 
all the trouble set up in the arteries of endocarditis.” 

Insured was engaged during the months of October, November, and December 
of 1929, and the months of January and February of 1930, in writing life insurance 
for the Columbian Mutual Life Insurance Company, having written insurance dur- 
ing that period to the amount of $65,000. He was regularly instructed by the 
agents of his employer as to the various kinds of insurance, and wrote policies 
providing compensation for total and permanent disability, with waiver of future 
premiums. He was intelligent, and had gone through the eighth grade of the 
Memphis city schools. There is no basis for assuming that he was not familiar 
with the terms and provisions of his policy. For several months, beginning about 
the Ist of January, 1931, he was also engaged in operating a truck between 
Memphis and St. Louis. 

Early in March, while insured was in St. Louis, complainant came to the 
local office in Memphis, and stated that insured was sick and that she had come 
to pay the premium on his policy. She was advised that the policy had lapsed, 
and that he could apply for examination and reinstatement, which he did on 
March 11, as heretofore stated. The company declined to reinstate him, except 
on payment of a considerably increased premium, which he was unwilling or unable 
to pay, and no further action was taken until after his death in the following 
January. 

[1] Some time in May, 1930, insured had his tonsils removed by Dr. Levy. 
Dr. Levy did not testify, and the record is silent as to the effect of this operation. 
Insured was admitted to the Memphis General Hospital on June 9, 1930. He was 
attended by Dr. Watson, who diagnosed his case as endocarditis, which is blood 
poisoning. He was discharged July 7, 1930, but left the hospital against the advice 
of the hospital authorities. The foregoing appears from the hospital records. Dr. 
Watson did not testify. He again entered the General Hospital on October 24, 
1930, and was discharged November 25 following, and, as previously stated, died 
on January 8, 1931. There is medical testimony to the effect that one afflicted 
with endocarditis lives from six to eighteen months. Certainly, under the fore- 
voing state of facts, it cannot be contended that the insurer knew, or had any 
reasonable cause to believe, that insured was totally and permanently disabled, so 
that he was “wholly prevented from performing any work, from following any 
occupation, or from engaging in any business for remuneration or profit. 
Insured in his application for reinstatement, which the company had a right to 
rely upon, stated that he had no disease, was in good health, had gained in weight, 
and was engaged in a gainful occupation. The medical examination confirmed 
his statement, with the exception of the heart lesion, of which he was ignorant. 
He made the false statement that he had not consulted a physician within five 
years. The statements which he made and the examination of Dr. Campbell 
negative the theory now advanced that he was suffering at that time with 
endocarditis. The insured was an intelligent young man, was experienced in 
writing life insurance, and fully realized that he was not totally and permanently 
disabled, and made no claim to that effect. To say that in these circumstances the 
company was obligated to discover and disclose to him that he was suffering with 
blood poisoning, which rendered him totally and permanently disabled, transcends 
the bounds of reason and conflicts with the requirements of the contract which 
the parties entered into. The insured knew better than any other person whether 
he was incapacitated to work, and under the agreement he was to make claim 
for compensation, supported by due proofs of total and permanent disability. We 
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have been cited to no authority that imposes upon the insurer the duty to use 
diligence in ascertaining the existence of disability. If such were the law, then 
these companies would be at the mercy of designing beneficiaries, notwithstanding 
the plain provisions of the contracts requiring the beneficiaries to take affirmative 
action as a condition precedent to establishing liability against the insurers. If the 
doctrine of estoppel has any application in this cause, it should be applied to the 
insured rather than to the company. 

‘[2] It is argued that the offer of the company to reinstate insured at such a 
large increase in premium indicates that the company had some information, which 
it has not disclosed, that led it to believe that this was a hazardous risk, and 
counsel draw an inference from this circumstance that the company was aware 
that insured had endocarditis. Surely if the company had knowledge that insured 
had this disease which would terminate his existence in from six to eighteen 
months, it would not have offered to reinstate him for the designated premium of 
$79 per quarter. The facts are that shortly after this policy was issued the 
company received information that this was not a desirable risk. The nature of 
this information is not disclosed, but on June 4, 1928, the company wrote the 
Memphis office to the effect that, should this policy lapse, reinstatement will only 
be considered on receipt at the home office of evidence of insurability, including 
a full medical examination by the company’s examiner. This letter was written 
long before it is even claimed that insured’s health had become impaired. Upon 
receipt of the foregoing letter, the Memphis office noted on insured’s premium card 
“I. R.,” indicating “impaired risk.” So that, when complainant came to the office 
in March, 1930, to pay the premium on this policy, the cashier quite naturally 
informed her that the policy had lapsed, and that insured would have to apply 
for reinstatement and undergo a medical examination. It further appears that, 
when this application for reinstatement was made, the company applied to the 
Merchants’ Credit Association for a report on insured. This report is filed as 
an exhibit, and states that insured has been in the employ. of the Columbian 
Mutual Life Insurance Company for the past six months, that he has not recently 
complained of any ailment, and that he has not had any serious illness within 
the past three years. In response to inquiry as to use of intoxicants, this report 
states: “Drinks only to mild hilarity.” Insured in his application for reinstate- 
ment had stated that he was a total abstainer. 

|3| The evidence further shows that one with a heart lesion is below nor- 
inal, which affects the 1isk, notwithstanding one so afflicted, if careful, can en- 
gage in most any ordinary work that does not involve physical strain, and may 
live out his expectancy. In view of the foregoing, the company very correctly 
concluded that this was an impaired risk. Much emphasis is placed upon the 
testimony of complainant’ that, when she appeared at the local office in Mem- 
phis, in March, 1930, she informed the cashier that insured was ill and had 
been sick since August, 1929. While this is contradicted by the statement of 
the insured four or five days later, it is only necessary to call attention to the 
fact that the policy provides no indemnity for sickness, and there is a wide 
distinction between “being sick” and being “totally and permanently disabled.” 

[4] Another circumstance rclicd upon by complainant is the fact that, when 
ihe premium of $32.25 iell due on January 11, 1930, a dividend had been de- 
clared on this policy in the sum of $29.90, which, if applied on the premium, 
would have reduced it to $2.45, and it is contended that the company acted in 
bad faith in not notifying the insured that he had that sum to his credit. In 
the first place, the policy does not provide for such notice. In the second place, 
there is no evidence that such notice was not given. In the third place, this 
matter was not made an issue in the cause, and for that reason was not de- 
veloped by the evidence. All that the record shows is that the company mailed 
a notice to insured in December, 1929, to the address which he had furnished, 
informing him of the premium due on January 11, 1931. The notice was return- 
cd, insured having moved to another place without ‘notifying the company of 
the change. The record is silent as to whether this notice also advised insured 
that a dividend had been placed to his credit. This question, however, has no 
direct bearing upon the issue as to whether insured, in compliance with the 
ierms of his policy, gave the company due notice that he was totally and per- 
manently disabled. We think the Court of Appeals was correct in holding 
that no such proof was received by the company. 
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[5] A policy of life insurance as between the company and the insured is 
merely a contract, and the relation between the policyholder and the company 
is purely contractual; his rights being measured by the terms of the policy or 
contract. 37 C. J. 378. We are unable to see where, within the purview of the 
policy, the company violated any duty which it owed to the insured. 

The company has also filed a petition for writ of certiorari, in which it 
questions the finding of the Court of Appeals that there is some evidence to 
support the finding of the jury on issue No. 1. In view of our conclusions as 
to issue No. 2, it becomes unnecessary to consider the petition of defendant. It 
follows that both petitions will be denied. 


METROPOLITAN LIFE INS. CO. v. DELGADO. No. 3080. 
Court of Civil Appeals of Texas. El Paso. Nov. 8, 1934 
77 Southwestern Reporter (2d) 539. 
1. INSURANCE. 


In suit for total and permanent disability benefits under group policy requiring 
proof of disability, petition which did not allege that proof was made that insured 
suffered total and permanent disability held insufficient. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

2. INSURANCE. ; 

Petition seeking disability benefits under group policy held not demurrable 
because of failure to show that notice of insured’s disability was given to insurer 
within one year after premium payments on his account were discontinued, since it 
would be presumed that notice was given in absence of verified allegations of lack 
of notice (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

3. INSURANCE. 

An suit for disability benefits under group policy, evidence that notice of dis- 
ability was not given to insurer within one year after premium payments on 
insured’s account were discontinued, as required by policy, held insufficient to take 
case from jury (Rev. St. 1925, art. 5546). 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

5. INSURANCE. 

Evidence, in beneficiary’s suit for total and permanent disability benefits under 
group policy, warranted jury’s finding that insured became totally and permanently 
disabled before his death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. INSURANCE. 

In suit for disability benefits under group policy, testimony that insured told 
witness that insured did not know whether he would go back to work and that he 
did not care much about it held insufficient to show that insured quit his employ- 
ment before he became totally and permanently disabled, where insured was sick 
and was in doubt about going back to work. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from District Court, El Paso County; Ballard Coldwell, Judge. ‘ 

Suit by Petra Zapata Delgado against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

R. A. D. Morton and H. D. Stringer, both of El Paso, for appellant. 

John T. Hill, Chas. Owen, and Sydney Smith, all of El Paso, for appellee. 

PreLpurey, Chief Justice. 

Prior to his death on the 4th of December, 1932, Francisco Delgado was 
employed by the Southern Pacific Company. He was working shortly before his 
death three days per week, Mondays, Tuesdays, and Wednesdays. The last day 
he actually worked was Wednesday, October 26, 1932. The Southern Pacific Com- 
pany had a group insurance policy with appellant, and Delgado held a certificate 
thereunder in the sum of $1,500, with appellee as beneficiary. While Delgado did 
no actual work for the Southern Pacifi¢e Company after October 26th, yet on 
November 14th he received his pay check for the latter part of October. On Novem- 
ber 22d, Delgado’s foreman, Mr. Chamberlain, reported him to the superintendent 
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of motive power as discharged for being absent from duty without permission of 
his foreman from October 26th. This discharge was approved by the superin- 
tendent of motive power on November 24th. On November 21st notice of the ter- 
mination of Delgado’s employment was executed and mailed to the Southern 
Pacific Company’s accounting office in San Francisco, and was received there on 
November 29th. This notice recited that Delgado’s employment had been termi- 


uated on October 26th. On January 16, 1933, Charles Owen, as attorney for appellee, 
wrote appellant as follows: 


; “January 16, 1933. 
“Metropolitan Life Insurance Co., 
“1 Madison Avenue, 
“New York, N. Y. 


“Gentlemen: 


“Petra Zapata Delgado of El Paso, Texas, desires to notify you of the death 
of her husband, Francisco Delgado, holding you—policy Serial 116509. Group 
Policy 2000-G for $1,500.00. : 

“We are discussing this matter with the Southern Pacific Railway Company 
and is possible that they have notified you of his death. : 

“It you desire us to fill out form please forward them to me and they will be 
returned to you properly executed. : 

“Yours very truly, 
[Signed] Chas. Owen.” 

On February 8, 1933, appellant wrote the following letter to Mr. Owen: 

“Southern Pacific Company 


“El Paso, Tex., Feb. 8, 1933. 
“Mr. Charles Owen, Attorney, 


“519 Caples Bidg., 

“El Paso, Texas. 
“Dear Sir: 

“Replying to your letter January 13, concerning Francisco Delgado, deceased: 

“Prior to receipt of your letter we had made a thorough investigation in this 
case and found the facts were as follows: (Portion omitted.) 

“Under the circumstances claim is not payable.” 

On June 2, 1933, appellee filed her original petition in this suit and sought to 
recover the face of the certificate for the death of Francisco Delgado. January 
26, 1934, she filed her first amended petition in which she alleged that Francisco 
Delgado became totally and permanently disabled on October 26, 1932, and sought 
recovery on that basis, together with penalty and attorney’s fees. 

Appellant, in answer, pleaded various provisions of the policy and denied lia- 
bility on the ground that Delgado’s employment had ceased on October 26th, and 
hence that in accordance with the terms of the policy his insurance expired on 
October 31, 1932. Appellant further pleaded lack of written notice and proof to it 
of Delgado’s alleged total and permanent disability within one year after premium 
payments on his account had been discontinued. 

In response to special issues a jury found: That Delgado became totally and 
permanently disabled prior to December 4, 1932; (2) that such disability com- 
menced on November 29, 1932; (3) that no written notice of such disability was 
given to appellant; and (4) that $350 would be a reasonable attorney’s fee. From 
a judgment in favor of appellee for $1,500 this appeal has been prosecuted. 

Opinion. 

Appellant’s point of error 11 reads: “The court erred in overruling defendant’s 
general demurrer because the petition having referred to and exhibited the policy, 
and its terms showing that notice and proof of disability are conditions precedent, 
and there being no allegations of giving notice and proof of disability, the petition 
stated no cause of action.” 

That portion of the policy relative to notice and proof of loss, reads: 

_ “(b) Total and Permanent Disability Benefit—Upon receipt by the Company 
ot due notice and proof—both in writing—that any Employee, not working in 
Mexico, while insured hereunder and prior to his sixtieth birthday has become 
totally and permanently disabled as a result of bodily injury or disease, so as to 
€ prevented thereby from engaging in any business or occupation and performing 
any work for compensation or profit for the remainder of his life, provided: 
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“(A) The disability for which claim is made commenced after the Employee 
had been continuously insured hereunder for a period of one year, and 

“(B) Written notice of. such disability was received by the company not more 
than one year after premium payment on account of the employee had been dis- 
continued.” 

Under the general provisions of the policy here sued on it appears that there 
were two contingencies upon the happening of which appellant would become liable 
to Delgado or to his beneficiary, viz.: First, for the full amount of the policy in 
case of his death; and, second, for a certain number of installments for amounts 
shown by a table included in the policy in case of his total and permanent dis- 
ability. It appears to be admitted here, and the case was tried below upon the 
theory, that appellant was not liable under the first provision; that is, on account 
of the death of Delgado. This being true, we must, as far as the question of 
notice and proof is concerned, view the question as arising under the second pro- 
vision. 

[1] Paragraph 8 of appellee’s amended petition reads: “Plaintiff further says 
that after the death of Francisco Delgado she made due proof of death and filed 
claim for the payment of said policy of insurance, and made demand therefor as 
required by law, and more than 30 days elapsed before bringing this suit but that 
defendant, Metropolitan Life Insurance Company, has failed and refused and still 
fails and refuses to pay the same, or any part thereof.” But there is nowhere any 
allegation that notice was given or proof made that Delgado had suffered total 
and permanent disability. 

It is well settled, we think, that where a policy is referred to and exhibited 
by plaintiff and contains provisions as to proof of loss, the petition must either 
allege the making of such proof or facts which would excuse the making thereof. 
fEtna Casualty & Surety Co. v. Austin (Tex. Civ. App.) 285 S. W. 951, affirmed 
(Tex. Com, App.) 300 S. W. 638: Missouri State Life Ins. Co. v. Le Fevre (Tex. 
Civ. App.) 10 S.W.(2d) 267 (writ dismissed) ; Mutual Benefit Health & Accident 
Ass'n v. Shelton (Tex. Civ. App.) 27 S.W.(2d) 845. 

[2] There is, however, a difference between the giving of notice and the fur- 
nishing of proof of loss, and appellant’s objection to the petition because of its 
failure to show that notice of Delgado’s disability was given to appellant within 
one year after premium payments on his account were discontinued is not sound. 
The giving of notice is governed by article 5546, and there being no verified 
allegations of lack of notice, it will be presumed that notice was in fact given. 

[3] The same rule applies to the questions raised in appellant’s third and 
fourth propositions, in which the contention is made that a peremptory instruction 
in favor of appellant should have been given and that its motion for judgment 
should have been granted because of the evidence showing, and the jury finding, 
that notice was not given within the year as provided in the policy. 

[5] Dr. Yanagawa, who treated Delgado, testified that he was suffering from 
myocarditis; that his ailment was serious; that from the history of the case, he 
had been suffering with heart trouble for two or three years; that he had been 
in a serious condition for a month or two; and that a person whose heart is in 
the condition that Delgado’s was would be incapacitated from doing heavy work. 
He further testified that persons afflicted as was Delgado never got well. 

This testimony, together with the evidence of his family, is clearly sufficient 
to warrant the jury’s finding that he became totally and permanently disabled 
before his death. 

[6] Appellant’s contention that Delgado ceased to be an employee of the 
Southern Pacific Company on October 26th is also without merit. The mere tact 
the witness Garcia testified that Delgado told him, “I don’t know if I will or not 
go back to work, I don’t care much about it,” would not suffice to show that he 
had quit his employment. 

The record shows that he was a very sick man, unable to work, and had been 
trying to work when he was unable to do so; therefore, he was naturally in doubt 
about going back to work. 

The question of the allowance of attorney’s fees and the stauttory penalty 1s 
controlled by the decision in Metropolitan Life Ins. Co. v. Worton (Tex. Civ 
App.) 70 S.W.(2d) 216, and appellee’s cross assignments must be sustained. 
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Because of the insufficiency of appellee’s petition in the particular above dis- 
cussed, the judgment of the trial court is reversed and the cause remanded. 


BANKERS’ NAT. LIFE INS.«CO. v. FIRST NAT. BANK OF GROVETON. 
No. 2520. 
Court of Civil Appeals of Texas. Beaumont. Nov. 30, 1934. 
Rehearing Denied Dec. 26, 1934. 
77 Southwestern Reporter (2d) 547. 
1. INSURANCE. 

Insured’s false statement in application for life policy that he had not re- 
ceived medical attention during past six months held not warranty, but mere 
misrepresentation, not rendering policy void, where not fraudulently made nor 
material to risk (Rev. St. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from District Court, Trinity County; S$. W. Dean, Judge. ; 

Action by the First National Bank of Groveton against the Bankers 
National Life Insurance Company. Judgment for plaintiff, and defendant ap- 
peals. 

Reversed and remanded. 

Kemper, Hicks, & Cramer, of Houston, for appellant. 

C. H. Crow of Groveton, Max M. Rogers, of Huntsville, and M. L. Ben- 
nett, of Normangee, for appellee. 

WALKER, Chief Justice. 

On the 3d day of March, 1933, in district court of Trinity county on trial 
to the court without a jury, appellee the First National Bank of Groveton, re- 
covered judgment against appellant, Bankers’ National Life Insurance Com- 
pany, for the principal sum of $2,000, with 12 per cent. damages and $500 attor- 
ney’s fees, with interest at ihe rate of 6 per cent. per‘annum from the date of 
judgment. The judgment was rendered in appellee’s favor upon an insurance 
policy in the sum of $2,000 issued by appellant to Winston Dial on the 15th day 
of December, 1931. The insured died December 26, 1931. The beneficiaries of 
the policy were named, and described therein as follows: 

“The Company will pay to the Irrevocable Creditor Beneficiary named in 
Paragraph 1 an amount equal to the indebtedness of the Insured to such named 
Creditor Beneficiary at the time of the death of Insured, and to the Second 
Beneficiary any amount in excess of such indebtedness. * * * 

“First Irrevocable Beneficiary: First Nat'l. Bank—Groveton (Name of Bank). 

“Second Beneficiary to be Executors, Administrators or Assigns: Estate. 
(If Executors, ete., not desired designated, cross out and name preference).” 

The appeal was regularly prosecuted to the Galveston Court of Civil Ap- 
peals, transferred to this court by orders of the Supreme Court. 

Appellant presents the following points for reversal: First. In his applica- 
tion for the insurance, Winston Dial, the insured, made the declaration: “I 
have not received medical or surgical attention during the past six months.” 
This statement was untrue. Appellant’s point is that this statement was in 
legal effect a warranty and, being false, absolutely voided the policy. Second. 
The court received in evidence a copy of the certificate of Dr. C. McCasland, 
fled with the county clerk of Trinity county, to the effect that Winston Dial 
was free of all venereal diseases, as a basis for the issuance to him of a mar- 
riage license. (a) Appellant makes the point that this testimony was subject 
to its objection “as being hearsay.” (b) It is further contended that the court 
erred in striking down interrogatory No. 27 and the answer thereto, propounded 
by appellant to its witness Carl W. Huber. Third. The judgment for attorney’s 
lees was excepted to upon the ground that it was without support. Fourth. 
Appellant complains of the overruling of its plea in abatement, filed in due or- 
der of pleading, to the effect that the estate of Winston Dial was a necessary 
party; and in refusing to declare a mistrial and to continue the case upon ap- 
pellant’s motion, when it discovered upon the trial that Winston Dial left sur- 
viving him minor children who were in no way parties to this litigation. 

Opinion. 

[1] It is our conclusion that the statement made by Winston Dial in his 
application, complained of by appellant under the first proposition was a mere 
representation and not a warranty. On the issues raised by this statement, the 
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trial court found: “The statement contained in the application made by the said 

Winston Dial, ‘that I have not received medical or surgical attention during the 

past six months’ was untrue, but was not fraudulently made and was not ma- 

terial to the risk, and did not actually contribute to'the contingency or event 

~ =_— said policy became due and payable, with the death of said Winston 
ial. 

The trial court filed the following conclusions of fact on the issues raised 
by this statement of Winston Dial: “* * * There was no evidence adduced upon 
the trial hereof tending to show that Winston Dial, the insured, had ever had 
any heart, lung, or kidney trouble, paralysis or cancer. The evidence was also 
undisputed that the said Winston Dial was in sound health at the date of mak- 
ing the application and the date of the issuance of the policy, and that during 
the sixty days immediately prior thereto, he had been able to perform all of 
the duties of his occupation, and that during said period of time, he was a 
strong, healthy, able bodied man.” 

In paragraph 12 of his findings of fact, the court said: “During the period 
of time between August 25th, 1931, to September 20th, 1931, the said Winston 
Dial came from his home in Polk County to the office of Dr. C. McCasland 
in the City of Groveton, Trinity County, Texas, on six occasions for treatment 
by Dr. McCasland for what Dr. McCasland termed as inflammatory rheumatism 
in his left hand and arm, and the fingers on said hand were swollen and painful 
to the touch; that said Winston Dial on September 20th, 1931, was completely 
cured of said inflammatory rheumatism and was by Dr. McCasland on said date 
last mentioned, discharged as completely cured, and thereafter the said Winston 
Dial had no recurrence of such ailment or any symptom thereof, and had no 
other ailment of any kind until on the 19th day of December, A. D. 1931; on 
said 19th day of December, 1931, the said Winston Dial received a barbed wire 
scratch, cut or puncture on the right leg about the knee, which several days la- 
ter developed into blood-poisoning and from which he died on December 26th, 
1931.” 

In paragraph 13 of his findings of fact, the trial court found: “There was 
no connection between the rheumatic condition for which the deceased was 
treated, between August 25th, 1931, and September 20th, 1931, and the blood- 
poisoning from which he died on said 26th day of December, 1931, and said 
blood-poisoning was neither caused nor aggravated by said rheumatic condition.” 

The court also found: “The false statement in the application made by the 
said Winston Dial, to the effect that the said Winston Dial had not received 
medical or surgical attention during the six months immediately preceding the 
application and issuance of the policy, being a misrepresentation about an im- 
material fact and not fraudulently made, was a representation and not a war- 
ranty.” 

The evidence fully supported the trial court’s conclusions of fact. Not only 
was there no evidence that the illness of Winston Dial, for which Dr. McCas- 
iand treated him between August 21 and September 20, 1931, which was the 
matter misrepresented by deceased, contributed to his death and the consequent 
maturity of the policy, but the uncontradicted testimony of Dr. McCasland was 
to the effect that Winston Dial had fully recovered from the illness for which 
he was treated on September 20, 1931; and that in October, 1931, this witness 
examined Winston Dial again, this time for a health certificate for marriage, 
and found that he had recovered from the attack of rheumatism and was well 
and strong; this witness saw him again on December 24, 1931, a day or two be- 
fore his death, and found that he ‘was a well man with the exception of a cut 
on his knee. Thus the issue was raised that the rheumatic condition of the in- 
sured’s arm and hand did not reappear but was entirely cured. The testimony 
of Dr. Thornton, who performed a post mortem on the body of Winston Dial, 
was to the effect that he died of blood poisoning, resulting from the cut on the 
knee. This witness testified that he found nothing else the matter with the 
insured, except the blood poisoning, and that the blood poisoning caused his 
death. We quote as follows from the testimony of Dr. Thornton: 

“Q. Assuming that Mr. Dial had inflammatory rheumatism up until in Sep- 
tember, 1931, and that he was pronounced a well man from that rheumatic con- 
dition, I will ask you whether or not in your judgment that rheumatic condition 
would have contributed at that time towards giving Mr. Dial the blood-poison- 
ing from which you say he died? A. It would’ not.” 
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Dr. McCasland’s testimony was also to the effect that Winston Dial died as 
the result of blood poisoning and that the rheumatic condition in no way con- 
tributed to his death. 

Article 5043, R. S. 1925, reads as follows: “Any provision in any contract 
or policy of insurance issued or contracted for in this State, Wwhich provides 
that the answers or statements made in the application for such contract or in 
the contract of insurance, if untrue or false, shall render the contract or policy 
yoid or voidable, shall be of no effect, and shall not constitute any defense to 
any suit brought upon such contract, unless it be shown upon the trial thereof 
that the matter or thing misrepresented was material to the risk or actually 
contributed to the contingency or event on which said policy became due and 
payable, and whether it was material and so contributed in any case shall be 
a question of fact to be determined by the court or jury trying such case.” 

Under this article of the statute, the statement made by the insured and 
pleaded and relied upon by appellant to render void this insurance policy was 
not a warranty but a mere representation; so, the mere fact that the statement 
was false did not void the policy, but under the statute the determinative issue 
was whether or not the misrepresentation was material to the risk. In support 
of our conclusion, we quote as follows from American Central Life Ins. Co. v. 
Alexander (Tex. Com. App.) 56 S.W.(2d) 864, 866: “Where the insurer, in or- 
der to avoid the policy, contends that the insured failed to disclose certain 
facts deemed material to the risk, the burden rests upon the insurer to allege 
and prove the facts sustaining this contention. Furthermore, if the evidence 
raises the question, it becomes an issue of fact to be determined as to whether 
or not the misrepresentations in the application for insurance, pleaded by the 
insurer as a defense against liability upon the policy, were material to the risk, 
or were made with intent to deceive.” 


In that case the insurance company contended that a false statement made 
by the insured regarding his use of alcoholic beverages was a warranty and 
voided the policy. That contention was denied on the proposition just quoted. 
In Southland Life Ins. Co. v. Norton (Tex. Civ. App.) 297 S.W. 1083, 1086, the 
insured made the statement in his application that he had suffered from in- 
fluenza in 1918, and that he had not had any other disease or injury in the last 
ten years, and that Dr. Collard of Wichita Falls, Tex., was the only doctor 
who had treated him during that time. It was shown upon the trial that the 
insured had been treated by several different physicians during the time in- 
quired about and for various other diseases and ailments than the one disclosed 
by him in his application. In denying the contention of the insurance company 
that the statements made in the application were warranties, the court said: 
“It is a settled rule of decision in this state, sustained by the great weight of 
authority, that the failure of an applicant to disclose previous illness or physical 
injuries in his application for insurance will not, as a matter of law, be deemed 
material to the risk unless such illness or injuries was of such a nature as to 
affect the general health of the applicant and lessen the term of his life ex- 
pectancy.” 

Many authorities were cited and reviewed in support of that conclusion. In 
reversing that case on a different point, the Commission of Appeals, 5 S.W.(2d) 
767, afirmed the proposition just quoted; for an additional opinion in this case 
see (Tex. Civ. App.) 9 S.W.(2d) 752. In Huey v. American National Insurance 
Co. (Tex. Civ. App.) 45 S.W.(2d) 340, 343, the insured made the statement in his 
application that he had not been treated by a physician in the preceding seven years; 
the evidence of an attending physician was that the insured had been treated for 
a rheumatic condition of the feet during the preceding two years. In holding that 
the statement made in the application was not a warranty but a mere representation, 
the court said: “* * * The statement in the application was only a representation 
and not a warranty, and a defense based thereon is governed by the provisions of 
article 5043, R. S., denying to the insurance company such defense unless it be 
shown ‘that the matter or thing misrepresented was material to the risk or actually 
contributed to the contingency or event on which said policy became due and pay- 
able” a question of fact for the determination of the jury. * * * There is totally 
lacking any evidence to show that the condition for which Huey was treated two 
years before contributed in any manner to his injury on April 12, 1929.” 

That conclusion was affirmed by the Supreme Court (Commission of Appeals), 
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same case, on writ of error, 66 S. W.(2d) 690. In People’s Mutual Life Ass'n y, 
Cavender (Tex. Civ. App.) 46 S.W.(2d) 723, 724, the insured made the statement 
in his application that he had never undergone a surgical operation; the proof was 
that about three months before making the application a physician, in order to 
relieve a sinus trouble and drain the pus, performed an operation upon the insured, 
The court held that the statement in the application was not material to the risk 
saying: “The record in this case shows that in January, 1929, Mr. Cavender had 
sinus trouble and the doctor, in order to relieve the malady and drain the pus, 
punctured the frontal bone, making a very small hole; that thereafter Mr. Caven- 
der went immediately home and to work on the farm. He returned to the doctor 
for treatment several times. The jury found that at the time the application was 
made Cavender had entirely recovered from the sinus trouble, and that it did not 
in any way contribute to his death. It therefore affirmatively appears that said 
statement was not in any way material to the risk.” 

The authorities cited support our conclusion that the false statement made by 
the insured in his application for this policy was a mere representation and not a 
warranty, and the facts, as summarized, support the fact conclusions of the trial 
court that the statement was not fraudulently made by the insured and, though 
untrue, was not material to the risk and did not contribute to the contingency or 
event upon which the policy of insurance became due and payable. 

The authorities do not support appellant’s contention that since Winston Dial 
must have known the falsity of his statement, it constituted a fraud in law against 
appellant and was thereby converted into a warranty. In the Alexander Case, supra, 
the court said: “If it is determined that the misrepresentations made by the insured 
do not relate to a matter or thing material to the risk, or which contributed to the 


maturity of the pelicy, the question of intent of the insured in making them is 
immaterial.” 


It follows that the 
appellant. 

[2] Second. Over the objection of appellant that it was hearsay, the trial 
court received in evidence the following certificate, referred to in appellant’s second 
point, made by Dr. C. McCasland, and filed with the county clerk of Trinity county 
as a basis for the issuance of a marriage license to the insured: 

“Groveton, Texas, October 15, 1931. 

“T have this day examined Mr. A. W. Dial of Groveton, Trinity County, Texas, 
and I find him free from all venereal diseases. 

“TSigned] C. McCasland, M. D.” 

This ruling of the court constituted reversible error. Mutual Life & Loan 
Ass’n of America v. Skidmore et al. (Tex. Civ. App.) 50 S.W.(2d) 384; Holliday 
Creamery Co. v. Haney (Tex. Civ. App.) 283 S. W. 938; North American Accident 
Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 750; Dallas Hotel Co. v. McCue (Tex. 
Civ. App.) 25 S.W.(2d) 902; Vicksburg & Meridian R. Co. v. O’Brien, 119 U. S. 
101, 7 S. Ct. 172, 30 L. Ed. 299; Williams v. Mutual Motor Co. (Tex. Civ. App.) 
67 S.W.(2d) 905; United States Fidelity & Guaranty Co. v. Inman (Tex. Civ. App.) 
65 S.W.(2d) 339. 

Though this case was tried to the court without a jury, the reception of this 
evidence was not harmless error; the conclusions of fact filed by the court make it 
clear that the judge did not disregard this evidence, but in part based his judgment 
thereon. On this proposition, in Southern Surety Co. v. Nalle & Co., 242 S. W. 
197, 202, the Commission of Appeals said: 


policy of insurance constituted a valid obligation against 


“Tt affirmatively appears in the record in this case that the trial judge con- 
sidered the evidence of the declarations of the agent, Coleman, in making his find- 
ings of fact as a basis for the judgment rendered, and the finding of the Court of 
Civil Appeals considered above and its affirmance of the case were expressly pre- 
dicated thereon. Our Supreme Court in discussing when a case may be affirmed 
under the rule invoked by defendants in error, and when it should be reversed and 
remanded, notwithstanding such rule in the case of Railway v. Startz, 97 Tex. 16/, 
71. 77S: W. 1,2; saa: 

“ ‘The rule of practice assumes that the judge hearing all of the evidence has 
distinguished between the competent and incompetent, and that, where the former 
is clearly sufficient to support the judgment, he acted upon it rather than the latter. 
But in this case the hearsay evidence furnishes the only definite basis in the record 
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for a judgment, and as the trial judge ruled that it was admissible, we do not 
think it a fair presumption that he disregarded it and based his judgment upon such 
uncertain evidence as otherwise appears.’ 

“In view of the fact that the trial court considered such incompetent evidence 
in making his findings in the case, instead of recommending that the cause be 
reversed and remanded to the Court of Civil Appeals for that court to pass upon 
the sufficiency of any other evidence in the record to sustain the judgment, we 
shall recommend that the cause be reversed and remanded to the district court for 
a new trial.” 

13] The witness Carl W. Huber, referred to under point b of appellant’s sec- 
ond point, supra, was a resident citizen of Jersey City, N. J., and was appellant’s 
thief underwriter. His depositions were taken by appellant to establish the cir- 
cumstances under which the Winston Dial policy was issued, and that the false 
statement made by him in his application was material to the risk. After answer- 
ing the questions generally propounded to this witness, the following question was 
asked him and he answered as indicated: 

“No. 27. Please state any other fact or facts within your knowledge of inter- 
est to either party to this suit as fully and minutely as if specifically interrogated 
thereon? A. I did not approve or disapprove the application for insurance upon 
the life of Winston Dial. Investigation was instituted to determine the insurability 
of Dial from a moral and financial standpoint. Before this was completed, Dial 
was dead. With the facts subsequently learned relative to his previous health and 
medical treatment, I would have rejected the application and called for cancella- 
tion of the policy due to misrepresentations.” 

The court sustained against this question and answer appellee’s objection that 
it “was vague and indefinite.” As part of the bill of exception, the trial court 
certified to the following facts: “That said Direct Interrogatory No. 27 and the 
answer thereto had been on file more than one day before the trial; that the 


entire deposition of the witness Carl W. Huber, from which said direct interroga- 
tory and answer was offered, had been on file in this cause for more than one day 


before trial; that no written objection to said Direct Interrogatory No. 27 or its 
answer had been filed: that no written objection whatever had been filed to said 
deposition or any interrogatory or answer therein, and that objection by plaintiff 
to Direct Interrogatory No. 27 and the answer thereto was made for the first time 
when offered in evidence at the time and in the manner hereinbefore recited.” 

On authority of Gulf, C. & S. Ry. Co. v. Richards, 83 Tex. 203, 18 S. W. 611, 
and Wade v. Love, 69 Tex. 522, 7 S. W. 225, this ruling of the court was rever- 
sible error. 

Third. Appellee concedes that the contention made under appellant’s third 
point, supra, must be sustained, that is, that the judgment for attorney’s fees was 
without support in the evidence. 

Fourth. As the judgment of the lower court must be reversed and the cause 
remanded for a new trial for the errors discussed above, we pretermit a discussion 
of the assignments relating to the overruling of the plea in abatement. These 
issues can be obviated upon another trial. 

It follows that the judgment of the lower court should be reversed and the 
cause remanded for a new trial. 

Reversed and remanded. 


TEXAS MUT. LIFE INS. ASS’N v. ADAMS. No. 2662. 
Court of Civil Appeals of Texas. Beaumont. Jan. 4, 1935. 
Rehearing Denied Jan. 9, 1935. 
77 Southwestern Reporter (2d) 581. 
1. INSURANCE. 
Whether insured under life policy received notice of death assessment, so as 
to have forfeited policy by failure to pay assessment, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[8].) 
5. INSURANCE. 
Where life policy provided for forfeiture for failure to pay assessment in 
compliance with properly stamped written notice, regardless of whether insured 
received notice, notice by first-class mail was required, in view of ambiguity of 
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policy, harshness of forfeiture provision, and rule for strict construction of for- 
feiture provision against one claiming forfeiture, 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Jasper County; Garland Smith, Special Judge. 

Action by Mrs. Maude Adams against the Texas Mutual Life Insurance 
Association. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Richardson & Lanier, of Jasper, for appellant. 

B. A. Hamilton and Geo. P. Kirkpatrick, both of Jasper, and J. R. Bogard, 
of San Augustine, for appellee. 

WALKER, Chief Justice. 

On October 24, 1928, appellant, Texas Mutual Life Insurance Association, 
issued to R. C. Adams, of Jasper, a policy of life insurance in the sum of $5,000 
designating Mrs. Maude Adams, wife of the insured, as beneficiary. The premiums 
on this policy were the death assessments in the sum of $5.50—a new assessment 
being made on the death of a member in the class to which the insured had been 
assigned by appellant. The insured regularly paid all death assessments against his 
policy of which he had notice up to the time he was taken sick on December 3, 
1932; he died on December 30th following. 

Appellant refused to pay the policy on the ground that it had been forfeited 
for the failure of the insured to pay a death assessment for $5.50 dated December 
2, 1932, for the death of Hiram B. Stevens, with which this policy was properly 
chargeable. Thereupon appellee, the beneficiary, filed suit to recover the principal 
of this policy in the sum of $5,000. Appellant answered by pleas of forfeiture, 
specially pleading the following provisions of the policy: 

“A. This insurance is granted in consideration of the application herefor, which 
is hereby made a part of this contract, and of the payment of each assessment 
which shall be levied by the directors of the Texas Mutual Life Insurance Asso- 
ciation, upon the death of a member hereof, as follows: $5.50 upon the death of 
any member in this class within ten days from date of notice of such death, and 
one assessment per year as annual dues of $5.50 to be paid on or before the Ist 
day of October each year. 

“B. It is further agreed that failure to pay any assessment so levied within 
ten days from date of notice or to pay said annual dues shall forfeit all claims as 
a member of the Texas Mutual Life Insurance Association. 


“C. It shall be the duty of each member to keep the Secretary of the Texas 
Mutual Life Insurance Association informed of the postoffice address of such 
member, and in giving notice of any assessment it shall not be necessary for the 
Texas Mutual Life Insurance Association to do more than mail a written notice, 
properly stamped and addressed to such member at such last address as furnished 
the Association by such member.” 

The policy also contained the following additional provisions: “In giving notice 
of any assessment it shall not be necessary for the Texas Mutual Life Insurance 
Association to do more than mail a written notice, properly stamped and addressed 
to such member at such last address as furnished the Association by such member.” 

The by-laws stipulated that the failure to pay an assessment should “act as 
a complete forfeiture of all the rights of such member of said Association to any 
claim against said Association and said certificate issued to said member by the 
Association shall become null and void and of no effect.” The pleadings of the 
parties presented only one issue against appellant’s liability, and that was whether 
or not appellant mailed to the insured the “written notice” of the assessment for 
the death of Hiram B. Stevens. This issue was submitted to the jury by the fol- 
lowing special issues, all of which were answered in the negative: 

“Special Issue No. 1. Do you find from a preponderance of the evidence that 
Robert C. Adams, or anyone acting for him, was notified by the defendant, Texas 
Mutual Life Insurance Association, of any assessment made on him on December 
2nd, 1932? 

“Special Issue No. 2. Do you find from a preponderance of the evidence that 
the defendant, Texas Mutual Life Insurance Association, deposited in the United 
States mail at Waco, Texas, addressed to Robert C. Adams at Jasper, Texas, a 
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properly stamped and addressed notice of an assessment made against him on 
December 2nd, 1932? 

“Special Issue No. 3. Do you find from a preponderance of the evidence that 
Robert C. Adams, or anyone acting for him, was notified by the defendant, Texas 
—_! Insurance Association, of any assessment made on him on December 
9th, 19327 

“Special Issue No. 4. Do you find from a preponderance of the evidence that 
the defendant, Texas Mutual Life Insurance Association, deposited in the United 
States mail at Waco, Texas, addressed to Robert C. Adams at Jasper, Texas, a 
properly stamped and addressed notice of an assessment made against him on 
December 9th, 1932?” 

On the verdict of the jury judgment was entered in favor of appellee for the 
sum of $5,000 with interest, costs, etc. 

[1, 2] We overrule the assignments that the findings of the jury are without 
support in the evidence and so against the great weight and preponderance of the 
evidence as to be clearly wrong. Appellant offered abundant testimony that notice 
of the assessment on December 2, 1932, was mailed to the insured on that date; 
and that a second notice of the same assessment was mailed on December 9th 
following. But appellee offered testimony to the effect that the insured was con- 
fined to his bed from the date he was taken sick until his death and, therefore, 
had no opportunity to call for his mail; that appellee had access to all mail brought 
to the insured while he was sick and confined to his bed and that these notices 
were not delivered to him; and the insured’s son testified that he was the only 
person who called for his father’s mail during his father’s last sickness, and that 
these notices were never delivered to him nor received by him. This testimony 
raised the issues and supported the verdict of the jury that the insured never 
received the notices of the assessment for December 2, 1932. When deposited in the 
post office, the delivery of the United States mail to the addressee follows with 
such certainty that the failure of the addressee to receive a letter raises the issue 
that it was not mailed. On this construction of the testimony the findings of the 
jury to the effect that the notices were not mailed have support. 

Appellant presents the following exceptions to the court’s charge. First, it is 
claimed that the court erred in refusing to define the term “properly stamped,” 
as used in the charge of the court and the policy of insurance. There are two 
answers to this contention: 

[3] (a) The evidence showed without controversy that, if the notices were 
mailed, they were mailed as third-class matter, with the knowledge and consent of 
the postmaster at Waco, and that the notices as mailed were in fact third-class 
matter. So, as no issue was made that the notices actually mailed were in fact 
“properly stamped,” the court was not required to define that term. The question 
was one of law whether or not under the policy appellant had the right to declare 
a forfeiture on a notice mailed third class. 


[4, 5] (b) But the policy provided for a “written notice,” not a printed notice, 
nor one subject to a third-class classification. Forfeiture provisions are strictly 
construed against the one claiming the forfeiture. The penalty of forfeiture in 
this policy was harsh in the extreme, in that it provided for forfeiture merely 
upon the mailing of the notice, even though the insured may have been ignorant 
of the fact that the notice was mailed. The language of the policy is ambiguous 
as to whether the notice was to be of a character constituting first-class mail or 
third-class mail. Since first-class mail would have constituted a greater protection 
to the insured, the policy is subject to the construction that the parties were con- 
tracting for notice by first-class mail. Though the insured had the right to contract 
for forfeiture upon notice by third-class mail, the policy should not be so con- 
strued unless the language used compels that construction. And as the language 
used was ambiguous, we resolve its construction in favor of the insured. It is our 
conclusion that, to claim the forfeiture, appellant was required to show that the 
notice of the assessment was mailed as first-class mail matter; and since the 
undisputed evidence offered by appellant is to the effect that the notices were sent 
by third-class mail, they were insufficient to support the forfeiture pleaded as a 
defense. It follows that the controlling issue, conceding that the notices were in 
fact mailed, was whether or not they were in fact received by the insured, which 
issue was resolved by the jury against appellant. 
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Appellant’s exceptions to the submission of the issues relating to the second 
notice are overruled. In the first place, this issue was wholly immaterial because 
the policy did not provide for a second notice and the materiality of this notice 
was not shown by the pleadings. And appellant’s testimony, both that of its officers 
and the language of the contract, was to the effect that the forfeiure was based 
on the failure of the insured to reply to the first notice. Again, the second notice 
was not mailed until the 9th of December. There is no contention that this notice 
could have reached the insured in time for a remittance by him to have reached 
appellant’s office in Waco within the ten-day forfeiture period after December 2d. 

The judgment of the lower court is in all things affirmed, and it is accordingly 
so ordered. 


TERRY et ux. v. TEXAS PRUDENTIAL INS. CO. No. 3149. 
Court of Civil Appeals of Texas. El Paso. Dec. 20, 1934. 
Rehearing Denied Jan. 10, 1935. 
77 Southwestern Reporter (2d) 761. 
1. INSURANCE. 

In action on life policy, application held admissible, though neither it nor copy 
thereof was attached to policy (Rev. St. 1925, arts. 4732, 5050). 

(For other cases, see Insurance, Dec. Dig. § 651[3].) 

2. INSURANCE. ; 

Insurer accepting premium and delivering policy with knowledge of existing 
facts which, if insisted upon, would invalidate contract from its inception, waives 
right of avoidance because of such facts, and estoppel arises precluding insurer 
from setting up such facts in avoidance of contract. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

3. INSURANCE. ; 

\gent’s knowledge that applicant for life policy had heart disease was imput- 
able to insurer as knowledge gained within scope of agent’s authority where he 
was required to answer whether applicant had any infirmity and whether agent 
considered applicant’s life a good risk and would recommend acceptance. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Agent’s knowledge that applicant for life policy had heart disease was imput- 
able to insurer, notwithstanding policy provision that agent was without authority 
to make, alter, or discharge contracts, or to waive forfeitures. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

6. INSURANCE. 

Agent’s knowledge that declaration in application for life policy that answers 
were written by applicant or strictly in accordance with her directions was not 
true was imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

7. INSURANCE. 

If applicant for insurance policy gives true answers to authorized agent relying 
upon agent’s skill and good faith to correctly record answers, and he records 
answers falsely, insurer is bound thereby, if insured is justifiably ignorant ot 
agent’s wrongful act. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

8. INSURANCE. . i ; : 

Declarations in application for life policy that applicant did not have heart 
disease, and that answers were written by her or strictly in accordance with her 
directions were “representations,” and not “warranties” (Rev. St. 1925, art. 4732, 
subd. 4). 

(For other cases, see Insurance, Dec. Dig. § 265.) 

9. INSURANCE. os ; ; ; , 

Declarations in application for life policy that applicant did not suffer from 
heart disease, and that answers were written by her or strictly in accordance 
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with her directions, did not have contractual effect of warranties, where applica- 
tion was not attached to and made part of policy (Rev. St. 1925, art. 5050). 

(For other cases, see Insurance, Dec. Dig. § 266.) 
10. INSURANCE. 

Where agent inserted in application for life policy without applicant’s knowl- 
edge false statement that applicant had never suffered from heart disease, insurer 
held liable under doctrine of waiver and estoppel, notwithstanding false represen- 
tations and fact that insured was not in good health when policy was delivered, 
where insurer had imputed knowledge (Rev. St. 1925, art. 4732, subd. 4; art. 
5050). 

(For other cases, see Insurance, Dec. Dig. § 379[4]). 

Appeal from County Court at Law, El Paso County; John M. Worrell, Judge. 

Suit by Stephen A. Terry and wife against the Texas Prudential Insurance 
Company. From an adverse judgment, plaintiffs appeal. 

Reversed and rendered. 

Leo L. Heisel, of El Paso, for appellants. 

Turney, Burges, Culwell & Pollard, and J. F, Hulse, all of El Paso, for 
appellee. 

Hiccins, Justice. 

Statement of Case. 

This is a suit by Mrs. Terry and husband against the appellee, a Texas 
corporation, upon an insurance policy in the sum of $648, dated July 13, 1931, 
insuring the life of Mary Virginia Terry, in which policy Mrs. Terry, the mother 
of the assured, was named as beneficiary. The policy was issued without medical 
examination. 


The court made findings as follows: 

“That on or about the 30th day of June, 1931, one M. L. Dilts, Superintendent 
of The Texas Prudential Insurance Company at El Paso, Texas, and V. C. 
Horine, an agent of said Company, called at the residence of the assured, Mary 
Virginia Terry, in El Paso, Texas, and solicited the said Mary Virginia Terry 


and her parents, Sarah Pearl Terry and Stephen A. Terry, for an application 
for life insurance in said company, for the said Mary Virginia Terry. That upon 
such occasion the said Sarah Pearl Terry and Stephen A. Terry stated to the 
said agents of said company that Mary Virginia Terry, was not insurable, in that 
she had been suffering with what is known as leakage of the heart, for some 
five years. That thereupon the said agents stated to the said Sarah Pearl Terry, 
Stephen A. Terry, and Mary Virginia Terry, that the said Mary Virginia Terry 
looked to be in good health, and looked insurable, and that they believed that the 
company would issue a special policy upon the life of the said Mary Virginia 
Terry, and stated that they would take the matter up with the company officials, 
in an effort to secure such insurance upon the life of the said Mary Virginia 
Terry. 

“That thereafter, on or about the 2nd day of July, 1931, the said V. C. Horine, 

agent of said Company, returned to the home of the plaintiffs, Sarah Pearl Terry 
and Stephen A. Terry, and informed them that the matter had been taken up with 
the officials of The Texas Prudential Insurance Company, and that said officers 
had informed said agents that they could write a policy of insurance upon the 
life of the said Mary Virginia Terry, without a medical examination. That it 
would be a sub-standard policy for a small amount, and would require a higher 
rate of premium than an ordinary life policy. 
_ “Thereupon, the said V. C. Horine produced a blank form of application for 
insurance, and stated to the plaintiffs, in the presence of the said Mary Virgina 
Terry, that he would fill in the necessary blanks, if they would give him the 
required information. 

“That the plaintiffs thereupon again informed the said Horine that the said 
Mary Virginia had been suffering with leakage of the heart for a period of five 
years 

“That when said agents first called upon the plaintiffs with reference to 
said insurance, the plaintiffs advised said agents that the said Mary Virginia had 
improved in health during the last two years, and that there was great hopes for 
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her recovery, and this statement was again made upon the second visit of 
Horine, on July 2nd, 1931. 

“That the said Horine pretended to fill out the blanks in said application with 
the proper information furnished him by the said plaintiffs and the said Mary 
Virginia, but instead, he concealed said statements, and in response to the question 
if proposed had ever suffered from heart disease, among other things, he wrote 
the answer ‘No,’ and in response to the question as to when the insured was last 
sick, he wrote the answer ‘December and January 1930-31. Cold.’ That after said 
application had been so wrongfully filled in by the said Horine, said agent Horine 
handed the application to the said Mary Virginia Terry for her signature, at 
which time the plaintiff, Sarah Pearl Terry, took the application from the said 
V. C. Horine for the purpose of reading the same. Whereupon, the said Horine 
informed the said Sarah Pearl Perry, Stephen A. Terry and Mary Virginia Terry 
that it was unnecessary for them to read the application, that he had included 
in said form the required information in order to secure the insurance of a sub- 
standard policy of insurance, such as could be issued upon the life of the said 
Mary Virginia Terry, and that they cowd not understand it since they had had no 
experience in the matter of filling out applications for insurance. And thereupon 
the said Mary Virginia Terry signed said application at the point indicated, with- 
out either reading it, or without the said Sarah Pearl Terry or Stephen A. Terry 
having read it. That immediately over the signature of Mary Virginia Terry 
written by herself, is the following: 

““T hereby apply for insurance for the amount named, and I declare that the 
answers to the above questions are complete and true, and were written opposite 
the respective questions by me, or strictly in accordance with my directions. I 
agree that said answers, with this declaration, shall form the basis of a contract 
of insurance between me and the Texas Prudential Insurance Company of Galves- 
ton, Texas, and that the policy which may be granted by the Company in 
pursuance of this application, shall be accepted subject to the conditions and 
agreements contained in such policy. I further agree that no obligation shall 
exist against said company on account of this application, although I may have 
paid premiums thereon unless said company shall issue a policy in pursuance 
thereof, and the same is delivered to me while I am in perfect health, free from 
injury and disease, and after the premium has been paid by me.’ /¢ 

“That the plaintiffs herein, and the said Mary Virginia Terry relied upon the 
statements thereupon made to them by the said Horine, and as a result of such 
statements, they did not read the said application, and the answers as written 
therein by the said Horine. 

“That there was no attempt on the part of the plaintiffs herein, or of the said 
Mary Virginia Terry, to conceal the true condition of the said Mary Virginia, 
but they made a full statement of her condition to both the said Horine and the 
said Dilts, prior to the signing of said application. And further, that neither ot 
the plaintiffs in this case, nor the said Mary Virginia Terry, knew at the time of 
the signing of said application by the said Mary Virginia Terry that the said appli- 
cation did not contain the facts as given by them to the said agents of said 
company. Nor did they know of such misstatements in their said application, until 
after the policy had been delivered to them as herein stated, and until after 
premiums had been paid thereon. 


“That on or about the 13th day of July, 1931, the defendant insurance _com- 
pany issued its policy No. 840228 upon the life of the said Mary Virginia Terry, 
which policy named Sarah: Pearl Terry, mother of the assured, as beneficiary. 

“Said policy was delivered to the plaintiffs herein on or about the 15th day 
of July, 1931, and said policy was accepted by the plaintiffs without being read 
by the plaintiffs or the said Mary Virginia Terry.” 

Other findings are to effect following: The assured died August 24, 1931, 
of angina pectoris, also known as leakage of the heart. Copy of the application 
was not attached to the policy. The policy contained these provisions. 


“This policy and application is entire agreement between the company, the 
insured, and the holder and owner hereof, and is incontestable after two years 
from date of issue except for non-payment of premium. Its terms cannot be 
changed or its condition varied, except by a written agreement signed by the 
President, a Vice-President or a Secretary of the Company. Therefore, Agents 
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(which term includes Inspectors, Superintendents, Assistant Superintendents 
and Cashiers) are not authorized to make, alter or discharge contracts, or waive 
forfeitures. This policy shall be void if assigned or otherwise parted with, or 
if any erasures or alterations be made herein, except by endorsement signed by 
the President, a Vice-President or a Secretary. 

“All statements made by the insured shall, in the absence of fraud, be 
deemed representations and not warranties. This policy is void and of no 
effect and all premiums paid shall be forfeited to the Company in event of any 
of the following, to-wit: (1) If the Insured dies before the date hereof, or 
before the date of actual delivery to and acceptance by the Insured of this 
policy, and the first payment due after issue hereof is made, or if on said date 
of delivery and acceptance, the insured be not in perfect health and free from 
injury or infirmities ;” 

“The said Mary Virginia Terry, insured, and her parents Sarah Pearl Terry 
and Stephen A. Terry, plaintiffs at the time of solicitation on or about the 30th 
day of June, 1931, informed M. L. Dilts, superintendent and V. C. Horine, agent 
that their said daughter had been under the care of Dr. Thomas C. Liddell, a 
practicing physician of 1 Paso, Texas, and again on or about the second day 
of July, 1931, informed V. C. Horine of the fact that the said insured had been 
attended by the said Dr. Thomas C. Liddell.” 

The policy was delivered to the assured by the agent Horine on July 15, 
1934. 

“The insured, Mary Virginia Terry, at the time of her death had no notice or 
knowledge of the misstatements contained in said application, and that the repre- 
sentations of the said V. C. Horine, with reference to said application were in 
fact false; that the plaintiffs were not informed of such misstatements and had 
no knowledge of such false representations until more than six months after the 
death of Mary Virginia Terry, the insured.” 

The representation in the application that the applicant had never suffered 
from heart disease was material to the risk and “contributed to the loss, in that 
insured died of a heart disease.” 

The assured was not in good health when the policy was delivered to her. 
Two hundred and fifty dollars is a reasonable amount to be allowed as attorney’s 
fee in event the plaintiff should recover. Other facts disclosed by the record 
will be stated in the course of the opinion. 

Upon the findings stated the court made a general conclusion of law that 
plaintiffs were not entitled to recover anything except the premiums paid which 
the defendant tendered and rendered judgment accordingly. 

Opinion. 

[1] Error is assigned to the admission in evidence of the application upon 
which the policy was issued. It is objected such application was inadmissible 
because neither it nor a copy thereof was attached to the policy. In this matter 
the court did not err. First T. P. Ins. Co. v. Pedigo (Tex. Com. App.) 50 
S.W.(2d) 1091, 1092; Logan v. Texas M. L. Ins. Co., 121 Tex. 603, 51 S.W.(2d) 
288, 53 S.W.(2d) 299; Gadberry v. Home M. L. Ass’n (Tex. Civ. App:) 57 
$.W.(2d) 370. 

In the case first cited there was an innocent misrepresentation of a material 
fact which the insurer pleaded in bar of recovery upon a life insurance policy. 

_ After calling attention to a previous ruling (American National Ins. Co. v. 
Welsh (Tex. Com. App.) 22 S.W.(2d) 1063) that article 5049, R. S., does not 
apply to life policies issued after December 31, 1909, the court, in construing 
articles 5050 and 4732, R. S., said: “These two statutes, as originally passed in 
the year 1909, constituted a part of the same act. Construing these statutes 
together, it appears that the Legislature intended to require that the written instru- 
ment issued to the insured contain all the terms of the contract between the 
parties, whether such written instrument be made up of the policy alone, or of 
the policy and the application. The statutes clearly imply a denial of any con- 
tractual force to the provisions of the application, unless the application, or a 
copy thereof, actually accompany the policy as a part of it. This, of course, 
comprehends all purported warranties which the application contains. A _ rep- 
resentation, however, which is made by the insured to the insurer, and upon 
Which the latter relies in entering into the contract, is not contractual but is 
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collateral to the contract. It simply induces the contract. 32 C. J. 1273; 2 
Cooley’s Briefs on Insurance, 1128. Nothing is found in the language of these 
statutes to justify the conclusion that the Legislature intended to render unavail- 
able to the insurer, as a basis for defense, any false representation contained in 
the application, unless the application accompany the policy as a part of it.” 

It was then held that the false representation, though innocently made, 
defeated recovery. This opinion was expressly approved by the Supreme Court, 

In bar of the present suit the defendant set up the falsity of the representa- 
tion in the application that the deceased had never suffered from heart disease, 
and the fact that she was not in perfect health and free from infirmity on the 
date the policy was issued and delivered to her. 

[2] Where an insurer, at the time of the issuance of a policy, accepts the 
premium and delivers the policy, with knowledge of existing facts which, if 
insisted upon, would invalidate the contract from its inception, such knowledge 
constitutes a waiver of the right of avoidance because of such facts, and an 
estoppel arises which precludes the insurer from setting up such facts in avoidance 
of the contract. 

Some of the authorities so holding are Liverpool, etc. v. Ende, 65 Tex. 118: 
St. Paul, etc. v. Kitchen (Tex. Com. App.) 271 S. W. 893: Southern, ete. v. 
Jones (Tex. Civ. App.) 13 S.W.(2d) 435, and cases there cited. 

Upon the face of the application and below the questions to the applicant are 
certain questions to be answered by the agent. 

The first, second, third, fifth, and eighth questions, and answers thereto, read: 

“1. Did you see life proposed at the time this application was written? Yes. 

“2. Was this application signed in your presence at the time application was 
written? Yes. 

“3. Was each question put to the applicant and the answer recorded as given? 
Yes” 
“5. Has the person any physical or mental defect or infirmity of any kind? 
No.” 

“8. Do you consider this life a good risk and recommend the company to 
accept it? Yes.” 

Below appears the signature of Horine. 

It was further shown by the defendant’s evidence that Horine and Dilts had 
authority to solicit the insurance, correctly fill out said application in accordance 
with the information given by the insured, deliver the policy, and collect the 
premiums thereon, but “had no authority to waive, change or alter any of the 
terms or conditions of the application or policy; and had no authority to accept 
an application or deliver a policy on the life of a person known to them to have, 
or to have had, heart disease.” 

[3, 4] From the questions to be answered by Horine it is plain it was his 
duty to disclose to his principal the knowledge which he had acquired of the 
physical infirmity from which the applicant was suffering because of heart disease 
and to also advise whether he considered the applicant’s life a good risk and 
would recommend its acceptance. 

It thus appears the defendant delegated to Horine authority to ascertam 
whether the applicant had heart disease or other physical infirmity and imposed 
upon him the duty of disclosing to defendant the knowledge thus acquired. The 
knowledge so acquired by Horine was within the scope of the authority delegated 
to him in soliciting the insurance, taking the application and transmitting the 
same to his principal. 

In our opinion the knowledge by Horine that the applicant had heart disease 
is imputable to his principal under the familiar rule that notice to an agent 
when acting within the scope of his authority and with reference to a matter 
over which his authority extends is notice to his principal. For cases supporting 
this view of imputed notice upon the facts here shown, see Law v. Texas S. M. 
F. Ins. Co. (Tex. Com. App.) 12 $.W.(2d) 539; American N. I. Co. v. Bailey 
(Tex. Civ. App.) 3 S.W.(2dl 539; Southern, etc. v. Mazoch Bros. (Tex. Civ. 
App.) 291 S. W. 257; American N. Ins. Co. vy. Park (Tex. Civ. App.) 55 S.W (2d) 
1088; Lee v. Mutual, ete. (Tex. Civ. App.) 47 S.W.(2d) 402; Id. (Tex. Com. 
App.) 65 S$.W.(2d) 271, and First, ete. v. Smith (Tex. Civ. App.) 19 S.W.(2d) 
541; Northwestern F. & M. Ins. Co. v. Allred (Tex Civ. App.) 19 S.W.(2d) 916. 
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[5] In this connection the appellee invokes the provision in the policy that 
the policy and the application is the entire agreement between the parties and 
which limits the authority to make, alter, and discharge contracts and waive 
jorfeitures, to the president, a vice president, or secretary of the company. 

The application has no contractual effect, because neither it nor a copy 
thereof was attached to the policy. First T. P. Ins. Co. v. Pedigo, supra. 

The question of notice is not affected by the limitation of authority con- 
tained in the policy. 

We think it cannot be properly said that notice acquired by an agent 
authorized to investigate and report concerning facts material to the execution 
cf an insurance contract will not be imputed to his principal because such agent 
was without authority to make, alter, or discharge such contract or waive a 
forfeiture thereof. Southern, etc. v. Mazoch Bros., Law v. Texas S. M. F. I. 
Co., and Lee v. Mutual, etc., all supra, and Mecca F. I. Co. v. Smith (Tex. Civ. 
App.) 135 S.'W. 688. The question here is one of waiver and estoppel arising 
out of information acquired by the agent within the scope of delegated author- 
ity and with reference to a matter over which such authority extended. 

The representation in the application that the applicant had never suffered 
irom heart disease presents no defense because the agent Horine knew she had 
been so afflicted and his knowledge is imputable to his principal. 

[6] The representation in the application that the answers to the above 
questions are complete and true, and were written opposite the respective qués- 
tions by me, or strictly in accordance with my directions, does not aid the 
appellee, because the agent Horine knew it was false. 

[7] The rule is thai, if the applicant gives true answers to an agent 
authorized to take written applications for insurance, relying upon the skill and 
good faith of such agent to correctly record the answers and he records the 
same falsely, the company is bound thereby, if the insured is justifiably ignorant 
of such wrongful ‘act of the agent. 24 Tex. Jur. title Insurance, § 177. 

[8] Appellee relies upon a number of cases in this state where the applica- 
tion contained a warranty to the effect that the answers as written in the appli- 
cation were true, and in such cases it was held that the applicant was bound 
thereby, and that an answer incorrectly recorded by the insurer’s agent would 
avoid the policy. Supreme Lodge, K. & L. v. Payne, 101 Tex. 449, 108 S. W. 
1160, 15 L. R. A. (N. S.) 1277; Fitzmaurice v. Mutual L. I. Co., 84 Tex. 61, 19 
S. W. 301; Fidelity, etc. v. Harris, 94 Tex. 25, 57 S. W. 635, 86 Am. St. Rep. 
813; Delaware Ins. Co. v. Harris, 26 Tex. Civ. App. 537, 64S. W. 867; Hutchinson v. 
Hartford L. & A. Ins. Co. (Tex. Civ. App.) 39 S. W. 325; Northwestern Nat. 
Ins. Co. v. Mize (Tex. Civ. App.) 34 S. W. 670; Rockford L. I. Co. v. Tschiedel 
(Tex. Civ. App.) 61 S.W.(2d) 536; Southern S. Co. v. Benton (Tex. Com. App.) 
280 S. W. 551; American N. Ins. Co. v. Huey (Tex. Com. App.) 66 S.W.(2d) 690, 
691; Schumann vy. Brownwood, etc., (Tex. Com. App.) 286 S. W. 200; Texas, etc. 
v. Richbourg (Tex. Com. App.) 257 S. W. 1089; Sovereign Camp, W. O. W. v. 
Lillard (Tex. Civ. App.) 174 S$. W. 619; Donaldson v. National L. & A. I. Co. 
(Tex. Civ. App.) 53 S.W.(2d) 136; Westchester F. I. Co. v. Wagner, 10 Tex. 
Civ. App. 398, 30 S. W. 959. 

The five cases first cited, some of them being by the Supreme Court, support 
the view that the representation in the application that the answers as written 
were true would defeat recovery by plaintiff unless the doctrine of those cases 
has been changed by subsequent legislation. Those cases were all decided 
before 1903 when the Legislature enacted the law (Acts 1903, p. 94) now appear- 
ing as article 5049, R. S. 1925. That law has no application to policies of life 
insurance policies issued subsequent to December 31, 1909. American N. I. Co. 
v. Welsh (Tex. Com. App.) 22 $.W.(2d) 1063; First, etc. v. Pedigo, supra. 

_ Subdivision 4 of article 732, R. S., requires that all policies issued or delivered 
in this state shall provide that all statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties. This article 
Was section 22 of chapter 108, pp. 192, 200, Acts of 1909. The present policy 
contains such provision, and, by force thereof and the statute, the declaration in 
the application that the answers were written by the applicant or strictly in 
accordance with her directions was changed from a warranty to a mere repre- 
sentation. At the time the five cases mentioned were decided such a declaration 
would have been treated as a warranty and given contractual effect as such. Those 
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cases applied the strict obligation imported by warranties, which requires truth 
and exact fulfillment, breach of which avoids the contract. Goddard v. Ins. Co., 
67 Tex. 71; Kansas City Mut. L. I. Co. v. Pinson, 94 Tex. 553, 63 S. W. 531; 
Supreme’ Lodge K. & L. v. Payne, 101 Tex. 449, 108 S. W. 1160, 15 L. R. A. 
(N. S.) 1277; Mutual, etc. v. Simpson, 88 Tex. 333, 31 S. W. 500, 28 L. R. A. 
765, 53 Am. St. Rep. 757. 

In the present cases the declaration has not the contractual effect of a war- 
ranty. On the contrary, it is to be treated as a representation known to be untrue 
by the agent Horine, which notice was imputable to appellee. 

We are, therefore, of the opinion the rulings in the five cases mentioned have 
no present application. 

[9] The other cases cited by appellee in support of the binding effect of the 
declaration in question are inapplicable with the possible exception of Rockford 
L. I. Co. v. Tschiedel (Tex. Civ. App.) 61 S.W.(2d) 536, 537. Some of such 
cases involve fire, health, or accident insurance policies, whereas article 4732, 
R. S., applies only to life insurance policies. Others involve insurance contracts of 
fraternal or other organizations to which said article does not apply. The case of 
Rockford L. I. Co. v. Tschiedel involved a life insurance policy governed by 
article 4732, and it was held a declaration in the application that the answers as 
written were true imposed upon the applicant the duty of seeing that his answers 
to the medical examiner were correctly recorded by him. From the report of the 
case it is not clear that this ruling was necessary to the decision. It seems to 
have been a case of a material false representation as to the condition of the 
applicant’s health, which would have avoided the policy without the application 
of the strict rules pertaining to warranties. Furthermore, the application in that 
case was attached to and made a part of the policy which is not the case here. 

[10] Briefly stated, our conclusions disposing of the theory upon which 
appellee seeks to defeat recovery herein are as follows: 

(1) The knowledge of the agent Horine that the applicant was in bad health 
and suffering from heart disease is imputable to appellee. 

(2) Horine knew the declaration in the application that the answers were 
written by the applicant or strictly in accordance with her directions was not true, 
and this knowledge was also imputable to appellee. 

(3) The imputation of knowledge of these facts is not affected by the limi- 
tation upon Horine’s authority contained in the policy, because Horine acquired 
such notice while acting within the scope of authority delegated to him and with 
reference to a matter over which his authority extended, as is shown by the 
questions upon the application which Horine was required to answer and the 
further authority which he possessed to solicit the insurance, correctly fill out the 
application in accordance with the information given him by the applicant, deliver 
the policy, and collect the premiums. 

(4) The declarations in the application by the applicant that she did not have 
heart disease and the answers were written by her or strictly in accordance with 
her directions are to be treated as representations and not as warranties by virtue 
of article 4732, subd. 4, and the provision to that effect in the application. For 
this reason and the further reason that neither the application nor a copy thereot 
was attached to the policy, such declarations have not the contractual effect ot 
warranties. ; 

(5) Appellee, having imputed notice of the falsity of the said representations 
and also having like notice that the insured was not in good health and free from 
infirmity at the time the policy was delivered and accepted, must be held liable 
under the doctrine of waiver and estoppel announced in the cases heretofore 
cited. 

The case has been fully developed. The judgment will be reversed and here 
rendered in favor of the plaintiffs for $648, with interest at the rate of 6 per 
cent. per annum from October 31, 1931 (60 days after proof of death was tur- 
nished) plus 12 per cent. penalty and $250 attorney’s fee. 

Reversed and rendered. 
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Schooley v. Metropolitan Life Ins. Co. 


SCHOOLEY v. METROPOLITAN LIFE INS. CO. No. 8014. 
Court of Civil Appeals of Texas. Austin. Nov. 21, 1934. 
77 Southwestern Reporter (2d) 886. 
1. INSURANCE. 


Group policy giving insured privilege of taking out individual policy within 
thirty-one days after discharge by employer held not to extend policy for such 
period so as to authorize recovery for death of insured after insurance month ter- 
minated, but within thirty-one days after employment terminated, where policy 
further provided that group protection extended only to last day of insurance 
month in which employment terminated. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Insured who, under group policy, had thirty-one days in which to pay premium 
and who was discharged August 12th, with insurance paid to August 3lst, and died 
September 8th, held not covered by insurance on date of death, where policy pro- 
vided that, upon termination of employment, insurance automatically terminated as 
of last day of insurance month during which termination of employment occurred. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

3. INSURANCE. 

In suit on group policy, plaintiff had burden of proving that insured was 
employee within policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

4. INSURANCE. 


In suit on group policy, unexplained agreement that insured was relieved of his 
duties on August 12th held not to sustain burden on plaintiff to prove that insured 
was an employee within group policy on date of his death, September 8th, not- 
withstanding that deduction from his wages extended group policy until August 
3lst. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Burnet County; Lamar Thaxton, Judge. 

Action by Edith L. Schooley against the Metropolitan Life Insurance Com- 
fany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Edwin G. Moorhead of Austin, for appellant. 

A. V. Knight and Terrell, Davis, Hall & Clemens, all of San Antonio, for ap- 
pellee. 
Biair, Justice. 


Appellant, Edith L. Schooley, the widow and beneficiary of Walter A. Schooley, 
sued appellee, Metropolitan Life Insurance Company, on its policy of group insur- 
ance issued to the Southern Pacific Railway Company, insuring the lives of its em- 
ployees. Appellant alleged that the policy insured the life of her husband for 
$1,500, as an employee of the railway company. Appellee answered that Walter A. 
Schooley had been discharged by the railway company, and that under the terms 
of the policy the insurance risk had terminated prior to his death. On the trial 
to the court without a jury, it was held that, under the agreed and undisputed facts 
as applied to the provisions of the insurance contract, the insurance risk had ter- 
minated prior to the death of the insured, and accordingly judgment was rendered 
tor appellee; hence this appeal presenting the same question. 

_ The group policy provided: “The Company will issue to the employer for de- 
livery to each employee insured hereunder an individual certificate showing the in- 
surance protection to which such employee is entitled, the beneficiary to whom pay- 
able, together with a statement that in case of the termination of the employment 
with the employer, for any cause whatsoever, such employee shall be entitled to 
lave issued to him by the company, without evidence of insurability, and upon ap- 
plication to the’ company within thirty-one days after such termination of employ- 
ment and upon payment of the premium then applicable to the class of risk to 
which he belongs and to the form and amount of the policy at his attained age 
(nearest birthday), a policy of life insurance in any of the forms customarily issued 
by the company, except Term Insurance, in an amount equal to the amount of his 
Protection under this policy at the time of termination. Upon termination of em- 
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ployment, the insurance of any discontinued employee under this policy automatic- 
ally and immediately terminates as of the last day of the insurance month during 
which termination of employment occurred, and the company shall be released 
from any further liability of any kind on account of such person unless an in- 
dividual policy is issued in accordance with the above provision. Re-employment 
will be classed as new employment in accordance with Paragraphs 12 and 15 hereof 
and a new certificate will be issued.” 

The individual certificate and riders issued to Walter A. Schooley provided 
that, subject to the terms and conditions of the group policy, he was insured for 
$1,500; and further provided: 

“Tf death occur while the employee is in the employ of the employer, or prior 
to the next monthly premium due date of the Group Policy following the date of 
discontinuance of mpm, the amount of insurance in force on said aes 
in accordance with Group Policy as above, will be paid to Edith L. Schooley, bene- 
ficiary.” 

“Privilege of Continuance. 

“In the event of the termination of the employment for any reason whatsoever, 
the employee shall be entitled to have issued to him by the Metropolitan Life In- 
surance Company, without further evidence of insurability, and upon application 
made to that company within ok days after such termination, and upon the 
payment of the premium applicable to the class of risk to which he belongs and to 
the form and amount of the policy at his then attained age, a policy of life insur- 
ance in any one of the forms customarily issued by such company, term insurance 
excepted, in an amount equal to the amount of his protection under the Group 
Insurance Policy at the time of such termination.” 


The agreed and undisputed facts showed that for several years Schooley was 
employed by said railway company at Burnet, Tex., as pumper, but “was relieved 
of his duties as pumper * * * at the close of August 12th, 1930, because of the 
closing of another and different pumping station and the transfer of the employee 
at the other station to Burnet, Texas, to succeed Schooley, the transferred em- 
ployee having seniority of service over” him. From the wages of Schooley for his 
services from August Ist to 12th, 1930, amounting to $33.75, the railway company 
deducted 70 cents to cover the pro rata charge on his premium on the group policy 
which extended the protection to and including August 31, 1930, the next premium 
date on the group policy. Schooley died September 8, 1930, without having made 
any application for an individual policy of insurance under the privilege granted 
by the group policy. 

[1] Appellant seems to contend that the option privilege contained in the group 
policy, granting Schooley thirty-one days after his employment terminated in 
which to apply for an individual policy in the sum of his group insurance on any 
policy form customarily issued by appellee, automatically continued the group pol- 
icy protection for a period of thirty- -one days. The contention is not sustained, 
because the group policy expressly provided that, if the employee were discharged 
for any reason, the group policy protection would continue only until the last day 
of the insurance month during which his employment terminated; that each insur- 
ance month terminated on the last calendar day of each month; and that monthly 
premiums became due and payable on the last day of each month. Since the 
agreed and undisputed facts showed that Schooley’s ‘employment ended August 12, 
1930, that his premium was paid on the group policy only up to and including Au- 
gust 31, 1930, and that he died September 8, 1930, it is manifest that protection un- 
der the group policy had terminated prior to the death of the insured, because the 
oe policy expressly provided that its protection would continue only until the 

last day of the month during which the employment terminated; and this suit is 
for recovery upon the group policy. 

No Texas authority appears to have construed a similar insurance contract; 
but the same or similar group insurance policies have been construed by courts in 
other states, and without exception they sustain our above conclusions, that the 
thirty-one day option privilege during which an employee may after discharge se- 
cure on application an individual policy has no relation to and does not control or 
affect the provisions of the group policy with regard to the duration and termin- 
ation of the group protection. Apparently an identical policy to the one im suit 
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was construed in the case of Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 

136 A. 400, 406, 50 A. L. R. 1276, wherein it was held that: 

“It is argued that the heading ‘privilege of continuance’ means that the original 
insurance continued for 31 days, without any action taken by the insured. No 
such meaning can fairly be given to the expression used. It means a favor offered 
to the insured, which he is at liberty to accept or not as he chooses. That this is 
its true meaning is made certain by the terms of the privilege which are distinctly 
stated. The party who has been insured may take out regular life insurance with- 
out medical examination. He need not furnish evidence of insurability. This is 
all the privilege undertakes to give. 

“There is no statement, either direct or indirect, that the original insurance 
‘while in the employ’ is continued in the meantime.” 

[2] But appellant says that appellee is a New York corporation, and that since 
the statutes of that state as well as of Texas provide that in the case of group in- 
surance the insured employee shall have thirty-one days or one month in which to 
pay any premium upon any group policy, and that since appellee was discharged 
August 12, 1930, with insurance paid to August 31, 1930, and died September 8, 
1930, his insurance was in force on the date of his death, notwithstanding the pro- 
yision in the group policy that, “upon termination of employment, the insurance of 
any discontinued employee under this policy automatically and immediately ter- 
minates as of the last day of the insurance month during which termination of em- 
ployment occurred.” The point was decided against appellant in the case of Fearon 
y. Metropolitan Life Ins. Co., 138 Misc. 710, 246 N. Y. S. 701, 704, wherein it was 
held that: “There is nothing in the statute that says, expressly or by reasonable 
implication, that the insurance continues for thirty-one days, or for any period, af- 
ter the termination of the employment. A legislative intent to this effect could 
easily have been expressed. A period of continuance could have been provided, 
just as provision was made for days of grace for nonpayment of premium in life 
insurance policies ‘during which period of grace the policy shall continue in full 
force. Insurance Law, § 101, subd. 1 (as amended by Laws 1923, c. 28). In fact, 
the statute points otherwise; it is the application that must be made within thirty- 
one days; the policy might be issued thereafter. If application were made on the 
thirty-first day, the policy would not, in the ordinary course of events, be written 
on that day. There would be no necessity for it. The applicant would be entitled 
to the policy no matter if it took weeks to come through. Could it be contended 
ihat the coverage under the group policy would continue until after the thirty-one 
days and the issuance of the new policy weeks later? Coverage might be obtained, 
pending the issuance of the new policy, by a binder issued on the application, as is 
frequently done, but the protection would then be not under the old policy but un- 
der the new one to be issued. The statute does not make a binder or other ad 
interim protection compulsory.” 

_ The Texas statute (art. 4764a, Vernon’s Ann. Civ. St.) was enacted in 1931, 
alter the insurance contract in suit had terminated, and of course has no applica- 
tion. But even so, it is in all respects similar to the New York statute aforemen- 
tioned; and suffice it to say here that an examination of our thirty-one day option 
privilege statute shows that it contains nothing, either expressly or by reasonable 
implication, which would continue in force the group policy for such a period after 
the termination of the employment; but that said option period relates solely to 
the time in which the application for an individual policy may be made after the 
termination of employment. 

Our above conclusions render unnecessary a discussion of appellant’s several re- 


maining propositions with regard to when the protection of the group policy ter- 
minated. 


[3, 4] But appellant says that it may be inferred, from the agreement that the 
insurance of Schooley was paid to August 31, 1930, that he was still an employee 
of the railway company. Such contention is in the face of the agreed facts Schooley 
was relieved of his duties at the close of August 12, 1930; and that the 70 cents 
paid out of his wages extended the group policy protection to August 31, 1930, un- 
der the terms of the group policy. The agreed facts state that Schooley was re- 
lieved of his duties at the close of August 12, 1930, and was succeeded by another 
employee having seniority of service over him. Appellant offered no evidence 
showing what was the meaning of such a discharge, or that Schooley was ever re- 
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employed. It was incumbent upon appellant to allege and prove that Schooley was 
an employee within the meaning of the group policy, construed in connection with 
the certificate and riders issued to him, at the time of his death; and the unex- 
plained agreement that he was relieved of his duties on August 12, 1930, does not 
meet this burden. Wann v. Metropolitan Life Ins. Co. (Tex. Com. App.) 41 S.W. 
(2d) 50; 24 Tex. Jur., 1227; and cases there cited. 


We find no error in the trial court’s judgment, and it will be affirmed. 
Affirmed. 


WOOD vy. BENEFICIAL LIFE INS. CO. No. 5421. 
Supreme Court of Utah. Nov. 19, 1934. 
37 Pacific Reporter (2d) 544. 
INSURANCE. 
As respects directed verdict, evidence held as matter of law to show that life 
policy had lapsed for nonpayment of premium and that insurer had not waived 
right to assert forfeiture for nonpayment.’ 


(For other cases, see Insurance, Dec. Dig. § 668[8, 15].) 


Appeal from District Court, Salt Lake County; O. W. McConkie, Judge. 

Action by Laura E. Wood against the Beneficial Life Insurance Company. 
Judgment for defendant on an instructed verdict of no cause of action, and 
plaintiff appeals. 

Affirmed. 

J. W. Cherry, of St. George, R. J. Shay, of Cedar City, and Willard Hanson 
and L. R. Rogers, both of Salt Lake City, for appellant. 

3agley, Judd & Ray and Ashby D. Boyle, all of Salt Lake City, for respondent. 

Evias HANSEN, Justice. 

Plaintiff is the surviving widow of John Andrew Wood, deceased. Prior to 
his death, Mr. Wood carried a life insurance policy with the defendant company. 
Plaintiff, as the beneficiary named in the policy, brought this action to recover 
thereon. The only issue raised by the pleadings was as to whether or not the 
policy was in force at the time of the death of Mr. Wood. A trial was had to 
the court sitting with a jury. At the conclusion of the evidence, defendant moved 
the court to direct a verdict of no cause of action upon the grounds: (1) That 
the undisputed evidence showed that the policy sued upon lapsed prior to the 
death of Mr. Wood because of his failure to pay the premium provided for in 
the policy; (2) that there was neither pleading nor proof that defendant had 
waived its right to the payment of the premium as provided for in the policy. 
The motion was granted. Pursuant to the court’s instruction, the jury returned a 
verdict of no cause of action. Plaintiff appeals. 

The only error assigned is the court’s order directing the jury to find a ver- 
dict for the defendant. There is no substantial conflict in the evidence. The fol- 
lowing facts are established by the evidence: Under date of April 3, 1931, the 
defendant issued a life insurance policy in the sum of $1,500 on the life of Mr. 
Wood. The policy contained, among others, the following provisions: 

“All premiums under this Policy are payable in advance either at the Home 
Office or to any authorized agent * * * and may be paid either annually, semi- 
annually, or quarterly, according to the rates stated on the fourth page hereof. 
Any premiums so paid shall not maintain this Policy in force beyond the date 
when the next premium is payable, except as provided herein * * * 

“A grace of one month (not less than thirty days) without interest, will be 
granted for the payment of every premium after the first, during which time this 
Policy shall remain in full force and effect; * * * 


“In the event of default in premium payments, unless the cash value has been 
duly paid, it is agreed that this Policy may be reinstated at any time upon evi- 
dence of insurability satisfactory to the Company, and the payment of all overdue 
premiums and the payment or reinstatement of any other indebtedness to the 
Company upon said Policy, with interest at the rate of not exceeding six per 
cent per annum.” 


__ The amounts of premium payable on the policy were, if paid annually, $50.22; 
if semi-annually, $26.12; and, if quarterly, $13.31. When the policy was issued, 


1 Ballard v. Beneficial Life Insurance Company, 21 P.(2d) 847. 
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the first annual premium was paid. On March 3, 1932, defendant mailed a notice 
to the insured informing him that the premium on his policy would be due on 
April 3, 1932. The notice so mailed also contained this language: “If premium is 
paid after thirty days from the due date, no interest charge will be made for 
overdue time and the Company assumes no liability under the policy except as 
provided therein until official receipt is issued by the Company and signed by the 
President * * * Unless premium is paid as above, your policy will become null 
and void, except as to any provisions otherwise provided therein.” 

On or about April 3, 1932, another notice of similar import was mailed by the 
company to the insured. On or about April 23, 1932, defendant again mailed a 
notice to the insured, wherein it was stated that: 

“Probably the notices sent you have gone astray—or have been overlooked, 
our records showing no payment. The grace period provided by your policy 
expires in a few days. We are therefore anxious to know that the matter has been 
brought to your attention, that prompt payment may be made and your protection 
continued. * * * 

“When the grace period expires, we of course will be compelled to cancel 
your protection except as provided under the terms of your policy. We feel con- 
fident that your remittance will be made promptly.” 

a May 3, 1932, defendant wrote and mailed to the insured a letter reading 
as follows: 

“Dear Policyholder: We are anxious to know whether or not we can be of 
service to you. Reference to our records shows that your Life Insurance premium 
still remains unpaid. 

“Not knowing why you failed to pay this premium, we are unable to advise 
you. 

“We believe, however, that if you will write us, stating frankly what your 
reasons are, we might be of assistance to you. This information will be appreciated, 
as often we are able to make suggestions and offer assistance to policyholders, 
which makes possible the continuance of their insurance. 

“You realize, of course, that the value of the insurance is as great and the 
protection as necessary now as at any time and probably even more so, as each 
year adds to your age and increases the need of insurance. 

“We hope to receive your answer as promptly as possible in order that we can 
make you a proposition. Please reply on the back of this letter.” 

Early in June Mr. Wood was taken sick. He was unable to perform any work 
after June 8th. On June 10th he summoned his physician, who called daily there- 
after until June 19th, when Mr. Wood died. At the request of the insured, his 
brother on June 12th wrote on the reverse side of a letter which the company 
mailed to the insured under date of May 3d the following: 

“T have been out of employment since last Nov. I am sending 10.00 to apply 
on my past due premium and will try to pay $10.00 monthly as I have promis of 
a job, to start soon. Please let me know if this is satisfactory and oblige. 

“Yours truly, 
“(Signed] J. A. Wood, 
“Hurricane, Utah.” 

A check for $10 signed by Ether Wood and made payable to defendant com- 
pany was inclosed with the communication. The letter and check were received by 
defendant company at its office in Salt Lake City, Utah, on June 15th at 8:48 
a.m. On June 20th, the day after the death of Mr. Wood, an agent of the defend- 
ant company called at the residence of the deceased and asked for and received 
the policy upon which this action is founded. The check was deposited by the 
defendant to its account, and was carried on the books of the company in a sus- 
pense account. Under date of June 22d the defendant wrote the insured a letter 
addressed to him at Hurricane, Utah. The letter reads as follows: 

“We acknowledge the receipt of check for $10.00, which has been sent in as 
part payment of the premium which fell due April 3, 1932 on your policy. 

“Since the days of grace have expired on this policy, the same is out of force 
at this time. Before we can reinstate it, therefore, it will be necessary for you to 
fill out and sign the enclosed reinstatement blank, having your signature witnessed 
and return to this office for the approval of our Medical Board. 

“However, if it will be more convenient for you to pay this premium on the 
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quarterly basis, kindly forward an additional remittance of $4.11, which includes 
80c for double indemnity, together with the above health statement. We will then 
be pleased to give this matter our prompt attention.” 

On June 27th defendant mailed its check for $10 to the insured. On the reverse 
side of the check was written the following: “Refund of Suspense Item Pol. No. 
114453 Lapsed.” The check was not cashed. Under date of June 29th plaintiff 
signed and acknowledged a written statement entitled, “Proofs of Death. Claim- 
ants’ Statement.” The statement was received in evidence. The following questions 
and answers, among others, appear on the statement so signed and acknowledged 
by plaintiff : 

“QO. When did deceased first complain of, or give other indications of his last 
illness? A. Date June 1—1932. 

“QO. When did deceased first consult a physician for his last illness? A. Date 
June 10—1932. 

“Q. On what date did deceased last attend to his usual work? A. Date Did 
some work up to June 8—1932.” 

The physician who attended Mr. Wood during his last sickness also signed 
and acknowledged under date of June 29, 1932, a written statement entitled, 
“Proofs of Death. Physician’s Statement.” That statement was received in evi- 
dence. It contains, among others, the following questions and answers: 

“QO. What was the immediate cause of death? A. Myocarditis with passive 
congestion of liver. Hemorrhagic nephritis. 

“Q. How long, in your opinion, did deceased suffer from this disease or 
impairment? A. Probably 4 or 5 months. 

“QO. What were the contributory causes of death? Give as nearly as you can 
by dates, the duration of each. A. Hemorrhagic nephritis. Duration indefinite but 
suspect it developed from attack of influenza in January 1932. Definitely known 
to me from June 10th to June 19th, 1932.” 

The statements so signed by plaintiff and the physician were mailed to the 
company. 

Evidence was offered on behalf of the defendant which tended to show that 
because of its volume of business it often required from a week to ten days to 
answer correspondence and attend to business that came through the mails. Other 
correspondence touching the matter in hand was had between plaintiff and defendant 
after the death of Mr. Wood, but such correspondence does not aid in the solution 
of the question which divides the parties to this litigation. 

It was substantially upon the foregoing evidence that the court below instructed 
the jury to return a verdict in favor of the defendant. It is urged on behalf of 
the plaintiff that the cause should have been submitted. Defendant contends to the 
contrary. 

The parties have cited numerous cases which they claim support their respec- 
tive contentions. It is not necessary to review the cases cited from other juris- 
dictions because the question here presented has been discussed at length and 
determined by this court in the case of Ballard v. Beneficial Life Insurance Com- 
pany (Utah) 21 P.(2d) 847. The facts in the instant case are so similar to the 
facts in the Ballard Case, supra, that there is no escape from the conclusion that 
the same results must be reached in this case as were reached in the former case. 

The judgment of the lower court is affirmed; costs to respondent. 

Straup, C. J., and Folland, Ephraim Hanson, and Moffat, JJ., concur. 


MILLER v. NEW YORK LIFE INS. CO. No. 5304. 
Supreme Court of Utah. Nov. 19, 1934. 
37 Pacific Reporter (2d) 547. 


4. INSURANCE. 

In action on life policy, whether insured was wholly and presumably per- 
manently disabled on certain date within provision for waiver of premiums, held 
for jury, where insured was afflicted with syphilis which resulted in dementia and 
general paresis. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

5. INSURANCE. 

Under life policy provision for waiver of premiums in case of insured’s dis- 

ability, failure to furnish due proof, as required, while premium was not in default, 
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would be fatal to beneficiary’s claim unless insurer waived such proof and was 
estopped to assert such defense. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

7. INSURANCE. : 

Instruction respecting rights under provision in life policy for waiver of 
premium after notice of insured’s disability held not error under exception taken 
to instruction as a whole, though instruction was not perfect in all particulars, 
where it was in substantial compliance with law applicable to facts. 

Court instructed jury that if they found from evidence that plaintiff, 

or any one acting for her or insured, notified insurer while polisy was in 
full force that insured was totally disabled and had been disabled for more 
than sixty days and that it might reasonably be expected to be permanent 
disability, then it was insurer’s duty to make inquiry as to nature and 
extent of disability, and its failure to deliver forms on which further proof 
could be made or to require further proof would constitute waiver of 
further proof of insured’s disability, and insurer could not thereafter 
declare forfeiture of policy for failure to pay premiums during disability 
period. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

8. INSURANCE. 

In action on life policy in which plaintiff claimed waiver of premium under 
policy because of insured’s disability, evidence as to condition of insured who 
suffered from syphilis held sufficient to raise presumption that disability was per- 
manent within meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

9. INSURANCE. 

In action on life policy containing provision for premium waiver on proof of 
insured’s disability, insurer waived further information respecting disability and 
formal proof thereof by reason of its denial of liability and failure to furnish 
blank forms for further proof. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

10. INSURANCE. 

Insurer’s waiver of notice or proofs of loss eliminates, from contract, cond:- 
tion with reference to serving of notice or proofs, and waiver of condition relieves 
insured from compliance with every requirement contained therein and operates 
on every policy provision affected by that condition. 

(For other cases, see Insurance, Dec. Dig. § 555.) 


Appeal from District Court, Salt Lake County, Third District; Wm. H. 
Bramel, Judge. 

Action by Effie C. Miller against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Critchlow & Critchlow, of Salt Lake City, for appellant. : 

Willard Hanson, K. C. Tanner, L. R. Rogers, and J. Louis Brown, all of 
Salt Lake City, for respondent. 

FoLLAND, Justice. 5 

This is an action to recover on a policy of life insurance issued in March of 
1919 on the life of Chilion W. Miller for $3,000. The insured died in December, 
1929. Plaintiff, who was the wife of Miller, was named as beneficiary in the policy 
of insurance. The premium due March 19, 1922, was not paid before expiration 
of the grace period, and defendant notified the insured the policy had lapsed for 
nonpayment of premium. To avoid this defense, plaintiff set up that the policy 
contained a provision for waiver of premiums in the event “the company receives 
due proof, before default in the payment of premium that the insured * * * 
has become wholly disabled by bodily injury or disease, so that he is and will be 
presumably, thereby permanently and continuously prevented from engaging in any 
occupation whatever for remuneration or profit,” and alleged that her husband 
had become and was from and after January, 1921, so disabled within the meaning 
of the policy. No formal written proof of disability was furnished the company, 
and to avoid the consequences of this omission plaintiff alleged that she had 
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notified the defendant prior to the due date of the 1922 premium that her husband 
was totally and permanently disabled, and that the defendant by its acts and con- 
duct, in denying liability and failing to furnish blank forms on which to make 
formal proof of disability, was estopped from declaring a forfeiture of the policy, 
In addition to setting up a lapse of the policy for nonpayment of the 1922 pre- 
mium, defendant denied the alleged total and permanent disability of the insured, 
notice or proof of such disability, and denied the facts alleged as a basis for the 
claimed estoppel or waiver. 

At appropriate times in the trial the defendant moved the court to grant a 
nonsuit to direct a verdict in its favor. These motions were denied and the cause 
was submitted to the jury. From a judgment on the verdict in favor of plaintiff, 
defendant appeals. 

Appellant assigns as error the refusal of the court to withdraw the case from 
the jury and direct a verdict in its favor on the following grounds: (1) That the 
evidence fails entirely to show that on March 10, 1922, due date for premium pay- 
ment, the insured was in fact either totally or permanently disabled; (2) that 
no proof of total and permanent disability was submitted to the defendant prior 
to the lapse of the policy; and (3) there was no evidence of a waivet by the 
defendant of the provisions of the policy requiring the submission of due proof. 
Appellant also alleges error in the charge to the jury and the refusal of the 
court to charge as requested by it. 

Plaintiff concedes that she, in order to prevail, had the burden of showing: 
(1) That the insured was disabled within the meaning of the policy provision 
prior to April 10, 1922, and had been so disabled for more than sixty days; and 
(2) that prior to delinquent date of the premium due March 10, 1922, due proof 
of such disability was received by defendant, or that prior to such date the defend- 
ant had by its acts and conduct estopped itself from relying on the provision of 
the contract requiring submission of such proof. 

[4] There was evidence submitted by plaintiff that Miller shortly after taking 
the policy in 1919 went to work for Salt Lake county in its road shops at Murray 
as night watchman. He also had other duties with respect to caring for the trucks 
and conditioning them for future use. He continued in such employment until 
January 1, 1921, when by reason of change of administration in county govern- 
ment his services were dispensed with. Thereafter during the next two years he 
did odd jobs for a café in Salt Lake City, for the Utah Power & Light Company 
on road construction, and for his brother and another party in herding sheep. This 
work was not continuous and the hard physical labor for the Utah Power & 
Light Company was discontinued after ‘6 days. In 1926 Miller attended the 
Democratic primaries and was elected a delegate to the Democratic County Con- 
vention, which he attended. The witnesses who testified for plaintiff noted peculiari- 
ties in him as early as January, 1921. His memory was bad; he could not follow 
a line of conversation; his thoughts would drift; he would go to sleep while per- 
sons were conversing with him, was always tired’and slept a great deal of the 
time, sometimes when not lying down; he lost weight; became so weak that he 
could not weed the garden or do any work. He consulted a physician in the spring 
of 1921 and took treatments. Dr. Rothwell testified he treated the insured in May 
of 1921; that at that time he began to show signs of mental decay which mani- 
fested itself in loss of memory; that he had lost about fifteen pounds in weight, 
and showed marked anemia. He was unable to concentrate and follow the history 
of his illness, and could not follow a continuous line of thought for any consider- 
able time. His state of mind was so he was likely to wander and become con- 
fused. After a thorough examination in June of that year it was found the insured 
was suffering from syphilis which undoubtedly had its origin several years earlier. 
Syphilis is a progressive disease which sometimes causes dementia and general 
paresis. It can sometimes be cured, but in this instance it resulted in dementia 
and general paresis. The doctor did not see Miller again until September of 1922, 
when the patient was wildly delirious. He was then treated for four or five 
months. His then condition was a naturally progressive condition from that found 
in the spring of 1921. After this period the doctor did not again treat the insured, 
but saw him occasionally and could see that his mind was getting very feeble. 
He testified that if he were to assume that the insured was found to be insane in 
August of 1929 and died in December of 1929, he would say that was the natural 
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progress of the diseased condition he found Miller to be in in the spring of 1921, 
and if the disease progressed in the ordinary way Miller would not have been able 
to carry on any continued occupation requiring mental effort or physical exertion 
during that period of time. Defendant produced testimony tending to show that 
the insured had been casually employed in 1921 and 1922, and that his condition 
was not such that he was totally or permanently disabled for work, at least not 
until his breakdown in September of 1922. It appeared that the plaintiff was not 
informed that her husband was suffering from syphilis at any time prior to Sep- 
tember of 1922. 

In our view of the record there is a sharp conflict in the evidence as to 
Miller’s physical and mental condition prior to March 10, 1922, yet there was sub- 
stantial competent evidence from which it could be found that he was wholly and 
presumably permanently disabled as these terms are defined in the court’s instruc- 
tions. There was such a conflict in the evidence on this subject as called for a 
weighing of the evidence, hence the court committed no error in submitting the 
issue to the jury. 

[5] It is next contended by appellant that plaintiff should fail because no 
proof, such as is required by the express terms of the policy, was submitted to 
the company prior to March 10, 1922, or at any other time; that it was a condition 
precedent to a waiver of payment of premiums that due proof of total and pre- 
sumably permanent disability of the insured should be submitted to the company 
before date of default in premium payment. It may be conceded that no such 
proof was submitted, certainly not in writing or in such form as is customarily 
required. Where the contract provides, as this one does, that whenever the com- 
pany receives due proof of such disability before default in payment of premium, 
the obligation of the company does not rest upon the existence of disability, but it 
is the receipt by the company of such proof of disability which is definitely made 
a condition precedent to the waiver of premiums becoming due after receipt of 
such proof. Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 
L. Ed. 416. Failure to furnish due proof within such time as the premium was 
not in default is fatal to plaintiff's claim unless by its acts and conduct the com- 
pany waived such proof and is estopped to assert such defense. It is asserted by 
plaintiff that the company was estopped to urge such defense because after notice 
to it of the disabled condition of the insured it denied liability under the policy 
and failed and refused to furnish blank forms on which detailed and formal 
proof could be made. The company denies that by its conduct it waived submis- 
sion of “due proof” and asserts that its defense on the grounds of failure of 
plaintiff or the insured to submit such proof is a valid and subsisting right on 
which it relies. 

Plaintiff introduced evidence tending to show that the insured, acting through 
his wife, the present plaintiff, and one Wilson, the agent of the defendant who 
sold him the policy of insurance, gave notice to the company prior to March 10, 
1922, of the condition of the insured and demanded blank forms on which to make 
the proof required by the policy. That such notice was given and demand made 
within such time was denied by the company, and testimony was introduced by it 
tending to show that no such notice was given or demand made. By its verdict 
the jury found as true the facts testified to by plaintiff and her witnesses. 

[6, 7] The court instructed the jury as follows: “If you find from the evi- 
dence that the plaintiff or anyone acting for the plaintiff or the insured, advised 
and notified the defendant while the policy of insurance mentioned in evidence 
was in full force and effect that the insured Chilion W. Miller was totally dis- 
abled and had been disabled for more than sixty days and that his disability was 
such that it might reasonably be expected to be a permanent disability then I 
instruct you that it was the duty of the defendant to make inquiry as to the nature 
and extent of the disability of the insured, if any, and its failure, if you believe 
there was a failure, to deliver forms upon which further proof could be made 
or to require further proof, would constitute a waiver of further proof of insured’s 
disability and defendant could not thereafter declare a forfeiture of the policy 
by reason of the failure to pay premiums on the policy during the period of dis- 
ability.” 

The appellant duly excepted to this instruction as a whole, but did not except 
to any portion of the instruction or call to the attention of the court any claimed 
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defect therein other than its claim that the whole instruction was erroneous. The 
contention is now made that parts of this instruction are bad. This court is com- 
mitted to the rule that if the instruction is bad as a whole the exception is well 
taken, but such an exception cannot prevail, even though the instruction is objec- 
tionable in one or more of its integral parts, if any part of the instruction i 
good or if it substantially states the law. Hansen v. Oregon Short L. R. Co., 
Utah, 577, 188 P. 852, and McLaughlin v. Chief Consol. Min. Co., 62 Utah, 

220 P. 726. One objection to this instruction is that the jury were not told the 
facts listed must be established by a preponderance of the evidence. It would have 
been much better had the instruction so stated. Nevertheless the court in another 
instruction told the jury that the burden of proof as to any disputed or contro- 
verted fact rests on the party who alleges that fact, and such fact must be estab- 
lished by a preponderance of the evidence. 

[8] Objection is urged to that part of the instruction wherein it is said that 
if certain facts are found “it was the duty of defendant to make inquiry as to the 
nature and extent of the disability of the insured, if any.” According to the 
instruction this duty arose only when the insurer was notified by the insured or 
the plaintiff, or some one for them, that the insured was totally disabled, had 
been so disabled for more than sixty days before default in payment of premium, 
and that his disability was such that it might reasonably be expected to be a per- 
manent disability. The insurer, by this instruction, was not charged with the duty 
of making “a complete investigation of the physical condition of its policyholders 
upon receipt of every rumor that might cast doubt upon their state of health” as 
argued by appellant. The duty, under the instruction, did not arise except on proof 
of the facts stated. Even if this objection were available to appellant, we should 
hesitate to say that on information received from the insured that he was totally 
and permanently disabled the insurer had no duty of inquiry in the premises. The 
company had the right, on receipt of such information, to require further and 
detailed proof of the nature and extent of disability of the insured, and to furnish 
the necessary blank forms on which detailed information as to the insured’s con- 
dition could be supplied. It is urged there is not a scintilla of evidence from which 
the jury might find that the insured, or the plaintiff, or some one for them, had 
notified the company while the policy was in full force and effect that the dis- 
ability “might reasonably be expected to be a permanent disability.” Mrs. Miller 
testified she told the cashier of the company in 1921 that Miller was wholly dis- 
abled and unable to work, and again in February or March prior to March 10, 
1922, after receipt of notice of the premium due at that time, she again told the 
cashier of the company that Mr. Miller was disabled and “that he was worse, if 
anything, that he was physically and mentally disabled,” and that this condition 
had existed for more than a year. This, with the other testimony as to the con- 
dition of the insured, if believed, as it was by the jury, was sufficient evidence to 
raise the presumption that his disability was permanent within the meaning of the 
policy. 

Mrs. Miller and Mr. Wilson testified that they went to the office of the com- 
pany for the declared purpose of informing it of insured’s condition and attempt- 
ing to procure for him his disability benefits under the policy. The cashier, they 
say, instead of delivering to them blanks on which to make formal proof, merely 
denied that the disability was within the terms of the policy and failed and refused 
to furnish the blank forms. Counsel for appellant makes a strong and convincing 
argument that it is incredible the conversations testified to by these persons took 
place at the times stated. It was for the jury to determine the credibility of the 
witnesses and the weight of the evidence. The jury believed plaintiff and her wit- 
nesses with respect to these facts and we may not now disturb their verdict. 

[9] It is also argued that since Mrs. Miller was wholly ignorant of the fact 
that her husband’s condition was caused by syphilis prior to September of 1922, 
the withholding of this fact from her was equivalent to withholding or concealing 
it from the company. The detailed information with respect to his condition could 
well have been demanded by the company by requiring the filling in and filing with 
it the blank forms which are customarily furnished for such purposes, but this 
it did not do. On the facts found by the jury's verdict, the company waived 
further information and formal proof by reason of its _~ of liability and 
failure to furnish blank forms. Federal Life Insurance Co. v. Lewis, 76 Okl. 142, 
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183 P. 975, 5 A. L. R. 1637. The rule supported by the weight of authority is 
thus stated in 14 R. C. L. 1349: “If the insurer refuses to furnish blanks on the 
ground that no liability exists it waives proofs of loss. Again, where it is cus- 
tomary for the insurer to furnish blanks for proof of loss its refusal to do so, 
on — is a waiver of proofs.” 

“A denial of liability by an insurer, made during the period prescribed by the 
policy for the presentation of proofs of loss, and on grounds not relating to the 
proofs, will ordinarily be considered a waiver of the provision of the policy 
requiring the proofs to be presented.” Note in 22 A. L. R. 408 (citing supporting 
cases). 

[10] The effect of waiver is indicated by the following from 33 C. J. 21: “A 
waiver of notice or proofs of loss eliminates from the contract the condition with 
reference to the serving of notice or proofs, so that the breach of the condition 
cannot be relied on as a defense to a recovery on the policy; and a waiver of the 
condition relieves insured from compliance with every requirement contained 
therein, and operates on every provision of the policy affected by that condition.” 

While the instruction given by the court is not perfect in all particulars, it is 
in substantial compliance with the law applicable to the facts of the case, and is 
not vulnerable to the exception taken to the instruction as a whole. 

The judgment of the lower court is affirmed. Costs to respondent. 

Straup, C. J., and Elias Hansen, Ephraim Hanson, and Moffat, JJ., concur. 


PARKER v. CALIFORNIA STATE LIFE INS. CO. No. 5402. 
Supreme Court of U tah. Jan. 5, 1935. 
40 Pacific Reporter (2d) 175. 


1. INSURANCE. 

Instrument providing that, if it was not paid on or before date it became due, 
it should automatically cease to be a claim against insured, and all rights under 
policy should be the same as if agreement had not been made, held not a “note” 
given for delinquent premium the nonpayment of which caused accident policy to 
lapse, since instrument contained no unconditional promise to pay. 


(For other cases, see Insurance, Dec. Dig. § 349[3].) 

5. INSURANCE. 

_ Evidence held to show that insurer waived forfeiture of accident policy by its 
efforts to collect after expiration of extension of time given insured to pay de- 
linquent premium.’ 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE. 

Offer of insurer to reinstate accident policy upon payment of portion of amount 
due on delinquent premium and evidence of insurability, made through the mails, 
which agency was used by insured in his acceptance, held contract which was en- 
forceable, though reinstatement application provided that policy should not be con- 
sidered reinstated until approved by home office and acceptance had not been re- 
ceived when insured met death. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

Appeal from District Court, Salt Lake County; David W. Moffat, Judge. 

Action by Mary C. Parker against the California State Life Insurance Com- 


pany. From a judgment in favor of plaintiff, defendant appeals. 
\ffirmed. 


Ingebretsen, Ray, Rawlins, & Christenson, of Salt Lake City, for appellant. 

H. L. Mulliner and L. L. Robinson, both of Salt Lake City, for respondent. 

3ATES, District Judge. 

This action was brought by plaintiff to recover upon an accident insurance pol- 
icy issued by the defendant upon the life of plaintiff’s son, Rulon R. Parker. The 
policy was issued March 23, 1929, and the first annual premium paid. The insured 
did not pay the second annual premium, which became due on the 23d of March, 
1930. On the 15th day of April, 1930, the insured, upon condition of the policy being 
continued in force, entered into an agreement with the defendant under the terms 


? Loftis v. Pacific Mut. Life Ins. Co. of Calif., 38 Utah, 532, 114 P. 134. 
’ Ballard v. Beneficial Life Ins. Co., 82 Utah, 1, 21 P.(2d) 847. 
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of which it was provided that the insured would pay cash at that time in the sum 
of $6.52 and execute and deliver to defendant a promissory note in the amount of 
$20 in payment of the second annual premium. The promissory note so executed 
by the insured contained the following provision: “That if this note is not paid on 
or before the date it becomes due, it shall thereupon automatically cease to be a 
claim against the maker and said company shall retain said cash as part compen- 
sation for their rights and privileges hereby granted and all rights under said 
policy shall be the same as if said cash had not been paid nor this agreement made.” 

The note also bears a stamped indorsement as follows: “Lapsed, Oct. 23, 1930.” 

The note was not paid on its due date, September 23, 1930. On the 26th of 
September, 1930, the defendant mailed a letter from its Salt Lake office to the 
insured informing him that because of his failure to meet the note the insurance 
was delinquent. They retained the note, suggesting that they believed the default 
to be an oversight, and inclosed a blank paper to be used by the insured in apply- 
ing for reinstatement. The defendant received no reply, and on the 4th of Novem- 
ber, 1930, they again wrote from the Salt Lake office as follows: 

“You have not told us why the balance of the premium as called for on the 
extension note was not paid. We feel confident that it is not your intention to 
sacrifice this policy altogether, and assume, perhaps, conditions were not favorable 
for your meeting the premium as you had expected. 

“Tf such is the case, we are wondering if you would like to receive a further 
extension of time. In that event, could you make a deposit of $3.00 or $4.00 now, 
if we extend the time for meeting the balance? Any amount you remit will be 
credited on the premium when the balance of the note is paid, and by proceeding 
on this basis, we will be able to act on your application for reinstatement now in- 
stead of waiting until the full amount of arrears is taken care of. 

“For your convenience, we are enclosing a reinstatement form. Please sign 
and return this as soon as possible.” 


The last mentioned letter, together with the blank application for reinstatement, 
was received by the insured on the morning of November 5. He immediately filled 
out the application blank and mailed it, together with a check for $5 to the local 
office of the company at Salt Lake City, Utah, where it was received on the 7th 
of that month. The application when filled out gave the company information as 
to the health and occupation of the insured and contained a warranty of the truth- 
fulness of the representations made. The reinstatement application on the form 
accompanying the letter, as signed and forwarded by the insured, also contained 
the following statement which is relied upon by the defendant: “I further agree 
that said policy shall not be considered reinstated by reason of any cash paid or set- 
tlement made in payment of or on account of said premium until this certificate 
shall be approved by the home office of the company at Sacramento, California.” 

After the application and check were mailed and before they were received 
by the defendant at their office in Salt Lake City, Utah, the insured was accidentally 
killed. When the application to reinstate and check were received by the home 
office, they had been informed of the death of the insured, and as a result returned 
the application to reinstate and the check by mail to Joseph, where it was received 
and held by the father of the insured, John A. Parker. 

The case was tried to a jury in the district court of Salt Lake county and a 
verdict returned in favor of Mary C. Parker, the beneficiary under the terms of 
the policy. From the verdict and judgment, the defendant has appealed. 


{1] The defendant contends that the policy lapsed because of the failure of 
the insured to pay the note given for the premium on the date when it became pay- 
able, and that the rule is particularly applicable in this case because of the pro- 
vision in the note that, if not paid when due, it automatically ceased to be a claim 
against the insured. In support of their position they refer to Diehl v. American 
Life Insurance Co., 204 Iowa, 706, 213 N. W. 753, 53 A. L. R. 1528, from which 
they quote: “An agreement by a life insurance company extending the time of 
payment of a premium and accepting the policyholder’s note, which contains pro- 
visions that it is not accepted as payment of the premium and that the nonpayment 
of the note at maturity shall ipso facto lapse the policy, is valid, although the 
policy does not in terms state that nonpayment of a note given for a premium 
shall render the policy null and void.” 

The rule as announced can have no application in this case. The instrument 
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referred to as a promissory note is in fact not a note at all. It contains no un- 
conditional promise to pay. On the other hand, it expressly provides that, if not 
paid when due, it shall automatically cease to be a claim against the maker. Neither 
does it add to nor detract from the terms of the contract of insurance, because of 
the provision that, if not paid when due, all rights under the policy shall be the 
same as if said cash had not been paid nor this agreement made. The only effect 
that canbe given to the instrument in question is to extend the period of insurance 
to the due date of the instrument for the consideration of the moneys paid. When 
the insured failed to make the payment of the premium at its due date or within 
the extended period, the policy lapsed under its own terms but subject to the re- 
instatement privilege, unless the defendant by its conduct waived the forfeiture. 
Upon this question there is no difference between the parties. 

[5] Although the note executed on the 23d of March provided that, if the note 
was not paid, it would automatically cease to be a claim against the maker, still 
the company continued its efforts to collect. It might be said that they were at- 
tempting to collect upon the premium, but that can make no difference. They were, 
in fact, attempting to collect from the insured money due as a payment in advance 
for the insurance. There was no justification for attempting to collect either upon 
the note or the premium unless there was a recognition by the company of an ob- 
ligation on their part under the policy. 

It cannot be said that there was anything due them because of the risks thus 
far carried. That had been paid in cash. If the attempt be construed as an attempt 
to collect upon the note, then the note, being a subsisting obligation under their 
construction, would operate to extend the insurance for the full year. If it be held 
that they were attempting to collect the premium, then it follows of necessity that 
they recognized the policy as a subsisting obligation. In either event the attempt 


to collect must be held to be a waiver of the right to declare a forfeiture. 

_ In Loftis v. Pacific Mut. Life Ins. Co. of Calif., 38 Utah, 532, 114 P. 134, 137, 
this court says: “The contract of insurance in this case provided that, in case any 
installment of the premium was not paid when due, all rights under the policy 


lapsed or the policy ceased to be effective, yet such a provision was for the benefit 
of appellant, and it had the undoubted right to treat the policy as in force, al- 
though cause for forfeiture existed. That insurance companies may waive prompt 
payment of policies, although such payment is of the essence of the contract of 
insurance and may continue and treat policies in force after all rights thereunder 
had lapsed by reason of a provision therein that nonpayment of the premium or 
any part thereof shall cause the policy to become void and of no force or effect, 
is too well settled to admit of dispute. * * * The following cases are to the effect 
that, in case of a default in payment of a premium the insurance company makes an 
attempt to collect such premium or a premium falling due after the first default, 
in case such default would terminate the insurance; such an attempt would be con- 
sidered as evidence indicating an election on the part of the company to waive the 
forfeiture and to keep the policy in force. * * * Whether a waiver has taken place 
or not ordinarily depends upon the peculiar facts and circumstances of a given 
case, and, in most instances, presents a question of fact rather than of law, or at 
least a mixed question of law and fact. Where a waiver presents a forfeiture, the 
law ordinarily permits a liberal construction to be placed on the acts of the party 
Waiving with the view of bringing about a waiver of such a forfeiture. * * * In 
choosing to keep the policy in force by seeking payment for the past-due premiums 
after the policy had by its terms lapsed, appellant assumed the risk that it might 
at any time be called upon to answer for the consequences of the very accident 
which resulted so disastrously to the insured.” 


The conditions for reinstatement as set out in the policy are: “At any time 
within five years after default in payment of any premium hereon, this policy may 
be reinstated to its original form and amount upon receipt of evidence of insur- 
ability satisfactory to the company, together with payment of arrears of premiums 
and the other indebtedness with compound interest thereon from date of default 
at a rate of not exceeding 6% per annum.” 

The defendant waived the forfeiture when the second premium became due in 
March, 1930, by the supplemental agreement of April 15. Although the letter of 
September 26 was written informing the insured that the insurance was delinquent, 
still in the same letter they request the applicant to send to them the amount due 
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on the delinquent premium, together with information as to the health of the in- 
sured, and inform him that they will advise him in due time as to what action is 
taken. And again, in the letter of November 4, they ask the insured if he would 
like to receive a further extension of time, suggesting, ‘ ‘in that event could you 
make a payment of $3.00 or $4.00 if we extend the time for meeting the balance?’ 


The defendant voluntarily fixed a definite sum less than the amount due, and 
promised the insured that, if he would pay that sum, they would immediately act 
upon his application for reinstatement. That is a far different proposition from 
delaying reinstatement until after action by the home office in California. True, 
the application for reinstatement had a provision in it to the effect that the policy 
would not be considered reinstated until approved by the home office. But that is 
a part of the printed matter in an application blank sent by the defendant to the 
insured for the convenience of the insured. There is no language in the letter 
suggesting in any way that the insured would have to await the action of the home 
office. Neither was there any suggestion in the letter that the language of the ap- 
plication blank was intended as placing any additional burden upon the original 
contract relation. In view of these conditions, it is plain that no such limitation 
was in the minds of either of these parties when the correspondence of November 
4 and 5 was had, and it should not be given effect in construing the correspondence 
in its relation to the original contract. 

This case is not analogous to the Ballard Case, 82 Utah, 1, 21 P.(2d) 847, re- 
cently decided by this court. In that case no attempt was made by the insured to 
furnish satisfactory evidence of insurability. Neither could it have been done. 
When the application for reinstatement was made, it is evident that the insured 
was suffering from a serious affliction from which he died. The insurance policy 
had lapsed for nonpayment of premiums and the insurance company had so in- 
formed the insured. The terms of the policy providing for reinstatement made 
the furnishing of evidence of insurability and payment of past-due premiums con- 
ditions. They were not complied with and when the application for reinstatement 
was made it was impossible to comply with the conditions. Ballard v. Beneficial 
Life Ins. Co., 82 Utah, 1, 21 P.(2d) 847. In this case the conditions of the policy 
in so far as they were not waived were complied with by the insured prior to his 
death. The information furnished in the application to reinstate showed that the 
insured was in good health, engaged in farming, and of good habits. In fact a 
comparison of the application to reinstate with the application for the insurance 
shows substantially the same conditions. The insurer neither approved nor dis- 
approved the application. The application was never forwarded to the home office. 
On the contrary, when they learned of the death of the insured while the letter 
was in transit, they returned it and have ever since stood squarely on the ground 
that death before formal approval defeated the right of the insured and his bene- 
ficiary. 

In Officer v. New York Life Ins. Co., 73 Colo. 495, 216 P. 253, 256, a case in 
many respects similar to the facts in this case, the Colorado court quotes with ap- 
proval - following language used by the Indiana court in Prudential Ins. Co. of 
Amer. y. Union Trust Co., 56 Ind. App. 418, 105 N. E. 505: “* * * On the other 
hand, if at the time of the filing of such application to revive, and the signing and 
delivery of the necessary papers accompanying it, there then existed no valid ob- 
jection to the form or substance of such application, or papers or the proof fur- 
nished therewith, appellant, under its contract, could do but one thing, viz., revive 
the policy, and such revival would relate back to the time of the application to re- 
vive, and the mere fact that the insured, after he had fully complied with the con- 
ditions of his contract, died from a cause in no way involved in his proof of in- 
surability which accompanied his revival application, but wholly the result of ac- 
cident, could in and of itself furnish no valid ground or excuse for a refusal by 
appellant to revive such policies. The death of the insured in no way affected ap- 
pellant’s right to approve or reject such application to revive, but such death fore- 
aan the possibility of amendment of such application to revive, or the furnishing 
of additional proof thereunder. Nor should the fact that the applications to revive 
did not reach the home office until after the death of the insured, and hence could 
not have received the approval of such office while the insured was alive have a 
controlling influence, in view of the’ terms of the policies here involved. This is 
so for several reasons. As before stated, the policy by its terms provides for a 
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lapse of insurance on account of default in payment of premiums and not for a 
forfeiture. It recognizes that the insured has the right to insurance during the 


period therein provided, on the performance by him of the conditions therein 
contained. * * *” 


When the insured in this case had fully complied with every requirement made 
by the defendant as a condition of reinstatement, leaving nothing but the formal 
approval of the company, the mere fact that he died from causes that in no way 
affected his insurability did not affect his right to have the company approve the 
application to reinstate. Otherwise the language of the authorities to the effect 
that the revival when approved relates back to the time of the application to re- 
instate would be meaningless. There is nothing in the contract of insurance that 
requires the formal approval by the company of an application to reinstate; its only 
requirement is that evidence of insurability satisfactory to the company be furnish- 
ed and the payment of premiums due. The letter of November 4 cannot be con- 
strued as meaning anything less than a waiver of payment of the money due ex- 
cept as to $3 or $4. No question has been raised and none could consistently be 
raised as to the sufficiency of the evidence furnished to show insurability satis- 
factory to the company. Even though it should be held that the provision in the 
application to reinstate to the effect that the policy should not be considered rein- 
stated until approval by the home office in Sacramento, still it was the insured’s 
right to have the approval during his life, and the accidental death does not defeat 
that right. 

[6-8] The fact that the evidence of insurability and the payment of that por- 
tion of the amount due from the insured demanded by the company had not heen 
received in the office of the insurer when the insured met his death can make no 
difference. The insurer had chosen the mails as a proper means of communication 
with the insured. When they made the offer of the conditions under which the 
policy would be reinstated, they in effect made the mails their agency for the pur- 
poses of the transaction. When the insured deposited the application to reinstate 
together with the evidences of insurability and partial payment in the mail at Jo- 
seph, Utah, he complied with their terms. From that moment the letter had passed 
out of his power and into the control of the insurer. The rule is well stated in 9 
Cyc. 295, as follows: “Where a person makes an offer and requires or authorizes 
the offeree either expressly or impliedly, to send his answer by post or telegraph, 
and the answer is duly posted or telegraphed, the acceptance is communicated and 
the contract is complete from the moment the letter is mailed or the telegraph 
sent. The request or authorization to communicate the acceptance by mail is im- 
plied in two cases, viz.: (1) Where the post is used to make the offer as where 
a person makes an offer to another by mail and says nothing as to how the answer 
shall be sent.” 

_ [9] Exceptions are taken to a number of instructions given to the jury by the 
trial court, but, in the view of the case that we take, the sufficiency of the instruc- 
tions makes no difference. The case was submitted to the jury upon the theory 
that the questions of forfeiture, waiver, and reinstatement were questions of fact 
to be determined by the jury. There is no substantial dispute in the evidence with 
reference to any of these matters. It may be that different inferences can be drawn 
from the facts given in evidence as to whether or not a forfeiture was declared by 
the insurer or whether or not the forfeiture was waived, but there can be no differ- 
ence of opinion with reference to the correspondence of November 4 and 5. The 
insurer asked the insured to make a partial payment of past-due premiums, to 
apply for reinstatement, and to furnish evidence of insurability satisfactory to the 
company. All that the insured did, using the method of communication adopted by 
the company. There is no room for discussion as to what these parties intended. 
The only question is as to the legal effect of what has done in view of the fact 
that the insured was accidentally killed before the company approved the applica- 
tion to reinstate. That question was for the court. In view of the fact that the 
verdict of the jury is in harmony with what the judgment of the court should 
lave been, the question of the sufficiency of the instructions is immaterial. If there 
Was error, it was harmless. We wil! therefore not consider them further. 

Judgment affirmed, with costs to respondent. 

Straup, C. J., and Elias Hansen, Folland, and Ephraim Hanson, JJ., concur. 

Moffat, J., being disqualified, did not participate herein. 
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COLLINS v. METROPOLITAN LIFE INS. €O. 
Supreme Court of Appeals of Virginia. Jan. 17, 1935. 
178 Southeastern Reporter 40. 
1. INSURANCE. 


While insurance contracts are to be liberally construed in favor of insured, 
courts must construe policies which parties have made and cannot write contracts 
for them. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Statute making insurance policies incontestable has no application where 
claimed losses are not covered by policy or premiums have not been paid (Code 
1919, § 4228, amended by Acts 1926, c. 205, p. 372). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Where insured left employer’s service prior to his death and premiums ceased 
before proof of disability was made, beneficiary could not recover death benefits 
under provision of group policy waiving premiums on life insurance feature of 
policy in event of disability, since death benefits continued after disability under 
such provision only if premiums were paid up to date of due proof of disability 
and insured did not voluntarily and definitely sever his relation with employer. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Gregory, J., dissenting. 

Error to Corporation Court of Danville. 

Action by Amanda Collins against the Metropolitan Life Insurance Company. 
Judgment for the defendant, and the plaintiff brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, Browning, 
and Chinn, JJ. 

Percy T. Stiers, of Reidsville, for plaintiff in error. 

Harris, Harvey & Brown and Grasty Crews, all of Danville, for defendant in 
error. 

Ho.t, Justice. 

Amanda I. Collins was the wife of Pleny S. Collins, now dead. Her husband 
was at one time an employee of Riverside & Dan River Cotton Mills, Inc. As 
such he was one of the beneficiaries under a policy of group insurance issued to 
the Cotton Mills Company by the Metropolitan Life Insurance Company. The 
original policy bears date January 1, 1920. It was a one-year renewable term 
policy; was in fact renewed from time to time, and was last renewed on January 
1, 1930, and terminated on August 31, 1930. 

This provision was made for the issuance of individual certificates: “The com- 
pany will issue to the employer for delivery to each employee insured hereunder 
an individual certificate, showing the protection to which each employee is entitled.” 
Such a certificate was issued to Collins on January 3, 1929. In it this appears: 

“If death occur while the employee is in the employ of the employer and 
while said group policy is in force, the amount of insurance in force thereunder 
on said employee will be paid to Amanda I. Collins, beneficiary.” 


Five hundred dollars was the minimum death benefit coupled with the further 
provision that this sum was to be increased by $100 during each year of continuous 
employment until a maximum of $1,500 had been reached. 


Collins left the company’s service in June, 1930. He was then, it is contended, 
totally disabled, and he did die of pellagra on August 23, 1932. Death benefits, 
$500, the face of his certificate, plus one year’s increase of $100 were then due on 
that account if anything was due. This is the claim made, and it is for that sum 
that this action is brought. 


Under the original policy and under the certificate of January 3, 1929, any 
employee who had been in the service of the company for three months (later 
changed to one year) was entitled to sick benefits if, before the age of 60, he 
became wholly and permanently disabled by accident or disease and furnished to 
the company at its home office due proof of that fact. If he left the company he 
had the right to take out, without evidence of insurability and within 31 days o! 





Life] Collins v. Metropolitan Life Ins. Co. 1295 


date of the termination of his employment, an ordinary life policy in amount equal 
to the protection which he received when he severed his connection with the com- 
pany. The employee also had the right to designate the beneficiary who was to 
take if death occurred “while the employee is in the employ of the employer.” 

As we have seen in this case, the wife was the designated beneficiary, and it 
is important to remember that this is an action brought to recover death benefits, 
and not disability benefits. 

Premiums were paid wholly by the company and were paid in monthly install- 
ments which varied automatically with its employment roll. Monthly statements 
were submitted to the insurer showing the names of those who had been added to 
the company’s force and those who had left its service. 

Collins had been in its employment for something like ten years, and, as we 
have seen, left its service in June, 1930, and died of pellagra on August 23, 1932. 
Disability benefits were claimed and proof of disability was received by the insurer 
on June 9, 1931. This claim after investigation the company rejected. Nothing 
further was done until after Collins’ death, when the demand for death benefits, 
set out in this action, was made. 

At the trial, and after all the evidence was in, the court, on motion of the 
defendant, struck out all that which had been offered by the plaintiff. Thereupon 
the jury brought in a verdict for the defendant, which the court confirmed by 
judgment. . 

If there was no evidence which could have supported a verdict, then, in 
accordance with settled practice, the court, of course, was right. 

Only employees are insured. In provision 6 on the policy itself, this appears: 

“Upon termination of active employment, the insurance of any discontinued 
Employee under this Policy automatically and immediately terminates and the 
Company shall be released from any further liability of any kind on account of 
such person unless an individual policy is issued in accordance with the above pro- 
vision. 

The same stipulation, in substance, is carried into Collins’ individual certificate 
of insurance, where it is said: 

“If death occurs while the employee is in the employ of the employer and 
while said group policy is in force, the amount of insurance in force thereunder 
on said employee will be paid to Amanda I. Collins, beneficiary. * * * 

“During the continuous employment of the employee by the employer the 
amount of insurance shall, as provided in the said policy, be increased $100.00 on 
the 3rd day of each January until the maximum amount of Fifteen Hundred dol- 
lars has been reached, the amount hereafter remaining fixed.” 

A term policy which insures against death covers death while the policy itself 
is alive. Disability benefits are essentially different. An employee might be totally 
disabled on the day before his policy expired. If his right to recover was limited 
to its life it would be no right at all. The possibilities thus suggested are every- 
where recognized, and to meet them specific provision is made. This subject is 
dealt with in policy provision 7, as its catch line tells us. 

“Total and Permanent Disability Benefits—On receipt by the Company at its 
Home Office of due proof that any Employee insured hereunder has become wholly 
and permanently disabled by accidental injury or disease, before attaining the age 
ot sixty years, so that he is and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation or profit, the Com- 
pany will waive the payment of each premium applicable to the insurance on the 
life of such disabled Employee that may become payable thereafter under this 
Policy during such disability, and, in addition to sych waiver, will pay to such 
Employee during such disability, in full settlement of all obligations hereunder 
pertaining to such Employee, and in lieu of the payment of insurance as herein 
provided, such monthly or yearly instalments as may be selected by such Employee 
by written notice to the Company at its Home Office on the following basis, to wit: 

“On basis of $1,000 of insurance either 


Sixty monthly instalments of $ 18.00, or 
Twenty annual 7 . 67.98, or 
Fifteen “ " 83.90, or 
Ten We 7 116.18, or 
Five $ 214.00, 
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the first instalment to be paid six months after receipt of due proof of total and 
permanent disability. If the Employee dies during the period of total and per- 
manent disability, any instalments remaining unpaid shall be payable as they become 
due to the beneficiary nominated by such Employee, and such beneficiary shall 
have the right to commute such remaining payments into one sum on the basis of 
interest compounded at the rate of three and one-half per centum per aniium. This 
provision is granted without additional cost to the Employer. 

“Notwithstanding that proof of total and permanent disability may have been 
accepted by the Company as satisfactory, the Employee shall, at any time en 
demand from the Company, furnish due proof of the continuance of such disability, 
and, in case of his failure so to do, the said Employee shall be deemed to have 
recovered from such state of disability. In the event that the said Employee 
recovers from such state of disability before all the instalments hereinbefore 
mentioned have been paid, or fails on demand to furnish due proof of the con- 
tinuance of such disability, all further waiver of premiums and payment of instal- 
ments on account of such Employee shall cease. Insurance on the life of such 
Employee shall then be revived but be limited in amount to the commuted value, 
on said interest basis, of the instalments remaining unpaid on account of such 
Employee at the time of such recovery.” 

[1-3] It will be noted that upon due proof of disability the company waives 
payment on each premium applicable to the ingnrance on the life of the disabled 
employee that may become payable thereafter during the continuance of such dis- 
ability, and that should the employee recover before all disability installments have 
been paid the insurance revives, but is limited to the commuted value of install- 
ments still unpaid. From this it is argued that death benefits continue after dis- 
ability has set in. They do continue, but subject to two provisions; premiums must 
have been paid up to the date of due proof, and the employee must not have vol- 
untarily, definitely severed his relations with the company. Disability itself does 
not sever this relationship. A company may, and frequently does, carry upon its 
insurance roll employees who have become incapacitated in its service. But no 
rights attach under provision 7 until due proof of disability has been received at 
the home office. Prompt receipt of such proof is to the advantage of the company 
because it is relieved from obligation to pay further premiums, and it is to the 
advantage of the employee for it is a prerequisite to the payment of benefits to 
him. On the other hand, upon the termination of employment, the rights of the 
employee automatically cease. The company makes out a monthly roll of its 
employees which it submits to the insurer, and premiums are paid accordingly. 
That is to say, if the name of a new employee is added premiums are increased. 
If the name of one is stricken off there is a corresponding decrease. The insurer 
cannot possibly check from month to month the accuracy of the lists submitted, 
and it cannot be expected to insure one whose name does not appear. If the com- 
pany fails to include a name which it should have included, then it may possibly 
become liable for any injury suffered from this omission; but that negligence can- 
not be imputed to the insurer. 

In the instant case, Collins definitely quit the service of the company, and his 
name was for that reason omitted from the rolls submitted to the insurer. 

Undoubtedly policies of insurance are to be liberally construed in favor of the 
insured, and we have uniformly so held, but courts have no power to write con- 
tracts for people. Their duty is to construe those which they themselves have made. 

“Our conclusion is that the policy must be construed according to its terms. 
They are plain and clear, and we are bound to adhere to them as the only authentic 
expression of the intention of the parties.” Indemnity Insurance Co. v. Jordan, 138 
Va. 834, 164 S. E. 539, 541: Kennard v. Travelers’ Protective Assoc., 157 Va. 159, 
160 S. E. 38, and cases cited. 

“The province of construction lies wholly within the domain of ambiguity.” 
Hamilton v. Rathbone, 175 U. S. 414, 20 S. Ct. 155, 158, 44 L. Ed. 219. 

When Collins left the company his right to death benefits was at an end. 

Code, § 4228, amended by Acts 1926, c. 205, p. 372, has no application. It does 
not apply where premiums have not been paid, and it does not apply to losses not 
covered by it. United Security Life Insurance & Trust Co. v. Massey, 159 Va. 
832, 164 S. E. 529, 167 S. E. 248, 85 A. L. R. 306. 
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Argument in this case has taken a wide range, but it is not necessary that we 
follow it, for plaintiff’s claim, as we have seen, is for death benefits. 

It is, of course, true that an insurance company cannot arbitrarily cancel a 
policy, but in the instant case it was under its express terms automatically can- 
celed by the action of the assured. 

The right of this beneficiary to recover sick benefits is a matter about which 
we express no opinion. 

For reasons stated, the judgment appealed from should be affirmed, and it is 
so ordered. 

Affirmed. 

Gregory, J., dissenting. oe 

METROPOLITAN LIFE INS. CO. v. COLE. 
Supreme Court of Appeals of Virginia. Jan. 17, 1935. 
178 Southeastern Reporter 43. 
INSURANCE. 


Where insured left employer’s service prior to his death and premiums 
ceased before proof of disability was made, beneficiary could not recover death 
benetits under provision of group policy waiving premiums on life insurance fea- 
ture of policy in event of disability, since death benefits continued after disability 
under such provision only if premiums were paid up to date of due proof of dis- 
ability and insured did not voluntarily and definitely sever his relation with 
employer. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Gregory, J., dissenting. 

Error to Circuit Court, Henry County. 

Action by Annie L. Cole against the Metropolitan Life Insurance Company. 
Judgment for the plaintiff, and the defendant brings error. 

Reversed. 
ie before Campbell, C. J., and Holt, Epes, Hudgins, Gregory, and Brown- 
ing, - 

Malcolm K. Harris and Grasty Crews, both of Danville, for plaintiff in error. 

Percy T. Stiers, of Reidsville, for defendant in error. 

Hort, Justice. 

Mrs. Annie L. Cole is the mother of Robert J. Cole, deceased, and is the 
designated beneficiary in a certificate of insurance issued to her son, Robert, who 
was an employee of Riverside & Dan River Cotton Mills, Inc. The claim here set 
up is one under the same group policy issued by Metropolitan Life Insurance 
Company and dealt with in the case of Amanda I. Collins v. Metropolitan Life 
Insurance Co. (Va.) 178 S. E. 40, this day decided. 

Robert Cole went to work for the cotton mill some time before March 23, 
1923. His certificate of insurance bears that date. While so employed pulmonary 
tuberculosis developed, and because of it he left the company’s employment in 
September, 1928, and died on February 19, 1931. There was a jury trial. The 
defendant demurred to the plaintiff’s evidence. Upon joinder the court instructed 
the jury to write up a verdict giving judgment for $800 in favor of plaintiff, sub- 
ject to the court’s ruling on the demurrer to the evidence. 

A verdict was returned in accordance with the court’s directions, which was 
by it affirmed. It represented a death loss and not a disability benefit and was 
made up of the $500 provided for on the face of the certificate of insurance plus 
three annual accretions of $100 each. 

The reasons which led to an affirmation of the case of Amanda Collins v. 
Metropolitan Life Insurance Company, apply here with equal force, and make it 
necessary that the judgment in the instant case be reversed. Here, also, plaintiff's 
right to disability benefits is a matter about which we express no opinion. 

Reversed. 

Gregory, J., dissenting. 

NEW YORK LIFE INS. CO. v. CHRISTIE et al. No. 8002. 
Supreme Court of Appeals of West Virginia. Dec. 11, 1934. 
Rehearing Denied Jan. 23, 1935. 
177 Southeastern Reporter 865. 
1. INSURANCE. 


Where circumstances warrant reasonable inference that insured intended by 





1298 The Insurance Law Journal, Vol. 84 [June, 1935 


execution of instrument to change beneficiary in life policies, construction in ac- 
cordance with such intention should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2. INSURANCE. 

Where first sentence of instrument executed by insured purported to authorize 
insurer’s agent to have insurer prepare trust agreement making proceeds of life pol- 
icies payable to insured’s wife and son in certain manner, but second sentence stated 
that it was insured’s desire that his insurance should be paid in such manner and 
that previous trust agreement should be canceled, instrument operated as change 
of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Syllabus by the Court. 

Where it may be reasonably inferred from the surrounding facts and circum- 
stances that the insured intended, by the execution of a certain paper, to effect a 
change of beneficiary in certain life insurance policies, a construction in accordance 
with such intention should be adopted. 

Appeal from Circuit Court, Harrison County. 

Interpleader suit by the New York Life Insurance Company against Rhea B. 
Christie and others. From an adverse decree, Rhea B Christie appeals. 

Decree reversed, and cause remanded, with directions. 

Charles C. Scott and Charles W. Louchery, both of Clarksburg, for appellant. 

Strother & McDonald, of Clarksburg, for appellee New York Life Ins. Co. 

A. M. Cantrall, of Clarksburg, for appellee Robert Milton Chrstie. 

Woops, President Judge. 

_ Rhea B. Christie complains of an adverse decree pronounced in an interpleader 
suit, whereby she and her infant son were required to come in and assert their re- 
spective claims to the proceeds of three certain insurance policies. 

Everett M. Christie, in 1920, took out with the New York Life Insurance Com- 
pany three policies in the face amounts of $5,000, $5,000, and $15,000, respectively, 
all being made payable, upon receipt of due proof of death, “to the executors, ad- 
ministrators or assigns of the insured or to the duly designated beneficiary” Each, 
with the exception of amounts, contained identical provisions, including the follow- 
ing: “Change of Beneficiary—The Insured may at any time, and from time to 
time, change the beneficiary, provided this policy is not then assigned. Every 
change of beneficiary must be made by written notice to the Company at its Home 
Office accompanied by the Policy for indorsement of the change thereon by the 
Company, and unless so indorsed the change shall not take effect. After such 
indorsement the change shall relate back to and take effect as of the date the In- 
sured signed said written notice of change whether the Insured be living at the 
time of such indorsement or not. In the event of the death of any beneficiary 
before the Insured the interest of such beneficiary shall vest in the Insured.” On 
October 31, 1929, the beneficiary in each policy was changed to the son, Robert 
Milton Christie; on September 3, 1931, to insured’s “executor, administrators or 
assigns”; and on September 4, 1931, to the New York Life Insurance Company, 
as trustee, the entire $25,000 to be disposed of in accordance with the provisions of 
a certain trust agreement, which was attached to the first policy. 

On August 17, 1932, Mr. Matheny, the agent who sold the insurance, was called 
over the ‘phone and told that Mr. Christie wished to see him at his home. Mr. 
Christie, who was at the time bedfast, informed the agent that he wished to leave 
Mrs. Christie a part of his life insurance and designated that one of the $5,000 
policies be made payable to her in the sum of $60 per month until the principal and 
interest were exhausted; on return with a change of beneficiary form properly 
filled in, the agent says: “I went to Mr. Christie’s room by myself and asked him 
if he wished Mrs. Christie to pay the funeral expenses out of this first policy 
which he had left by the month.” Christie, according to the agent, indicated that 
he did not, and requested that the second $5,000 policy be changed in order that the 
wife might have, $2,000 cash out of it for certain enumerated expenses. After the 
preparation of a form, similar to the first, in reference to the last-mentioned policy, 
Mr, Matheny returned, and the insured executed both forms, in the presence of 
the latter, who witnessed the same. 

The following morning, and before the papers had been mailed, Mr. Matheny 
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was called and asked not to forward same to the company; that Mr. Christie was 
not quite satisfied with the changes. 

On August 26th, the agent was called again to the insured’s home, and on ar- 
rival was told that the latter was very ill and could not be seen. Mrs. Christie, 
however, told him what adjustments Mr. Christie wanted, and the agent returned 
to his office and prepared, and delivered to the wife that same day, the following 
paper : 

“T hereby authorize W. V. Matheny Agent for the New York Life Insurance 
Company to request the New York Life Insurance Company to prepare a trust 
agreement in connection with Policies, No. 6 799 655-66. No. 6 810 505 which repre- 
sents $25,000 insurance, and have the trust agreement read as follows, Pay to Rea 
B. Christie, my wife, $7,000.00, in cash and to pay to my son Robert Christie and 
my wife Rea B. Christie $50.00 per month each until Sept. Ist, 1936, and from 
Sep. Ist, 1936 until Sep. Ist, 1940, $75.00 each, and after Sept. Ist, 1940 to pay $50.00 
per month each until the principal and interest are exhausted. It is my desire that 
my insurance be paid in this manner and that a previous trust agreement be can- 
celled. 

“Dated at Clarksburg, W. Va. 

“26 day of Aug. 1932. 

“TSigned] Everett M. Christie. 
“(Signed] Mae Burton, Witness.” 


The foregoing was returned to the agent’s office on the 27th and forwarded to 
the state office at Wheeling in that day’s mail. The insured died on the 28th. 

The New York Life Insurance Company admits liability under the policies, and 
asks that the beneficiary or beneficiaries be determined. Mrs. Christie, in her ans- 
wers, took the positions: (1) That the last-mentioned paper amounted to a change 
of beneficiary, entitling her to be paid in accordance therewith; or (2) in case the 
former was not tenable, that she was entitled to collect the amounts indicated on 
the change of beneficiary forms executed on August 17th. The son, by guardian 
ad litem, appeared, asserting that the original trust of September 4, 1931, was stilh 
in full force and effect. 

The trial court held that the paper executed on August 26th authorized Math- 
eny to request the preparation of a trust agreement to take the place of the trust 
agreement of 1931; that it does not itself constitute a trust agreement; and that 
it did not accomplish a change of beneficiary of said policies; and, further, that the 
purported changes of August 17th never became operative, thus leaving the original 
trust agreement of 1931 in full force and effect. 


[1, 2] Is the paper of August 26th a mere request to have a paper prepared 
which, if satisfactory, would be signed upon receipt by the insured, thereby re- 
placing the former trust agreement? The first sentence, standing alone, will bear 
such construction. But does not this ignore the second sentence? “It is my de- 
sire that my insurance be paid in this manner and that a previous trust agreement 
be cancelled.” This purports to speak in presenti. In other words, it would have 
the payments referred to in the first sentence made as of the date of its execution, 
notwithstanding the request for the preparation and presentation by the company 
of a formal trust agreement for insured’s acceptance or rejection. 

While there is no testimony that the insured signed the paper with knowledge 
of impending death, we believe that such may be reasonably inferred from the 
evidence heretofore referred to. He knew what he wanted done with his insurance 
money, and the paper clearly shows to whom he wanted it to go. He was appar- 
ently thinking of it in the present, and not in the future. Therefore, whether the 
instrument indicated the preparation of a new trust or not has no bearing here. 
If the insurance company wanted to prepare a paper embodying such a trust to be 
signed later, all well and good. That insured wanted his wife protected is evident 
from the directions given the agent on August 17th. In our opinion the paper op- 
erates as a change of beneficiary. 

The decree of the circuit court of Harrison county is therefore reversed, and 
the cause remanded, with directions to enter a decree in accordance with this opin- 
ion. 


Reversed; remanded, with directions. 
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ACCIDENT 


ETNA LIFE INS. CO. v. KENT. No. 6513. 
Circuit Court of Appeals, Sixth Circuit. Nov. 12, 1934. 
73 Federal Reporter (2d) 685. 
1. INSURANCE. 


Whether death was suicidal so as to bar recovery on accident policy held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

2. INSURANCE. 

Where injury is result of voluntary act in performance of which there was 
a slip or mishap or where doer of voluntary act was ignorant of material cir- 
cumstance which would have caused him to do act differently or not at all, 
resultant injury is regarded as caused by “accidental means” within insurance 
policy but rule is otherwise if person by exercise of ordinary care should have 
known material fact or circumstance. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Whether insured, who was allegedly killed by accidental means when he 
placed pistol against head and pulled trigger, should in exercise of ordinary care 
have known that undischarged cartridge was in pistol held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Western District 
of Michigan; Fred M. Raymond,. Judge. 


Action by Norma R. Kent against the Aitna Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Attirmed. 

J. C. Bills, of Detroit, Mich., and Edgar Johnson, of Grand Rapids, Mich. 
(Travis, Merrick, Johnson & McCobb, of Grand Rapids, Mich., and Stevenson, 
Butzel, Eaman & Long, of Detroit, Mich., on the brief) for appellant. 

J. R. Gillard of Grand Rapids, Mich. (Geo. S. Baldwin and Edward F. Janis, 
both of Grand Rapids, Mich., on the brief), for appellee. 

Before Moorman, Hicks, and Simons, Circuit Judges. 

MoorMaNn, Circuit Judge. 

The appellee, as beneficiary of an accident insurance policy issued to her hus- 
band, Allen Kent, sued appellant, the insurer, to recover the amount stipulated in 
the policy to be paid in the event of the death of Kent “resulting directly and 
independently of all other causes, from bodily injuries effected during the term of 
this policy solely through accidental means.” The petition alleged that Kent was 
accidentally killed, while the policy was in full force and effect, by a bullet dis- 
charged from a pistol in his possession, and that the killing “was wholly an 
accident outside the intent and purpose of the said Allen Kent or any other 
person.” The answer admitted the killing of Kent by the discharge of a bullet 
from a pistol in his possession, but alleged that it was suicidal and in the alter- 
native was not effected through accidental means. The court submitted these issues 
to the jury, which returned a verdict for the plaintiff, upon which there was 
judgment. : 

Kent was engaged in the practice of law in Detroit. He had been assistant 
prosecuting attorney for several years, but following the expiration of his term of 
office and until his death was engaged in defending prosecutions in the criminal 
courts. About two years before his death, he borrowed a pistol from the police 
department. It was his custom for some time thereafter to carry the pistol at night 
with five chambers loaded and one empty. On the day of his death he expressed 
an intention of returning it to Beattie, secretary to the police commissioner. He 
went to the police station about 2 p. m., but instead of going to the office of 
Beattie proceeded to the office of Piel, a friend on another floor. While there the 
conversation turned to a murder trial of a few weeks before in which Kent had 
defended the accused and had contended that the deceased, his wife, had committed 
suicide. He reiterated his belief that the wife had committed suicide, and then 
told his friend that he would show him how. she did it. He took the pistol from 
his overcoat pocket, as if to do so, when Piel warned him to be careful, “that 
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thing may be loaded.” He replied, “It isn’t loaded,” and pressing the end of the 
barrel against his head, pulled the trigger, exploding the only cartridge in the 
cvlinder and discharging the bullet, which caused his death. On these facts and 
others admitted in evidence it is contended that the court should have directed the 
jury to return a verdict for the appellant at the conclusion of all the evidence on 
each of the defenses set up in its answer. 7 
[1-3] There was evidence from which a jury might reasonably have inferred 
that Kent committed suicide, but the evidence as a whole was not such as required 
that conclusion, and it was accordingly proper to submit the issue to the jury. 
\s to whether the evidence excludes the possibility of reasonable inference that 
the death was effected through “accidental means” depends on the interpretation 
to be placed on that term. Many cases ‘are cited by counsel in support of their 
respective views of its meaning. There can be no doubt that there is much con- 
fusion in these decisions. Analyses can be of no assistance in harmonizing them or 
formulating a body of criteria by which all of them can be justified. Most of 
them rely upon United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 
S. Ct. 755, 33 L. Ed. 60. Some of the courts relying upon this case seem to have 
construed “accidental means” as including an intentional act effecting an unusual 
or unexpected consequence or result. Among the earliest of these decisions, often 
cited, is Western Commercial Travelers’ Ass’n vy. Smith (C. C. A.) 85 F. 401, 40 
L. R. A. 653. Other courts have drawn a distinction between accidental injury or 
death, and injury or death resulting from accidental means, by looking in the 
former case to the result, and in the latter to the means. Landress v. Phoenix 
Ins. Co., 291 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934, 90 A. L. R. 1382, affirming 
the decision of this court, 65 F.(2d) 232, is an authoritative and conclusive 
approval of this distinction. The courts accepting it have generally held that where 
an injury is the result of a voluntary act, in the performance of which there was 
a “slip or mishap,” it is to be regarded as having been caused by accidental means. 
Cf. Maryland Casualty Co. v. Massey, 38 F.(2d) 724 (6 C. C. A.). Many courts 
have held, too, that the means are accidental if the doer of the voluntary act was 
ignorant of a material fact or circumstance which would have caused him, had 
he known it, to do the act differently or not do it at all. Cf. Pope v. Prudential 
Ins. Co., 29 F.(2d) 185 (6 C. C. A.). It has been said, though, that the doer of 
a voluntary act is chargeable with knowledge of the obvious and that which is 
usual or to be expected, and although he was ignorant of a material fact or cir- 
cumstance, if he might have known it by the exercise of ordinary care it can- 
not be relied upon to effect accidental means. We think reason, as well as the 
weight of authority, supports these views. In their application there will be cases, 
no doubt, in which the courts will feel that the facts and circumstances require a 
finding that the unknown element was so clearly without the realm of reasonable 
anticipation as to exclude an hypothesis for accidental means. The trial court was 
of opinion that the facts in this case did not justify such a finding, and left it to 
the jury to determine whether Kent knew or ought to have known that an undis- 
charged cartridge was in the pistol. There was evidence, it is true, from which 
the jury could have inferred such actual or constructive knowledge, but other 
evidence justified an inference of the lack of it, and in our opinion the court 


rightly submitted the question to the jury. The other assignments of error are 
also without merit. 


The judgment is affirmed. 


ANDERSON v. TRAVELERS’ Jaa ASS’N OF AMERICA. 
INO. II/. 
Circuit Court of Appeals, Fifth Circuit. Dec. 18, 1934. 
74 Federal Reporter (2d) 170. 
1. INSURANCE. 


Burden of beneficiary suing on accident policy to prove death resulted from in- 
jury received through external, violent, and accidental means within policy and not 
through overexertion, which was expressly excepted from policy, could be borne 
by circumstantial evidence which fairly proved such injury. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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2. INSURANCE. 

_ Death caused by voluntary overexertion is not caused by “external, violent, and 
accidental means” within terms of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 
3. INSURANCE. 

In action on accident policy, evidence must show probability under all circum- 
stances of death from external, violent, and accidental means and not mere possi- 


bility of accident, to make accidental death jury question, where policy expressly 
excluded death from voluntary overexertion. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. INSURANCE. 

In action on accident policy, evidence that death of insured from injury sus- 
tained after several hours’ effort to pry automobile out of mud by use of screw 
jack and large stones carried by insured was caused by external, violent, and acci- 
dental means within terms of policy, Weld insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Thomas M. Kennerly, Judge. 

Suit by Corrine M. Anderson against the Travelers’ Protective Association of 


America. From a judgment for the defendant, the plaintiff appeals. 
Affirmed. 


D. A. Frank, of Dallas, Tex., for appellant. 

Perry S. Robertson and Martin J. Arnold, both of San Antonio, Tex., and 
Maurice P. Phillips, of St. Louis, Mo., for appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

S1pLey, Circuit Judge. 

Anderson, having a certificate of accident insurance issued by the Travelers’ 
Protective Association, died, and his widow as beneficiary sued, asserting that the 
death was caused by accident within the coverage of the certificate. A verdict 
was instructed against her, and she appeals, with this ruling as the only assigned 
error. The material provisions of the insurance are these: A promise to pay 
“$5,000 if killed by accidental means,” “whenever a member in good standing shall, 
independently of all other causes, through external, violent and accidental means 
receive bodily injuries which shall solely and exclusively cause death,” but not 
“when there are no visible marks of injury on the body” or “when the result of 
voluntary overexertion. * * *” Anderson on September 30, 1932, was driving with 
one Foster in Anderson’s automobile. It became mired down, and they worked 
with it for several hours, Anderson using a screw jack, both carrying large stones 
and using a pry to raise the wheels, which kept slipping back into the mud. Ander- 
son at length said he was very tired, and sat down by the side of the road, looking 
pale and bad. He did not complain of pain or any injury, and Foster saw nothing 
happen that looked like an accident or injury to his body, but he could not positive- 
ly say that none occurred. Anderson was a young man, apparently in good health 
previously, but, after getting the car out of the mud and reaching destination, he 
ate but little dinner, saying he felt nauseated. He stated next morning that he 
slept badly, and he took only a light breakfast. At work that day he looked sick, 
became nauseated and vomited. Foster drove him home and put him in his wife’s 
charge. He got worse, eating and sleeping but little, and after two days a doctor 
was summoned, who from his complaints thought he had influenza. Anderson 
got yet worse, was taken to the hospital and tested for infections, kidney, liver, and 
other troubles without any satisfactory diagnosis resulting. His blood lost red and 
increased white corpuscles. His stomach swelled. He had high fever and delirium, 
and on October 9th died. No bruises appeared on his body, and he complained to 
no one of any bodily injury. Five doctors testified for the plaintiff, giving opin- 
ions as to the cause of death which did not wholly agree, but for the most part 
dwelt on peritonitis caused by some rupture of a blood vessel or duct of the pan- 
creas. They all thought the rupture probably due not to disease, but to traumatism, 
explaining that they meant by traumatism either a blow or a strain causing rup- 
ture, and they thought the rupture came from his exertions about the car. An au- 
topsy was refused by Mrs. Anderson. 

[1-4] The burden was on the plaintiff to show a death resulting solely and ex- 
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clusively from a bodily injury received through external, violent, and accidental 
means rather than through overexertion. There was no direct evidence of such an 
injury, but the burden of course could be borne by circumstantial evidence which 
fairly proved such injury. There is a possibility that Anderson might have fallen 
or been struck in some way while working with the car, but this supposition is re- 
butted by the facts that he had no bruise and made no such complaint, and had at 
first no localized pain, but only weakness and nausea. The eyewitness, Foster, saw 
no such thing happen. It is more likely that some rupture occurred through vol- 
untary overexertion and not through any external, violent, and accidental means. 
That voluntary overexertion or strain bringing on fatal results is not such means 
is established by the decisions in Carswell v. Ry. Mail Ass’n (C. C. A.) 8 F.(2d) 
612; Baldwin vy. North American Accident Ins. Co. (C. C. * 22 F.(2d) 111; 
Landress v. Phoenix Mutual Life Ins. Co., 201 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 
934. Moreover, in this insurance death from voluntary overexertion is expressly 
excluded. A bare possibility of an external violent accident is not enough. The 
evidence ought to show its probability under all the circumstances in order to make 
a jury question, and such probability does not here appear. Lyon vy. Travelers’ 
Protective Association (C. C. A.) 25 F.(2d) 597; Wallace v. Standard Accident In- 
surance Co. (C. C. A.) 63 F.(2d) 211. 


Judgment affirmed. 








PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. JOHNSON. No. 7474. 
Circuit Court of Appeals, Fifth Circuit. Dec. 20, 1934. 
74 Federal Reporter (2d) 367. 
1. INSURANCE. 


Officers’ testimony that insurer would not have issued accident policy if know- 
ing of insured’s impaired vision about four years previously and of treatment for 
sinus condition affecting eye held not proof that statements in application negativ- 
ing medical treatment or impaired vision involved matters material to risk, but 
was only evidence on issue of materiality which was ultimately for court or jury 
under state statute (Rev. St. Tex. 1925, art. 5043). 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Where insured was standing on ladder which slipped, throwing insured against 
projecting timber and destroying eye, and accident policy covered injury by violent, 
external means, statements in application that insured had received no medical 
treatment within seven years and that sight was not impaired, if false, did not 
involve matters “material to risk” within state statute as construed by state courts 
(Rev. St. Tex. 1925, arts. 5043, 5045, 5046, 5054). 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

Appeal from the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 

Suit in equity by the Pacific Mutual Life Insurance Company of California 
against James R. Johnson. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

“2. Rembert and George S. Wright, both of Dallas, Tex., for appellant. 

B. Harrell, of Greenville, Tex., for appellee. 

an Foster, Sibley, and Hutcheson, Circuit Judges. 

HuTcHESON, Circuit ‘Judge. 

The suit was in equity to charge an insured as trustee of, and to recover 
back the indemnity appellant had paid on, a contract of accident insurance; also 
to cancel and annul the contract. The claim was that in his application for the 
policy and in that for settlement under it for the loss of an eye the insured had 
falsely and fraudulently represented that he had not had medical or surgical 
advice or treatment within seven years, and that his health, sight, and hearing 
were not impaired in any way, whereas he had had medical advice and treatment 
for his eyes and his sight was impaired. 

The defendant denied that he had fraudulently and with intent to deceive 
made any statements that were false. He further pleaded that in fact and in law, 
and particularly under the statutes of Texas, the statements plaintiff relies on for 
recovery were not with regard to matters which were material to and affected 
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the risk assumed, or contributed to the contingency or event on which the policy 
became due and payable. These are the facts. : 

Appellee, an active business man in the forties, who was not then wearing 
glasses, and who had had no trouble with his eyes except as the result of a sinus 
attack some years before, on April 5, 1933, applied for and obtained a “Pacific 
Mutual Life and Limb Accident Insurance Policy” providing, among other in- 
demnities, $5,000 for the loss of an eye. In answer to the questions in the appli- 
cation, “Is your health, sight and hearing impaired in any way?” “Are you maimed 
or deformed, if so, give details?” he answered, “No,” and to the question, “What 
medical or surgical advice or treatment have you had during the past seven years?” 
“None.” On April 19 a ladder on which the insured was standing slipped out from 
under him, throwing him against a piece of projecting timber which entered and 
destroyed his right eye. In making a claim for it, defendant stated: “Prior to this 
accident I did not wear glasses, and I had never had any trouble with my eyes. 
I have never had any disease of any kind which affected my eyes in any way. 
However, since my accident I have been told that my left eye is none too strong. 
I had never noticed this.” 4 ; 

Appellant, discovering after it had paid the claim that the insured had at one 
time had defective vision in, and had been treated for a frontal sinus condition 
affecting, his right eye, brought this suit to recover the payment back. At the trial, 
an eye specialist living in Buffalo, Mo., where Johnson had once resided testified 
to having prescribed glasses for one or two of Johnson’s children, and that in 
1926 Johnson had come to him complaining of pain over the eye from a frontal 
sinus condition. “At that time he had a lowered vision in his right eye, and I 
treated him for the sinus. I did not give him glasses at that time. He came to see 
me about February 6, 1929, complaining of this frontal sinus, and the vision in 
his right eye was down much lower than it was in 1926 so I made a thorough 
examination of his eyes and fitted glasses. At that time the vision for the right 
eve was 20/400, which means that he can only see at a distance of twenty feet 
the size letter he should really see at 400 feet. The normal eye reading should be 
20-20. The vision of his right eye was 1/20. There was also an inflamed condition 
of the choroid and retina and there was some atrophy. I gave him glasses to 
relieve the strain on the good eye; the other eye was 20-30 plus, which would be 
considered good vision. I advised Mr. Johnson to keep his glasses on, and to come 
back. He has not been back since that time.” On cross-examination he testified 
that an eye atrophied from a sinus condition never comes completely back, but that 
he could not say that the condition would not get considerably better. The doctor 
who removed the eye after the injury testified that he had not noticed any atrophy 
of the nerve, or anything seriously wrong with the eye at that time, except the 
traumatic condition for which it was removed. The assured denied the treatment 
in 1926. He admitted that he had been treated and fitted with glasses in 1929, but 
said that he had not found it necessary to wear the glasses and had not worn 
them. His wife and his associates testified to his having excellent sight; that he 
was a hunter who could shoot from either shoulder, a baseball player, and gen- 
erally active in pursuits requiring good sight. 

Appellant offered the testimony of officers of the insurance company that had 
they known of this condition they would not have written the policy. The District 
Judge thought the statements false, but held that they constituted no defense to 
the suit under the Texas statutes’ as construed by the Texas courts, because not 


1 Article 5054 of the Texas laws governing policies provides that any contract of insurance 
entered into by any corporation doing business in this state shall be held to be a contract made 
and entered into under and by virtue of its laws. 


Article 5043: “Any provision in any contract or policy of insurance issued or contracted 
for in this State, which provides that the answers or statements made in the application for 
such contract or in the contract of insurance, if untrue or false, shall render the contract or 
policy void or voidable, shall be of no effect, and shall not constitute any defense to any suit 
brought upon such contract, unless it be shown upon the trial thereof that the matter or 
thing misrepresented was material to the risk or actually contributed to the contingency or 
event on which said policy became due and payable, and whether it was material and so con- 
— in any case shall be a question of fact to be determined by the court or jury trying 
such case. 


Article 5045: “No recovery upon any life, accident or health insurance policy shall ever 


be defeated because of any misrepresentation in the application which is of an immaterial fact 
and which does not affect the risks assumed.” 
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material to or affecting the risk assumed, since it plainly appeared that the facts 
falsely stated in no manner contributed to the contingency or event on which the 
policy became due and payable. Appellant, not at all disputing the correctness of 
this fact finding, as indeed it could not, insists that the District Judge misconstrued 
the Texas statutes as limiting the defense of false statements in the application 
to cases where they are shown to have been in regard to a matter which has con- 
tributed to the injury or event causing the policy to become a claim. It argues 
that the statutes recognize such statements as a defense also when they are material 
to and affect the risk assumed though they do not contribute to it. It says that 
speaking generally, “the risk may be said to be the perils or contingencies against 
which the assured is protected.” Physicians’ Defense Co. v. Cooper (C. C. A.) 
199 F. 576, 579, 47 L. R. A. (N. S.) 290. That the risk assumed here was the 
perils or contingencies of the accidental loss by violent and external means of 
life, limb, or sight. That it stands established, by the testimony of its officers, that 
they considered the statements material to the risk, and, as a matter of common 
knowledge, that the existence in 1929 of the sinus condition and treatment for it, 
and the defective vision testified to, were material to the risk assumed. 

Appellee replies that conceding appellant’s construction of the statutes to be 
correct, that is, that false statements in the application are a defense to a policy 
if material to the risks assumed in writing it, though they did not contribute to 
the actual event, there is no showing made here that appellee’s statements were 
falsely made, with intent to deceive or that they were material to the risk. He 
says that the question, “Is your health, sight or hearing impaired in any way?” 
must be taken as of the date of the inquiry, and as inquiring with regard to a 
real, a sensible interference with the insured’s getting about as ordinary men do, 
and so taken, the statement was absolutely true. He says that the other question 
“What medical or surgical advice or treatment have you had during the last seven 
years?” must be taken as relating to advice and treatment for some substantial, 
permanent injury or ailment and that he did not regard the temporary matter of 
the sinus trouble and the fitting of glasses, as coming within it. He says finally, 
that the statements appellant complains of as false were not, under the undisputed 
facts, material to the risk of “injury by violent, external and accidental means” 
which was the risk appellant assumed under the accident contract in question, and 
ae not “contribute to the contingency or event on which the policy became 
due. 

Agreeing with this contention of appellee, we find it unnecessary to determine 
whether the statements are shown to have been falsely made, that is with a 
deliberate intent to deceive. We find it unnecessary too, to decide whether as con- 
tended by appellee, and as held by the District Judge, the question whether the 
statements were material to the risk must be determined by whether they con- 
tributed to the accident. y : 

In the Norton Case, a suit on a life insurance policy which, though neither 
the earliest nor the latest decision, is perhaps the leading case, it is said: “It is 
a settled rule of decision in this state, sustained by the great weight of authority, 
that the failure of an applicant to disclose previous illness or physical injuries in 
his application for insurance will not, as a matter of law, be deemed material to 
the risk unless such illness or injuries was of such a nature as to affect the gen- 
eral health of the applicant and lessen the term of his life expectancy.” Page 1086 
of 297 S. W. 

And again: “We think it clear that the evidence in this case does not con- 
clusively show that the misrepresentations pleaded by the appellant were material 
to the risk, as that term is used in the statute above cited, and that the finding of 


Article 5046: ‘‘Misrepresenting loss or death” provides that it shall be no defense to a 
suit brought upon the contract or policy that misrepresentations or false statements are made in 
Proofs of loss or death unless it be shown on the trial that the false statement made in such 
proof was fraudulently made and misrepresented a fact material to the question of liability upon 
the contract of insurance sued on. 

* Appellee insists that Southland Life Ins. Co. v. Norton (Tex. Civ. App.) 297_S. W. 1083; 
Id. (Tex. Com. App.) 5 S.W.(2d) 767; Huey v. American Nat. Ins. Co. (Tex. Civ. App.) 45 
S.W(2d) 340; American Nat. Ins. Co. v. Huey (Tex. Com. App.) 66 S.W.(2d) 690; People’s 
Mutual Life Ass’n v. Cavender (Tex. Civ. App.) 46 S.W.(2d) 723; American Cent. Life Insur- 
ance Co. vy. Alexander (Tex. Com. App.) 56 S.W.(2d) 864; First Texas Prudential Insurance 
Co. v. Gamble (Tex. Civ. App.) 257 S. W. 1005; First Texas Prudential Insurance Co. v. 
Pedigo (Tex. Com. App.) 50 $.W.(2d) 1091 so decide. Appellant denies this. 
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the jury that the misrepresentations were not material is amply supported by the 
evidence. There is no evidence that the previous sickness, which was the matter 
misrepresented by the deceased, contributed to cause his death and the consequent 
maturity of the policy.” Page 1087 of 297 S. W. 

In Huey v. American Nat. Ins. Co. the Court of Civil Appeals, construing and 
applying article 5043, said: “That a misrepresentation was a material inducement 
or not to the issuance of a policy is not necessarily a determination of its material- 
ity to the risk insured against, and a jury finding that but for such misrepresenta- 
tion the insurance company would not have issued the policy cannot be construed 
as a finding that same contributed to the injury suffered by appellant. There is 
totally lacking any evidence to show that the condition for which Huey was treated 
two years before contributed in any manner to his injury on April 12, 1929. The 
materiality of the representation to the risk assumed was not clearly and suffi- 
ciently submitted. Whether or not the fact misrepresented or concealed would rea- 
sonably have increased the chances of the loss insured against, or might rea- 
sonably have caused the insurance company to refuse to issue the policy, or to 
decline to take such risk unless at a higher premium, or which would impose a 
materially greater risk on the insurer, are matters for consideration in determining 
the materiality of the misrepresentation. Attna Life Ins. Co. v. King (Tex. Civ. 
App.) 208 S. W. 348; Gorman v. Jefferson Life Co. (Tex. Civ. App.) 275 S. W. 
248; Indiana, etc., Ins. Co. v. Smith (Tex. Civ. App.) 157 S. W. 755; St. Paul 
F. & M. Co. v. Huff (Tex. Civ. App.) 172 S. W. 755; 32 C. J. 1286. In Southland 
Life Ins. Co. v. Norton (Tex. Civ. App.) 297 S. W. 1083, Judge Pleasants 
announces the settled rule of decision in this state to be that to be material such 
illness must have been of such character as to affect the general health of the 
applicant and lessen the term of his life expectancy.” Page 343 of 45 S.W.(2d). 

[1, 2] Appellant, when confronted with the unquestioned fact that the accident 
which caused the policy to become a claim was the slipping of the ladder, in no 
manner caused or contributed to by any defect or impairment in appellee’s sight, 
or any bodily ailment of his of any kind, falls back on the claim that nevertheless 
the statements were with regard to matters or things material to the risk. Then, 
when confronted with the equally unquestioned fact that at the time he applied for 
the policy appellee was not suffering from any ailment or condition which would 
have in fact materially increased or affected the risk of his liability to accident, 
it falls back on the testimony of its officers that had it known of the treatment 
appellee received in 1929, and the then condition of his right eye, it would not 
have written the policy. 

We may assume that this testimony correctly reflects the opinion of these 
officers as to the materiality of the statements in question. This would not be 
proof that the statements plaintiff made were in regard to matters material to the 
risk, but only evidence on the issue of whether they were. Their materiality would 
be at last for the court. Huey v. American Nat. Ins. Co. (Tex. Civ. App.) 45 
S.W.(2d) 340: article 5043, Revised Civil Statutes of Texas 1925. , 

We think it clear that the statements, if false, did not, within the meaning of 
the statutes invoked as those statutes have been construed, have to do with matters 
or things material to the risk. 

The judgment is affirmed. 


PROVIDENT LIFE & ACCIDENT INS. CO. v. HUDGENS. 6 Div. 594. 
Supreme Court of Alabama. Jan. 17, 1935. 
158 Southern Reporter 757. 


2. INSURANCE. 

Law of waiver and estoppel with respect to insurers cannot be abolished by 
contract. 

(For other cases, see Insurance, Dec. Dig. § 371.) 
3. INSURANCE. es 

Where subsequent to issuance of policy sued on, insurer by its agent acting in 
scope of his authority assented that insured might take additional insurance con- 
ditioned against in policy sued on, no other consideration than that on which orig- 
inal policy rested was needed. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 
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4. INSURANCE. 

In action on accident policy wherein insurer claimed reduction of indemnity 
because insured without insurer’s consent carried additional insurance covering loss 
sued for, replication setting up consent of insurer to additional insurance through 
insurer’s agent acting in line of his authority held not demurrable. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

5. INSURANCE. 

In action on accident policy, whether, subsequent to issuance of policy, insurer 
by its agent acting in line of his authority consented that insured might take addi- 
tional insurance conditioned against policy sued on held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. _ 

Action on a policy of accident insurance by Joseph E. Hudgens against the 
Provident Life & Accident Insurance Company. From a judgment for plaintiff, de- 
fendant appeals. 

Affirmed. 


Replication 4 was, in substance, as follows: 


Plaintiff in April, 1929, went to the home office of defendant at Chattanooga, 
Tenn., for the purpose of proving a claim to defendant, and there engaged in a 
conversation with one Kropp, one of defendant’s claim managers; that at that time 
Kropp told plaintiff that in event he procured other or additional insurance from 
defendant or any other insurance company or companies, such other or additional 
insurance would not affect the amount that defendant would pay plaintiff under the 
policy in suit in event of an accident or loss by reason of injury to plaintiff, but 
that defendant would pay the full amount named in said policy; that said state- 
ments were made by Kropp in the presence and hearing of L. N. Webb, who at 
said time was vice president of said company, and that said Webb would not re- 
tute the said statements made by the said Kropp but stated as follows: “Mr. Hud- 
gens, what Mr. Kropp is telling you in regard to other or additional insurance is 


true”; that relying on such statement plaintiff did not read said policy and pro- 
cured other insurance. 


It appears that in 1928 appellee, when the taxicab in which he was riding over- 
turned, was injured in such wise as to cause amputation of his leg. The policy in 
suit indemnified, among other things, against the loss of a leg. Appellee had pol- 
icies in several other companies carrying like indemnity. 

Appellee’s evidence tended to show that in 1929 appellee went to the home office 
of appellant on a matter concerning a previous accident on account of which he 
was then drawing benefits from appellant, and there had a conversation with one 
Kropp, assistant claim manager of appellant, at which time one Webb, vice president 
of appellant, was present. 

As to the conversation, appellee testified as follows: 


“I asked Mr. Kropp about keeping the same policy I had, and he said, ‘Yes 
don’t drop that one, because you will lose the accumulation on it; you want to 
keep that because it will keep drawing on it until it accumulates fifty per cent.; 
the policy will accumulate five per cent. per year until it has risen fifty per cent.,’ 
and he told me to keep that policy and buy another one, that this one wouldn't 
only pay the principal on the policy but would pay accumulations in case of in- 
jury, but that that didn’t affect the monthly benefit on the policy, that was never 
raised, it was originally sixty dollars per month. Mr. Kropp stated to me that I 
needed other and additional insurance, whether I bought it from them or not, and 
to buy other and keep this one, because that policy was worth the full amount and 
the accumulation on it, and that the other would not bother it, wouldn’t affect it. 


Said that the other insurance wouldn't affect it. Mr. Kropp said that, and Mr. 
Webb was there at the time.” 


The following charge was refused to defendant: “11. The Court charges the 
jury that if you are reasonably satisfied from the evidence in this case that W. K. 
Kropp had no authority to change or waive any of the provisions of the policy of 
insurance sued upon then you should find your verdict for the defendant in this 
case except for such sum as is admitted under the policy of insurance sued upon.” 

Wm. S. Pritchard and Jas. W. Aird, both of Birmingham, for appellant. 
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Jim Gibson, of Birmingham, for appellee. 

THOMAs, Justice. 

The question of moment presented by the appeal is the overruling of demurrer 
to plaintiff’s—appellee’s—replication No. 4. 

The defendant, by pleas 3 and 4, set up the provision of the policy sued upon, 
“17. If the insured shall carry with another company, corporation, association or 
society other insurance covering the same loss without giving written notice to the 
Company, then in that case the Company shall be liable only for such portion of the 
indemnity promised as the said indemnity bears to the total amount of like indem- 
nity in all policies covering such loss and for the return of such part of the pre- 
mium paid as shall exceed the pro rata for the indemnity thus determined”; and 
averred that plaintiff carried with other insurance companies policies covering the 
same loss for which suit was brought without having given written notice to the 
defendant of such other insurance. In reply to such defense, plaintiff sought to 
invoke estoppel. 

[1] It is established that where a person is silent, when in good conscience 
common honesty requires him to speak and declare that the material fact was to 
the contrary, and allows the adverse party to be injuriously affected, it amounts to 
an estoppel in pais that arises to hold harmless or make whole the person in whose 
favor it arises. Lindsay v. Cooper, 94 Ala. 170, 11 So. 325, 16 L. R. A. 813, 33 
Am. St. Rep. 105; Stuart v. Strickland et al., 203 Ala. 502, 83 So. 600; Ivy v. 
Hood, 202 Ala. 121, 79 So. 587; Tobias v. Josiah Morris & Co., 126 Ala. 535, 28 So. 
517; 48 L. R. A. (N. S.) 747 note; 21 C. J. 1060, 1067. That is to say, “if there is 
an estoppel in this case, it is what is known in the law as estoppel in pais; or, per- 
haps, in accurate phrase, as applied to this case, ‘estoppel by misrepresentation and 
negligence.’ The general rule in such cases is stated as follows: ‘Where a man, 
by his words or conduct, willfully or by negligence causes another to believe in 
the existence of a certain state of things, and induces him to act on that belief, so 
as to alter his own previous position, the former is concluded from denying the 
existence of that state of facts.’ Rap. & L. Law Dict. Estoppels of this class are 

Sullivan et 
al., Ex’rs v. Conway, 81 Ala. 153, 154, 1 So. 647, 648, 60 Am. Rep. 142. This an- 
nouncement, by Mr. Chief Justice Stone, has been applied in later cases: Mobile, 
J. & K. C. R. R. Co. v. Bay Shore Lumber Co., 158 Ala. 622, 48 So. 377; Gable v. 
Kinney et al., 219 Ala. 150, 152, 121 So. 511; McFry v. Stewart, 219 Ala. 216, 121 
So. 517; Commercial Casualty Ins. Co. v. Isbell Nat. Bank, 223 Ala. 48, 134 So. 
810; Michie et al. Bradshaw et al., 227 Ala. 302, 149 So. 809. 


[2] It is further declared that the law of waiver and estoppel with respect to 
insurers cannot be abolished by contract (Newriter v. Life & Casualty Ins. Co. of 
Tenn. [Ex parte Life & Casualty Ins. Co. of Tenn.] [Ala. Sup.] 157 So. 73; 
American Equitable Assur. Co. v. Powderly Coal & Lumber Co., 225 Ala. 208, 213, 
142 So. 37; 21 C. J. 1061, 1115; 10 R. C. L., pp. 689, 693), and that waiver may be 
founded upon an estoppel, but not necessarily so (American Ins. Co. v. Millican, 
228 Ala. 357, 360, 153 So. 454; Alabama State Mutual Assurance Co. v. Long 
Clothing & Shoe Co., 123 Ala. 667, 26 So. 655). The authorities are collected in 
many cases on the right of waiver of concurrent insurance. American Fire Insur- 
ance Co. v. King Lumber & Manufacturing Co., 250 U. S. 2, 39 S. Ct. 431, 63 L. 
Ed. 810; Belt Automobile Indemnity Ass’n v. Ensley Transfer & Supply Co., 211 
Ala. 84, 99 So. 787; Alabama State Mutual Assurance Co. v. Long Clothing & Shoe 
Co., supra; Globe & Rutgers Fire Ins. Co. v. Jones, 213 Ala. 656, 106 So. 172; New 
York Life Ins. Co. v. McJunkin, 227 Ala. 228, 149 So. 663. There is a well recog- 
nized distinction between a waiver and estoppel in pais. 27 R. C. L. 905; Mobile 
Towing & Wrecking Co. v. Hartwell, 208 Ala. 420, 95 So. 191. The case of Cale- 
donian Ins. Co. v. Jones, 214 Ala. 520, 108 So. 331, was that of waiver, and not 
estoppel. 


usually disabling, and are invoked to preclude some defense set up.” 


[3] The replication asserted that subsequent to the issuance of the policy sued 
on, the assurer-appellant, by its agent representing it in the line and scope of his 
authority, asserted and assented that insured might take concurrent or additional 
insurance, though conditioned against in the policy sued upon. And it is held that 
uo other consideration than that on which the original contract rests is needed to 
support the subsequent agreement or assent to and for additional insurance. Amer- 
ican Fire Insurance Co. v. King Lumber & Manufacturing Co.; American Equitable 
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Assur. Co. v. Powderly Coal & Lumber Co.; Newriter v. Life & Casualty Ins. Co. 
of Tenn. (Ex parte Life & Casualty Ins. Co. of Tenn.) supra. 

[4] There was no reversible error committed in overruling appellant’s demur- 
rer to replication No. 4. The evidence offered respectively on the issues of fact 
raised under the pleas, and the replication thereto, presented a conflict and the 
question of fact was for the jury. 

[5] There was no error in refusing general affirmative instructions requested 
by defendant on this phase of the evidence. McMillan v. Aiken, 205 Ala. 35, 40 
&& So. 135. 

There was no error in denying the motion for a new trial on the evidence 
within the rule of Cobb v. Malone & Collins, 92 Ala. 630, 9 So. 738; Southern 
Railway Co. v. Montgomery, Adm’x (Ala. Sup.) 157 So. 854. 

The judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Brown and Knight, JJ., concur. 


BRIX v. PEOPLE’S MUT. LIFE INS. CO. S. F. 15134. 
Supreme Court of California. Oct. 31, 1934. 
37 Pacific Reporter (2d) 448. 
6. INSURANCE. 


In action under accident policy providing for installment benefits during total 
disability, plaintiff is entitled to recover only accrued installments, and_plaintiff’s 
right may not be extended to recovery of future installments by resort to declara- 
tory relief statute (Code Civ. Proc. § 1060; Civ. Code, § 3283). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INSURANCE. 

Insurer’s default in payment of accrued installments under accident policy 
does not work breach of entire contract, but affects only rights of parties as to 
benefits accrued. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

In Bank. 

\ppeal from Superior Court, City and County of San Francisco; John J. Van 
Nostrand, Judge. 

Action by Arthur J. Brix against the People’s Mutual Life Insurance Com- 
pany, in which defendant filed a cross-complaint. Judgment for plaintiff, and 
defendant appeals. 

Reversed, with directions. 

Prior opinion, 29 P. (2d) 233. 

\. B. Weiler and Niles C. Cunningham, both of San Francisco (Glensor, 
Clewe, Schofield & Van Dine, of San Francisco, of counsel), for appellant. 

KF. Eldred Boland and McCutchen, Olney, Mannon & Greene, all of San Fran- 
cisco, and Newlin & Ashburn, of Los Angeles (William D. Gallagher, Jr., of Los 
Angeles, of counsel), amici curiz for appellant. 

Samuel M. Samter and J. J. Posner, both of San Francisco, for respondent. 

Stanley F. Davie, of San Francisco, and Eugene K. Sturgis, of Oakland, amici 
curie for respondent. 

Curtis, Justice. 


This action was brought to recover on an accident insurance policy issued by 
the defendant in favor of the plaintiff. The policy provided that, in case the 
insured was accidentally injured and such injury “shall wholly and continuously 
disable the insured from performing any and every kind of duty pertaining to his 
occupation for one day or more, so long as the insured lives and suffers total 
loss of time, the Company will pay a monthly indemnity at the rate of One 
Hundred ($100) Dollars.” The complaint is in two counts. The first count con- 
tains proper and sufficient allegations showing the execution and delivery of the 
policy of insurance; that, while said policy was in full force, the plaintiff suffered 
permanent accidental injuries of the character covered by the policy, specifying 
the nature of such injuries; and that said injuries had wholly and continuously 
disabled the insured from performing any and every kind of duty pertaining to 
IS Occupation. This count of the complaint continues and alleges the giving of 
notice of such injury to the insurer and the presentation by the insured to the 
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insurer of proofs of loss as provided by said policy; that the insurer had paid 
four monthly payments of $100 each in compliance with the terms of said policy, 
but had failed and refused to pay any monthly indemnities for any month sub- 
sequent to the month wf January, 1930, and that since said date no part of said 
monthly indemnities of $100 each had been paid. The second count of the com- 
plaint in paragraph I thereof by reference makes the allegations contained in the 
first count a part of the second count and contains one additional paragraph 
designated as paragraph II, which purports to state a cause of action for declara- 
tory relief under section 1060 of the Code of Civil Procedure. To the complaint 
and to each count thereof the defendant filed a general and special demurrer. It 
also demurred to the first count on the ground that the court had no jurisdiction 
of the subject-matter thereof. The demurrers were overruled, and the defendant 
answered. The trial resulted in a judgment in favor of the plaintiff in the sum of 
$1,300 and interest. The court also further adjudged: “That plaintiff have and 
recover from the defendant the sum of one hundred ($100) dollars per month 
commencing with the month of March, 1931 (the trial was had on March 23rd, 
1931) during the rest and remainder of plaintiff’s natural life.” From the judgment, 
the defendant has perfected the present appeal. 


{1, 2] The first contention of appellant is that the court erred in overruling 
its demurrer to the first cause of action on the ground that the trial court had 
no jurisdiction of the cause of action stated in said first count. This contention 
must be sustained. The allegations of the complaint, the substancé of which we 
have hereinbefore set forth in some detail, simply state a cause of action on said 
policy of insurance to recover the sum of $400. The jurisdiction of such an action 
was exclusively in the municipal court of the city and county of San Francisco. 
‘There is no allegation in this count making any of the statements in the second 
count a part of the first count by reference or otherwise. If the second count con- 
tained any statement which might aid or help out the allegations of the first count, 
it could only be made a part of the first count by reference or by restatement. 
The rule is well established that, where a complaint consists of two or more 
counts, each count must state a cause of action in itself, and any defect therein 
cannot be supplied from statements in other counts unless such statements are 
expressly referred to and made a part of it. Hopkins v. Contra Costa County, 
106 Cal. 566, 570; 39: P.. 933. 

The second count of the complaint consists of two paragraphs. Paragraph | 
refers to the allegations of the first count; thereby making the statements con- 
tained therein a part of the second count. Paragraph II contains allegations from 
which it might possibly be inferred that plaintiff desired some form of declaratory 
relief under section 1060, Code of Civil Procedure. It may be seriously questioned 
whether the second count of plaintiff's complaint is sufficient for that purpose. 
However, the plaintiff contends that, if his complaint in the respect just noted 
was insufficient in its inception, the defendant by its answer, and particularly in 
‘that part of his answer setting up a special defense, has cured such defect by 
pleading the matter omitted from the complaint. For the purpose of this action, 
we will assume that the plaintiff is correct in this contention, and that under his 
pleadings, as aided by the allegations of the answer, he might be, if otherwise 
‘entitled thereto, awarded declaratory relief. In its special defense, defendant 
alleges that, under the terms of said policy of insurance, said policy did not cover 
disability while the plaintiff was not continuously under the professional care ot 
a licensed physician, and that plaintiff had not during the months mentioned in the 
complaint been under such care. In determining the merits of this defense, it 
would be necessary for the court to construe the terms of the policy of insurance. 

[6, 7] Plaintiff makes the further contention, however, that he was entitled 
under the second count of his complaint not only to a judgment for the amount 
which had accrued under the terms of said policy, but in some manner, by rea- 
son of his allegations relating to declaratory relief, that he was also entitled to a 
continuing judgment for the sum of $100 per month during the rest and remainder 
of his natural life. This was evidently the view of the trial court as it rendered 
a judgment in accordance with this last contention of the plaintiff. Plaintiff main- 
tains that this judgment was proper, and, if so, that the action was of such 4 
nature as to lie within the jurisdiction of the superior court. That judgments for 
future payments under installment contracts, even without allegations for declara- 
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tory relief, have been upheld in certain jurisdictions, is apparent from a reading 
of the reported decisions of certain states, and particularly those from the state of 
Kentucky. Equitable Life Assur. Society v. Branham, 250 Ky. 472, 63 S. W. (2d) 
498; Prudential Ins. Co. v. Hampton, 252 Ky. 145, 65 S. W. (2d) 980. The first 
of these two decisions was rendered without the citation of any supporting 
authority, but upon precedents afforded in cases of alimony and compensation 
under workmen compensation acts. The second of these cases was decided upon 
the sole authority of the first. We are not inclined to accept these decisions as 
decisive of the question involved herein. It seems that a clear distinction may be 
made between an action upon an insurance policy, or other contract payable in 
installments, and a claim for alimony or for compensation under the workmen 
compensation acts. The former are strictly actions on the contract, while the latter 
are predicated upon statutory enactments expressly empowering the court in one 
instance and the Industrial Accident Commission in the other instance to adjudicate 
future payments. Plaintiff also relies upon the case of Fleming v. Peterson, 167 
Ill. 465, 47 N. E. 755, which at first blush would seem to support the trial court in 
the entry of the judgment herein. However, a closer study of that case shows 
that it was a suit in equity brought to enforce specific performance of a contract 
entered into by the parties therein. The plaintiff in said action had secured a 
divorce from the defendant and in the judgment in said action the defendant was 
required to pay her the sum of $125 per month. Subsequently the parties to said 
suit substituted for said judgment a contract whereby the defendant agreed to pay 
plaintiff the sum of $125 per month, payable quarterly, and plaintiff satisfied the 
judgment for alimony. The case was further involved by certain other provisions 
of said contract. The defendant made payments under the contract up to a definite 
date, and thereafter refused to comply further with its terms. Plaintiff then 
brought a suit in equity to enforce specific performance, which resulted in a 
decree of the court in her favor. This decree was affirmed on appeal. It is quite 
evident that that proceeding is so dierent from the instant case as to render it 
but slight, if any, authority supporting the judgment now under review. It is not 
necessary for us to distinguish the other cases cited by plaintiff. They are either, 
in our opinion, decided upon an erroneous principle of law, or they are based upon 
statements of fact so different from those involved in the present action as to 
render them of slight, if any, aid in the decision of any question now before us. 
This statement is applicable to two California cases cited by plaintiff: Newman 
v. Burwell, 216 Cal. 608, 15 P. (2d) 511 and In re Estate of Caldwell, 129 Cal. 
App. 613, 19 P. (2d) 9. The first of these actions was brought by the divorced 
wife of a decedent against the executor of the will of said decedent to establish 
a claim against said estate and to have impounded funds of the estate sufficient 
to pay and discharge said claim. The claim was based upon a decree of divorce 
whereby the wife was awarded the custody of the minor child and the husband 
was directed to pay to the wife $50 per month until the further order of the 
court. The claim was for the maximum amount necessary to pay and discharge 
the monthly installment accruing since the decedent’s death and which would 
thereafter accrue until such time as the child should reach her majority. A 
demurrer to the complaint setting forth the foregoing facts was sustained by the 
trial court, but this court reversed the judgment. No useful purpose is to be gained 
by a lengthy consideration of the differences between the facts in that case and 
those in the present action. We think it is apparent that the two cases differ so 
materially that the cited case is in no way parallel with the instant action and 
cannot be accepted as an authority in support of the judgment in the present 
action. The facts in the case of In re Estate of Cldwell, supra, were in all material 
respects like those in the case of Newman v. Burwell, supra. That case was 
decided on the authority of Newman v. Burwell, supra, upon the only point raised 
on appeal, and that was that the claim for the support of the minor child of the 
deceased did not abate with his death. We reiterate our former statement that 
these cases cited by plaintiff are not of material aid in the solution of the problem 
now before us. 

Nor do we think that plaintiff’s claim that he is entitled to a continuing judg- 
ment for unaccrued installments during the balance of his life is supported by 
section 3283 of the Civil Code, which provides that: “Damages may be awarded, 
ina judicial proceeding, for detriment resulting after the commencement thereof, 
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or certain to result in the future.” This section, in our opinion, simply refers to 
damages that may accrue in the future as the proximate result of the tort or 
breach of contract upon which the action is based. In the present action the breach 
of the contract was the failure of the defendant to pay the accrued installments. 
This default in the payment of these accrued installments did not work a breach 
of the entire contract, “the contract still subsists as to future benefits, and the 
default only affects the rights of the parties as to the benefit accrued. It is obvious 
that it does not work a breach as to the future benefits, since, as to such, the 
liability of the defendant has not become fixed, but remains contingent upon the 
condition of the plaintiff being such as to entitle him to demand them.” Robinson 
v. Exempt Fire Co., 103 Cal. 1, 3, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93. 

The authority most nearly in point to which our attention has been directed 
is the case of Green v. Inter-Ocean Casualty Co. decided by the Supreme Court 
of North Carolina and reported in 203 N. C. 767, 167 S. E. 38, 42. That was an 
action brought to recover installments which had already accrued on an insurance 
policy. Plaintiff claimed permanent disability and sued for unpaid installments and 
for declaratory relief. The jury found plaintiff to be permanently disabled, and 
the trial court granted judgment for the accrued installments and in addition for 
monthly indemnity (as provided in the policy) so long as the plaintiff should live. 
The Supreme Court modified the judgment by striking out the last provision of 
the judgment relating to unaccrued indemnity payments. In doing so the court used 
the following pertinent language: “The plaintiff mistakes the purpose of the 
Declaratory Judgment Act * * * in assuming that a judgment, in an ordinary 
controversy like the present one, comes within the provisions of said act. It is quite 
obvious from the complaint that this is an action to recover under an insurance 
policy, that the alleged cause of action had already accrued.” 


The books are filled with cases in which actions have been brought to recover 
upon insurance policies similar to the one here involved, in which the insured has 
attempted to recover judgment, not only for accrued payments, but has also sougilit 
an adjudication as to installments not yet due. While the decisions upon the right 
of the plaintiff in such character of actions to recover for installments which 
have not yet accrued are not entirely uniform, the great weight of authority is 
to the effect that, in such actions recovery cannot be had for any installments 
falling due in the future. We cite only a few of such cases: Robinson v. Exempt 
Fire Co., 103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93; Atkinson v. 
Railroad Employees’ Mutual Relief Society, 160 Tenn. 158, 22 S. W. (2d) 631; 
New York Life Insurance Co. v. English, 96 Tex. 268, 72 S. W. 58; Bonslett v. 
New York Life Ins. Co. (Mo. Sup.) 190 S. W. 870; Commercial Cas. Ins. Co. 
v. Campfield, 243 Ill. App. 453; Metropolitan Life Insurance Co. v. Day, 145 Ga. 
425, 89 S. E. 576; Mid-Continent Life Ins. Co. v. Christian, 164 Okl. 161, 23 P. 
(2d) 672; Metropolitan Life Ins. Co. vy. Lambert, 157 Miss. 759, 128 So. 750; State 
Life Ins. Co. v. Atkins, (Tex. Civ. App.) 9 S. W. (2d) 290; Green v. Inter- 
Ocean Casualty Co., supra, 203 N. C. 767, 167 S. E. 38; Garbush v. Order of 
United Commercial Travelers, 178 Minn. 535, 228 N. W. 148; Howard v. Benefit 
Ass’n of Railway Employees, 239 Ky. 465, 39 S. W. (2d) 657, 81 A. L. R. 375; 
Washington County v. Williams, 111 F. 801 (C. C. A. 8th Cir.). In Atkinson v. 
Railroad Employees Mutual Relief Society, supra, 160 Tenn. 158, 22 S. W. (2d) 
631, 634, the court declared the law as follows: “While the benefit certificate 
issued to complainant constitutes an entire contract, the obligation thereby cast 
upon the society is severable, with a right of action accruing to the holder tor 
each benefit installment payable and in default. (Citing authorities.) So it 1s 
generally held that, in an action at law for breach of a contract of insurance, 
payable in weekly or periodic installments, only those installments in default at 
the time suit was brought may be recovered.” (Citing authorities. ) 

In Mid-Continent Life Ins. Co. v. Christian, supra, 164 Okl. 161, 23 P. (2d) 
672, 675, the court stated the rule in the following language: “Under the authort- 
ties just cited, plaintiff would be entitled to recover in his cause of action for alt 
benefits that had accrued under the insurance contract at the time of filing his 
suit. And could amend his petition to include such installments due up to the date 
of the amendment. But plaintiff could not recover for installments that were not 
due. The court could not determine how long said installments would continue te 
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become due, because said matter is dependent upon the conditions of heaith of 
plaintiff and the date of his death.” 

Our own court in construing a by-law of a fraternal organization providing 
for weekly benefits to any member who from sickness or accident became unzble 
to earn a livelihood stated the applicable rule as follows: “The right of plaintiff 
to this payment for any one week accrues at the end of that week, and he is 
entitled to sue immediately upon default in its payment. Such default, however, 
does not breach the entire contract; the contract still subsists as to future bene- 
fits, and the default only affects the rights of the parties as to the benefit accrued. 
It is obvious that it does not work a breach as to the future benefits, since, as 
to such, the liability of the defendant has not become fixed, but remains con- 
tingent upon the condition of the plaintiff being such as to entitle him to demand 
them. * * * But the breach being separable, as we have seen, and not entire, 
plaintiff is only entitled to recover those benefits accrued at the commencement of 
the action.” Robinson v. Exempt Fire Co., supra, 103 Cal. 1, 3, 4, 36 P. 955, 24 
L. R. A. 715, 42 Am. St. Rep. 93. 

Practically the same question has been before the courts of the state in cases 
involving leases where the rent was made payable in periodical installments, such 
as monthly or quarterly. It has invariably been held that the breach or repudia- 
tion of the lease by the lessee does not operate at once to mature all the rent 
reserved in the lease and to enable the lessor to recover not only the installments 
already accrued but those to accrue in the future. Bradbury v. Higginson, 162 
Cal. 602, 604, 123 P. 797; Oliver v. Loydon, 163 Cal. 124, 126, 124 P. 731; Jacoby 
v. Peck, 23 Cal. App. 363, 138 P. 104. The same ruling was made where recovery 
was sought on a promissory note payable in installments. Crossmore v. Page, 73 
Cal. 213, 14 P. 787, 2 Am. St. Rep. 789. 

We are satisfied that the foregoing authorities state the correct principle of 
law which should govern the decision of the instant case. They hold most con- 
vincingly that in the action here pending the plaintiff is entitled to recover on 
said policy of insurance only accrued indemnity installments, and that this right 
of plaintiff may not be extended to recover installments which have not accrued 
by resort to the declaratory relief statute of this state. The pending action then, 
as stated in the foregoing authorities, is simply one upon an installment policy of 
insurance for the recovery of those installments which had accrued at the date of 
the commencement of said action. It was not such an action as the superior court 
in which it was brought had jurisdiction. It was the duty of the court, therefore, 
instead of proceeding to the trial of said action, to transfer it to the proper 
municipal court. Nothing which we have said herein should be taken as holding 
that, in case of a transfer of said action and a retrial thereof in the municipal 
court, the plaintiff may not, after proper amendment to that end, recover all 
installments which have fallen due on said policy of insurance since the commence- 
ment of said action, provided that his total demand does not exceed the jurisdic- 
tional limit of the municipal court. 

The judgment is reversed, with directions to the trial court to transfer said 
cause to the proper municipal court. 

We concur: Waste, C. J.; Shenk, J.; Seawell, J.; Preston, J. 


SMALLEY v. MOUNTAIN STATES LIFE INS. CO. Civ. 5049. 
District Court of Appeal, Third District, California. Nov. 5, 1934. 
37 Pacific Reporter (2d) 488. 
3. INSURANCE. 


Evidence sustained finding that pulmonary tuberculosis incapacitating insured 
Was not contracted within 30 days of issuance of health policy so as to release in- 
surer from liability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Sonoma County; Donald Geary, Judge. 

Action by John Utellus Smalley against the Mountain States Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

J. F. Riley, of San Francisco, for appellant. 

H. B. Churchill, of Santa Rosa, for respondent. 

Mr. Justice PLUMMER delivered the opinion of the court. 
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The plaintiff had judgment against the defendant in this action for compen- 
sation at the rate of $100 per month from the 26th day of March, 1930, to and in- 
cluding the 26th day of June, 1931. From this judgment the defendant appeals. 

The judgment is based upon a health insurance policy executed and delivered 
by the defendant to the plaintiff on or about the 10th day of December, 1929. 

The only question presented for consideration upon this appeal is whether the 
disease with which the plaintiff was found to be suffering by the court, and for 
which judgment was awarded from the 26th day of March, 1930, to and including 
the 26th day of June, 1931, was contracted or had its inception within 30 days after 
the 10th day of December, 1929. It being provided in the policy that, if the disease 
from which the plaintiff might subsequently suffer had its origin within 30 days 
of said date, compensation would not be allowed. 

The court, after finding the issuance and delivery of the policy insuring the 
plaintiff against loss of time on account of disability resulting from disease, found 
that the cause of the disease originated more than 30 days subsequent to the 10th 
day of December, 1929, and that the disease from which the plaintiff suffered ne- 
cessitated attention by a duly licensed physician, as required by the conditions of 
the policy. As the question of the time of the origin of the disease is the only issue 
presented, we need not set forth any of the conditions of the policy. 

It is the contention on the part of the appellant that he evidence does not sup- 
port the findings of the court, and also that the court erred in the exclusion of cer- 
tain testimony hereinafter considered. 


The record shows that the plaintiff went to the hospital,on or about the 26th 
day of March, 1931, and was found to be suffering from tuberculosis. The plain- 
tiff himself testified that he first noticed symptoms of the trouble about 10 days 
previous to his entering the hospital. 

E. J. Helgren, the city health officer of the city of Santa Rosa, testified that 
the plaintiff worked for the city of Santa Rosa from approximately June 15, 1928, 
to somewhere around March 17, 1930; that he saw the plaintiff two or three times 
every day; that it was his duty to supervise the work of the plaintiff; that during 
that time the plaintiff was never sick; had done heavy work; that his work was 
plowing; using a tractor and horses; sowing grain; working in hay fields; and 
doing general work around the farm; digging ditches and other work. The plain- 
tiff worked eight hours a day: was never sick; had plenty of color; was out in 
the sun all day; was, in fact, the picture of health; that he knew the plaintiff before 
the plaintiff went to work for the city and while the plaintiff was working for the 
Levin Tanning Company; that he never noticed any difference in the appearance of 
the plaintiff; that the plaintiff had had experience with “T. B.” institutions; at the 
county hospital for 28 years: had taken samples of sputum; had learned of the 
doctors the symptoms of active tubucular patients from his 28 years’ experience; 
that during the time he had known the plaintiff, outside of once in March, 1930, he 
had never noticed any symptoms of active tuberculosis; that the time here men- 
tioned was on or about the 15th day of March, 1930, when the plaintiff was very 
pale and had a cough. 

The witness Fraser testified that he was the superintendent of the Levin Tan- 
nery Company; that the plaintiff had worked for the company some 6 or 7 years; 
that he began work for the company in 1922, and, so far as the witness could re- 
member, the plaintiff had never laid off on account of sickness; that the plaintiff 
always had a good color; appeared to be vigorous and strong; never saw him 


coughing or spitting; and that the plaintiff never complained of being tired or de- 
pressed. 


Wesley E. Pfister, a farmer, testified that he had known the plaintiff about 25 
years; was working with the plaintiff when he took sick; had been working with 
the plaintiff from January 30, 1930; that the plaintiff never showed any signs of 
sickness until a short time before he went to the doctor around the middle of 
March; that the physical appearance of the plaintiff was good. This witness also 
testified that he went hunting with the plaintiff every season, three or four times 
each season; that the plaintiff always did his share of the hunting; never heard the 
plaintiff complain of feeling badly or being fatigued or tired, any more than the 
rest of the hunters. This witness further testified that he never knew of the plain- 


tiff having-any coughing spells or complaining of fatigue or any sweats; never 
knew of the plaintiff being gassed. 
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The witness Peterson testified that he had known the plaintiff over 20 years; 
had observed his physical condition; had never known of the plaintiff being sick; 
that the plaintiff always appeared to have a good color, and was apparently strong. 

The witness Tisserand testified that he had known the plaintiff about 12 years; 
had gone hunting with the plaintiff every year until he became sick; that the plain- 
tiff always held up his end; could outhunt the witness, and, when it came to pack- 
ing a deer or walking, always seemed to come in better shape than the rest of 
them; never noticed any difference in plaintiff’s appearance up to the time he was 
taken sick. 

The witness Vivian N. Pfister, testified that he had known the plaintiff some 
21 or 22 years; during 1928 and 1929 he was not with the plaintiff every day; had 
hunted with the plaintiff; gone to school with the plaintiff observed his physical 
condition up to the end of 1929, up to which time the plaintiff had never seemed to 
be fatigued on the hunting trips; hiked with them, and generally seemed in good 
condition. 

The witness Tisserand testified that he had known the plaintiff about 10 years; 
had gone hunting with him; saw him during 1928 and 1929; always thought he 
looked good; that the plaintiff always seemed to be the life of the party; that the 
plaintiff kept up his part of the hard work; that the plaintiff's condition, as to ap- 
pearance, was all the same; that he did not see the plaintiff during the months of 
January and February, 1930. 

The witness Mrs. Somner testified she had known the plaintiff about 20 years; 
during 1928 and 1929 he was working on the city farm and she saw him about three 
or four times a week; before that time, about once a week; had observed his phys- 
ical condition; noticed his strength in swimming; that the plaintiff always looked 
healthy; that she had known the plaintiff during the years 1928 and 1929; saw him 
in December, 1929, January and February, 1930; during those months his appear- 
ence was very good up to the time he was taken sick; that he was taken sick 
along in March noticed no difference during those 3 months than during the pre- 
\ious years. 

Dr. Fales, a witness called on the part of the plaintiff, among other things, 
testified as follows: 

“QO. Doctor, in your opinion, would it have been possible for the disease to 
have developed in Mr. Smalley within a period of time, as you found it? Within 
a period of time from January 11th to the 23d day of March? A. Considering the 
type of tuberculosis, it would have been possible. 

“Q. It would have been possible? A. Yes. 

“Q. As I understand, you testified that this was of a type that developed quick- 
ly? A .Yes. 

“Mr. Riley: Q. Could it develop within two months? A. It is possible, I 
believe, for it to develop within two months. 

“Q. Possible. Would it be likely, doctor for such a condition as vou have 
described to develop within that time? A. It is surprising how fast that develops 
in very many cases. * * * 

“Mr. Churchill: Q. Well, doctor, 1 hate to come back at you in this way—a 
person, a patient suffering from that type of tuberculosis, as Mr. Smalley was 
suffering from when he entered the hospital, that active stage, would that or 
could that patient go on hunting trips and show no fatigue, work daily and show no 
fatigue, no coughing, no depressed or tired feeling, no sweat, no raising of sputum 
or any of the attendant conditions that are generally found in T. B., do you get my 
question? A. Yes. : ” 

“QO. Would that be possible? A. Very unlikely. 

“Q. In other words, a man who had the type of T. B. that Mr. Smalley has 
had, in your opinion, would he be able to go out into the hills in the heat of the 
summer months, on the hot summer days and tramp the hills as hunters tramp, and 
carry deer in and keep up with the average ordinary man hunter, without showing 
any of the effects at all? A. No. . 


“The Court: Well, that is, if these conditions were present, if the infection were 
present? A. Yes, if the infection were present. 

“Mr. Churchill: Q. The result of the examination of the sputum, does that in 
any way modify your opinion that this might have developed between January 11th 
and March 23d or 24th? A. Not at all, because this denoted breaking down of tis- 
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sue to a certain extent, and tissue can break down in a few weeks after the begin- 
ning of the disease, lung tissue. 

“Q. In other words, nobody knows anything about T. B.? A. That is pretty 
true.” 

Dr. Shipley, a witness called for the plaintiff, among other things, gave his 
opinion upon the statement of the facts presented to him as follows, to wit: “Q. 
Assuming, doctor, that Mr. Smalley, the plaintiff in this case, had an exudative 
type of tuberculosis, pulmonary tuberculosis, it appeared on or about March 27th 
he had an X-ray taken and was examined by a physician and that it appeared to be 
rather active and what we call an acute type, and there appeared to be an acute de- 
velopment of the infection, and that, at the time of such examination there was 
a suggestion of a cavity only, about the second interstice, a little below the clavicle 
in the right lung, and it did develop into a cavity under such an examination, a 
small cavity, and there was some fibrosis involved, and an infiltration, also of the 
upper lobe, to a certain extent there was some infiltration about the middle lobe, 
and also in the upper part of the lower lobe, from your experience, would you 
state in your opinion, whether or not such a condition could have developed from 
the inception of the infection within a period of two months? A. It could.” 

These are only excerpts from the testimony of the doctors who, in addition to 
what we have said, described with considerable detail the character of the afflic- 
tion from which the plaintiff was found to be suffering. These descriptions, how- 
ever, do not militate against the rights of the trial court to make its findings and 
draw its conclusions in accordance with the testimony just referred to. It goes 
only to the question of whether the disease did, in fact, have its origin within 
30 days from the 10th day of December, 1929, or was of such a character that 
the inference could and should be drawn therefrom that the disease had its origin 
during that period, or long prior thereto. In support of its contention that the 
disease had its origin at a time probably prior to December 10, 1929, the defendant 
introduced the testimony of Dr. Kruse, who gave it as his opinion that the con- 
dition of the plaintiff as described to him would lead him to the conclusion that 
the disease had its origin several months previous to March 26, 1930, and also for 
a considerable period prior to December 10, 1929. 

The testimony introduced in the record tended to show that the disease was 
acute and had advanced quite rapidly. 

During the course of the trial, the defendant sought to introduce in evidence 
a letter written by one F. J. Herbig, a medical officer in temporary charge of the 
United States Veterans’ Hospital at Livermore, Cal., addressed to the defendant 
at Hollywood, Cal. 

The testimony likewise shows that Dr. Fales did not come in contact with the 
plaintiff immediately upon the plaintiff entering the hospital, but did come in con- 
tact with him inside of a month after such entrance. 


{1, 21 It appears from the record that the plaintiff gave instructions to the 
physician or officer in charge to send to the defendant the information contained 
in the letter, and Dr. Fales testified that he had read the record of the case from 
which the letter was copied. This letter was admissible for the limited purpose 
of showing the basis upon which Dr. Fales, to some extent, based his conclusions. 
However, the offer of the letter does not appear to have been made for such 
limited purpose, nor does the objection to its admission appear to be well taken. 
Notwithstanding these facts, the record does not exhibit anything from which this 
court could draw the conclusion that the defendant suffered any material injury. 
The defendant had an opportunity to and did cross-examine Dr. Fales extensively, 
and went into the whole question of the disease, the probability of its origin, old 
lesions, and everything connected with the physical examination of the plaintiff, and 
also whatever was exhibited by the X-rays, depicting the condition of the plaintiff's 
lungs, giving the court as full and complete an opportunity to weigh the testimony 


of Dr. Fales and make its findings of fact as though the letter had been admitted 
into the record. The letter referred to is as follows: 


“Gentlemen: This patient’s personal history shows that in infancy he associated 
with a sister who had pulmonary tuberculosis. At this time, no doubt, patient 
received his primary infection. In January, 1930, on account of not feeling well, 
consulted a physician who told him he had pulmonary tuberculosis. How long he 
had been suffering with manifest disease, before consulting the physician, we can- 
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not say, but on account of the amount of involvement, it must have been a fairly 
long time. 


“The diagnosis is 1710 tuberculosis, pulmonary, chronic, moderately advanced, 
active (a). 

“The amount of pulmonary involvement is as follows: Right lung: Fibrosis 
and intiltration upper lobe, middle lobe and upper part of lower lobe. There is an 
area suggestive of a small cavity in the apex. Left lung: No infiltration. Fibrosis 
in the apex. It is too soon to give a prognosis at this time. Several months’ obser- 
vation is required to determine probable outcome. 

“Very truly yours, 
F. J. Herbig 

“Medical Officer in temp. charge U. S. Veterans’ Hospital, Livermore, Cali- 
fornia.” 

A comparison of the testimony in the record given by Dr. Fales shows that 
it covers everything save and except, perhaps, that certain relatives of the plaintiff 
had been afflicted with tuberculosis. From the fact that the quoted letter could 
only have been admitted and considered by the court for the limited purpose of 
showing a part of the basis upon which Dr. Fales founded his opinion, and the 
fact that Dr. Fales was subjected to a lengthy cross-examination, we cannot very 
well perceive how the ruling of the court prejudiced the defendant or led to a 
miscarriage of justice, so that the error, if any there was on the part of the 
court, comes within the provisions of section 4% of article 6 of the Constitution. 

While it is true, as contended for by the appellant, that no one testified as to 
the exact date when the disease resulting in the disability of the plaintiff had its 
origin, yet the court was presented with certain facts, 
stances from which it was incumbent upon the court to 
arrive at a conclusion. 

If there is any testimony in the record justifying the inference that the origin 
of the disease was not within 30 days after December 10, 1929, the judgment must 


conditions, and circum- 
make its inferences and 


he affirmed. The facts before the court show that the plaintiff exhibited his normal 
health and performed rather heavy labor up to and within a few days before he 


went to a hospital on March 26, 1930. The doctors testified that in their opinion, 
if the plaintiff had been suffering from tuberculosis, it was not probable that he 
could have done the work during said period which the witnesses testified that the 
plaintiff performed. They also testified that it was possible for the disease to have 
its origin later than 30 days after December 10, 1929. The testimony of Dr. Kruse 
is to the contrary. The conflict in the testimony was for the solution of the trial 
court. 

[3] What we have just stated we think presented to the trial court facts from 
which it might properly draw the inference that more than 30 days elapsed after 
December 10, 1929, before the disease with which the plaintiff became afflicted 
had its origin. 

The judgment is affirmed. 

We concur: Pullen, P. J.; R. L. Thompson, J. 


GAUMNITZ v. INDEMNITY INS. CO. OF NORTH AMERICA. Civ. 5140. 
District Court of Appeal, Third District, California. Nov. 9, 1934. 
37 Pacific Reporter (2d) 712. 
1. INSURANCE. 


Light pickup cab with maximum capacity of 1,000 pounds and used by mechanic 
to transport tools or light loads, or for family pleasure, held not a “truck” so as 
to defeat liability under policy exempting insurer from liability for injury or 
death resulting from accident while riding in an automobile truck. 

A “truck,” as that term is employed in exemption clause of automobile 
liability policy, refers to an automobile designed to carry heavy inanimate 
loads of produce or materials as distinguished from a “pickup cab,” which 
is constructed and intended to convey only light loads. | 
(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Superior Court, Madera County; Stanley Murray, Judge. 
Action by Gayle Whittaker Gaumnitz against the Indemnity Insurance Com- 


pany of North America. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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Sutherland, Dearing & Jertberg, of Fresno, for appellant. 
Conley, Conley & Conley, of Fresno, for respondent. 

Mr. Justice R. L. THompson delivered the opinion of the court. 

The defendant has appealed from a judgment of $1,607.92, which was rendered 
pursuant to the verdict of a jury returned in a suit on an insurance policy on 
account of the death of plaintiff's husband as the result of an automobile casualty. 
The indemnity company claims it is specifically exempted from liability by the 
terms of the policy for the reason that the insured was killed while riding in a 
truck. It is also asserted the court erred in admitting expert testimony as to the 
classification of the machine, and that plaintiff’s attorney was guilty of prejudicial 
misconduct in the course of his argument to the jury. 

The plaintiff was the wife of E. B. Whittaker, who was insured by the defend- 
ant in the sum of $1,500 against injury or death “(A) While operating, riding in, 
demonstrating, adjusting or cranking an automobile.” He was the owner of a light 
Ford pickup machine, in which he was riding on August 10, 1932, when he was 
killed as the result of a collision. The policy, which was then in full force, con- 
tains the following exemption clause, “This policy shall not cover injuries (fatal 
or otherwise) or any loss or disablement sustained: * * * (6) while operating, 
riding in or on, demonstrating, adjusting or cranking any * * * automobile 
hick. © = = 

Demand for the payment of the policy was duly made and refused. A suit on 
the policy was then commenced. It was tried with a jury which returned a verdict 
for the amount of the policy and interest thereon in favor of the plaintiff. A 
motion for a directed verdict was denied. Judgment was rendered pursuant to the 
verdict. From that judgment the defendant has appealed. 

[1, 2] The record contains competent satisfactory evidence that the machine 
in which Whittaker was riding at the time of his death was a light Ford pickup 
automobile, and that it was not an “automobile truck” as that term is used in the 
exclusion clause of the policy. Several photographs of the machine were admitted 
in evidence without objection. A prospectus containing pictures of the various 
types of automobiles which are manufactured by the Henry Ford industry was 
also received in evidence without objection. The illustration contained in the 
pamphlet, corresponding with the machine which is involved in this case, is called 
a “Ford pickup open cab.” A number of automobile agents, with several vears of 
experience in selling Ford machines, testified regarding the construction and classi- 
fication of a Ford pickup cab as distinguished from an automobile truck, as those 
terms are known to the trade. Several witnesses said the machine in question was 
a Ford pickup cab and on the contrary that it was not an automobile truck. 

Mr. Short, who was called as a witness by the defendant, testified in that 
regard: “It is a ’29 closed cab, steel body, with a steel pickup body on behind it. 
* he * (It is) listed here (on the Ford advertising pamphlet) as a pickup closed 
cab. 

Mr. Rhine testified: 

“Tt is not a truck. * * * It was designed for a light pickup. * * * 
The maximum capacity which the car was designed to carry (is) one thousand 
pounds. * * * The pickup has the same chassis, same tires, same everything 
but the body that a pleasure car has. * * * Because the manufacturer does not 
list it as a truck, it is never sold as a truck. * * * The chassis of this car 
was the same as that of a ‘A’ Ford passenger car. 

“Q. And is that true of the tires also? <A. Yes sir. 

“Q. How does the truck differ from that type of car with regard to construc- 
tion, generally speaking, is it heavier construction? <A. Yes sir.” 

Mr. Gordon testified that that particular car was not equipped with “com- 
mercial springs,” with which another witness had said that heavier machines were 
supplied. He said this machine was used to convey a mechanic’s tools to and from 
his work, and for pleasure and general family use. Mr. Lewis testified that it was 
used to convey from a farm “different little things.” He said it was intended for 
“light delivery.” It is almost common knowledge that a light machine of that 
nature is used as a convenient means of business transportation for the owner and 
to convey tools, and small light equipment and packages. It is common knowledge 
that no one refers to a machine of that type as a “truck.” There is no substantial 
evidence to the contrary. 
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A truck, as that term is employed in the exemption clause of the policy, 
evidently refers to an automobile designed to carry heavy inanimate loads of pro- 
duce or materials as distinguished from a “pickup cab,” which is constructed 
and intended to convey only light loads. The New Universities Dictionary of 1927 
defines a truck as “A heavy automobile on solid tires built to carry a load of 
from three to ten tons.” In the case of Paltani vy. Sentinal Life Ins. Co., 121 
Neb. 447, 237 N. W. 392, the term “truck” is defined as “a wheeled vehicle for 
carrying heavy weight; an automobile for transporting heavy loads.” In constru- 
ing a statute providing for license fees to be paid for operating motor vehicles, 
it was said in Hemlock 6400 Tire Co. v. McLemore, 151 Tenn. 99, 268 S. W. 116, 
that a truck, as distinguished from a Ford machine with wagon-shaped box which 
was used to carry tools and light articles, was a “heavy, slow-moving, freight 
vehicle causing heavy road wear,” and used for transporting merchandise and other 
heavy articles. Certainly a light Ford pickup cab with a maximum capacity of only 
1,000 pounds which is used by an electrician or mechanic to transport the light 
tools with which he is employed, or which is used to convey light loads, or for 
family convenience or pleasure, may not be said to be an “automobile truck,” so 
as to defeat a liability under the provisions of an insurance policy indemnifying 
against injury or death resulting from an accident while riding in an automobile. 

[3, 4] We are of the opinion the court did not err in receiving expert testi- 
mony regarding the construction of the machine in question and the heavier con- 
struction of an automobile truck. The determination of the qualifications entitling 
these witnesses to explain the character of the construction of a Ford pickup cab 
as distinguished from an automobile truck was largely in the discretion of the 
court, and the exercise of that discretion will not be interfered with in the absence 
of a clear showing of an abuse thereof. The rule is well established that a 
mechanic who is familiar with a certain machine may testify regarding the con- 
struction or operation of the device. On the same principle, an automobile sales- 
man who is familiar with the construction of a particular type of machine may 
testify to such facts regarding the construction as are within his knowledge. Such 
an expert salesman may also testify from his knowledge of the difference in con- 
struction between a light machine and a truck, and from his knowledge of the 
appearance and the difference between the construction of a pickup cab and a 
truck, as these types of machines are known to the trade, that a certain machine 
is a pickup cab and that, on the contrary, it is not a truck. If the difference 
between a pickup cab and a truck is within the common knowledge of all, then 
there was no harm in admitting this expert evidence. If it is not common knowl- 
edge, then expert evidence on that subject is competent. We have no doubt it is 
proper to admit expert evidence to identify a particular type of automobile as it 
is known to the trade. It is competent for an expert witness to identify a par- 
ticular automobile as a sedan, coupé, pickup, or truck from his knowledge of its 
construction and appearance, just as it is competent, in a suit for breach of con- 
tract, to introduce expert evidence to distinguish the Tokay from the Mission 
variety of grapes, or the Holstein from the Jersey breed of cattle. There was no 
error in permitting expert witnesses to testify that the automobile in question was 
not a truck. 

The judgment is affirmed. 


We concur: Pullen, P. J.; Plummer, J. 


CLARKE yv. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
No. 13113. 
Supreme Court of Colorado. Feb. 26, 1934. 
Rehearing Granted April 9, 1934. __ 
Original Opinion Adhered to Jan. 7, 1935. 
39 Pacific Reporter (2d) 785. 


1. INSURANCE. 

Insured disabled by goiter, resulting from shock sustained in accident, held 
not required to submit proof of disability under accident and health policy, not 
requiring notice of accident or disease within specified time, until satisfied or 
properly advised by physician that goiter was due to accident. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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4. INSURANCE. 

Original and amended complaint held to state good cause of action on accident 
and health insurance policy for total permanent disability caused by goiter due to 
accident. 

The complaint alleged that plaintiff sustained injuries while riding in 
bus on certain date; that she sustained shock to her body and nervous 
system, causing development and growth of goiter, which is progressive 
and slowly developing disease; that she attempted to resume her work, but 
was unable to continue and was afterwards removed to hospital, where 
operation was performed for removal of goiter; and that she was unable 
to return to her former position until certain date, having been totally and 
permanently disabled since date of accident. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

In Department. 

Error to District Court, City and County of Denver; James C. Starkweather, 
Judge. 

Action by Alice M. Clarke against the Equitable Life Assurance Society of 
the United States. Judgment for defendant, and plaintiff brings error. 

Reversed and remanded. 

Con K. O'Byrne, William H. Scofield, and Morrissey, Mahoney & Scofield, ail 
of Denver, for plaintiff in error. 

Percy Robinson, Carl C. Hearnsberger, and Lewis B. Johnson, all of Denver, 
for defendant in error. 

CAMPBELL, Justice. 

The object of this action by the plaintiff, Alice M. Clarke, is to recover on 
an accident and health insurance policy issued to her by the defendant, the 
Equitable Life Assurance Society of the United States. The prayer for judgment is 
for $50 per month since June 23, 1930, the date of an accident, that inflicted a 
serious physical and mental injury upon her, up to February 2, 1931, the alleged 
date of her recovery, amounting to $366.66, and in addition thereto two quarterly 
payments of $50 each which were paid as premiums during the period of her 
disability: the aggregate amount sued for being $466.66. The complaint specifically 
alleges that on June 23, 1930, the plaintiff, while riding in a bus in the state of 
Kansas, sustained the injuries which constitute the basis of the recovery sought 
in this action. The trial court found in which finding defendant acquiesces, that 
there was a total and permanent disability within the meaning of the disability 
provisions of the policy, commencing June 23, 1930. The complaint further alleges 
that plaintiff sustained a shock to her body and nervous system which later caused 
the development and growth of a goiter, which disease is progressive in its nature 
and slow in its development. During the growth of this goiter the plaintiff alleges 
that about September 15, 1930, she made an attempt to resume the performance 
of her duties at the University of Denver where she was employed, but was 
unable to continue in the discharge of her duties, and afterwards, on November 
5, 1930, she was removed to a hospital, where on November 7, 1930, an operation 
was performed on plaintiff for the removal of the goiter. The plaintiff filed an 
amended complaint in which, among other things, she alleges that, by reason of 
her disabled condition, she was unable to return to her former position at the 
Denver University until February 2, 1931, having been totally and permanently dis- 
abled since June 23, 1930. ‘ 

[1] It seems to be conceded that there is no provision in the policy requir- 
ing notice to the defendant within any specified period of time that the plaintiff 
sustained an accident or was suffering from disease. The requirement as to 
that feature of the case to make benefits accrue is the receipt of proof of 
disability or disease. The plaintiff contends, and the uncontradicted allegations 
of her pleadings sustain her contention, that goiter, which was one result of 
the accident and injuries to her body, develops slowly. It is entirely clear, in the 
circumstances of the case, which it is not necessary further to dwell upon, that 
plaintiff was not required to submit proof of disability until satisfied in her 
own mind or properly advised by her physician that the disease from which 
she was suffering was due to the accident which befell her. 

Without any undue reflection upon the manner in which the trial was con- 
ducted below or by the plan pursued by plaintiff in error here in her several 
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briefs, it is fitting to say tnat it has been an exceedingly difficult task for this 
court satisfactorily to itseli to discuss or pass upon the vital issues in the case. The 
general demurrer to the original complaint was sustained. The complaint as 
amended was also held insufficient by the court on a general demurrer thereto. 
Che plaintiff declining further to amend, the trial court pronounced judgment 
to the effect that the complaint as amended does not state facts sufficient to 
constitute a cause of action. In ruling upon the demurrer, however, the trial 
court said that it sustained the same upon condition that the defendant pay into 
the registry of the court $50 with interest for the benefit of the plaintiff. The 
judgment that was entered in favor of the defendant was one dismissing the 
action at the costs of the defendant, together with the sum of $50 and interest 
as theretofore ordered by the trial court which the defendant had deposited in 
the registry of ‘the court for the benefit of the plaintiff. 

[2-4] The foregoing statement discloses a rather unusual procedure. In 
the view, however, which we take of the case, which is that the judgment should 
be reversed and the cause remanded for a new trial, we limit our discussion to 
a consideration of the ruling of the court sustaining the general demurrer to 
the complaint as amended. From a careful reading of the original complaint 
and amendment thereto, which pleadings for the purpose of this review are to 
pe treated as the facts of the controversy, we think the ‘trial court was wrong 
in sustaining the defendant’s general demurrer. The defendant admitted during 
the course of the hearing that the injuries sustained by the plaintiff as the 
result of the accident, were of a permanent nature. She took all necessary 
steps required by the policy of the insurer to preserve her rights. There is no 
requirement in the policy, either as to time or as to matter of substance, which 
the plaintiff was required to make compliance with as preliminary to her right 
to a recovery that she did not observe. Indeed, the concessions of the defendant 
insurer are equivalent to an admission and a confession‘ that the injury which 
plaintiff sustained entitles her to substantial compensation under the terms of 
the insurance policy. The allegations of the complaint clearly set forth the 
facts as to the nature and character of these injuries. That she complied with 
the terms of the policy, which require certain acts to be done by the insured 
after sustaining an injury, clearly appears from the complaint as amended. That 
the plaintiff was entitled to some compensation for her injuries cannot be ques- 
tioned. The defendant itself, by offering to pay a certain designated amount, 
virtually so confessed. While the defendant did not admit that the plaintiff 
was entitled to the amount of the compensation asked for, it did admit that the 
plaintiff was entitled to somie compensation and tendered into court the amount 
which the insurer virtually admitted the plaintiff was entitled to receive. 

From a careful reading of the pleadings in the case and the briefs of counsel, 
we think it is a fair statement to make that, inasmuch as the general demurrer 
to the complaint admitted all facts properly set forth in the complaint, the same 
were to be taken as true, and, this being so, the plaintiff, if she was entitled to 
anything at all, was entitled to more than the court awarded to her. Indeed, 
the final judgment of the trial court is inconsistent with itself and with its ruling 
upon the general demurrer. In view of the conclusion which we have reached, 
we do not deem it necessary to comment upon all the arguments of respective 
counsel in their briefs as it might cause counsel on both sides some embarrass- 
ment in the event of a new trial. We merely repeat what in substance we have 
already said, that in our judgment the complaint, as amended, stated a good 
cause of action and the ruling of the trial court to the contrary was error pre- 
judicial to the plaintiff. What the facts may develop in the event of a new 
trial, as already observed, we cannot anticipate and should not attempt to 
predict. What we do hold, and the only thing of substance that we decide here, 
is that the general demurrer to the complaint as amended was improperly sus- 
tained and the error was prejudicial'to the rights of the plaintiff. 

The judgment is therefore reversed, and the cause is remanded. Further 
proceedings, if any, in the district court must not‘be inconsistent with the views 
expressed in this opinion. 

Adams, C. J., and Hilliard, J., concur. 
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PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA v. CLARKE. No. 13215. 
Supreme Court of Colorado. March 5, 1934. 
Rehearing Granted April 9, 1934. 
Original Opinion Adhered to Jan. 7, 1935. 
39 Pacific Reporter (2d) 787. 

2. INSURANCE. 

Insured’s disability as result of accident commenced on day she stopped work 
because of it, not day of accident. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 
In Department. 


Error to District Court, City and County of Denver; E. V. Holland, Judge. 

Action by Alice M. Clarke against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant brings error. 

Affirmed. 

Cass M. Herrington, of Denver, for plaintiff in error. 

Con K. O'Byrne and Morrissey, Mahoney & Scofield, all of Denver, for defend- 
ant 1n error. 

CAMPBELL, Justice. 


The defendant insurance company issued to the plaintiff, Alice M. Clarke, an 
accident and health insurance policy. While it was in force the plaintiff was seri- 
ously injured while riding in a bus. Defendant insurer disclaimed liability under 
the policy. Plaintiff thereupon brought this action in which she asked for a refor- 
mation of the policy because, as she says, of misrepresentation by the insurer, and 
ior the appropriate relief thereunder as reformed. The specific items of relief 
which she now demands, as provided by the policy, are disability payments as pre- 
scribed by that instrument, and the return of a premium which she had previously 
paid to the defendant insurer during the time of her disability which, by the terms 
of the policy, should not have been paid and which should not have been received or 
retained by the insurer. Trial was to the court without a jury. Evidence of the 
parties was heard. The court, sitting as a trier of facts, found the issues of fact 
for the plaintiff and gave her judgment for $319.97, with interest amounting to 
$429.00, which principal sum she had theretofore paid to the defendant as a pre- 
mium, and which, by the terms of the policy, she was not obliged to pay, and which 
the defendant insurer had no right to accept or to retain. Although the plaintiff 
at the trial below claimed a larger sum than was awarded to her by the trial court, 
she is now asking only that the judgment be affirmed in the amount fixed by the 
trial court. The defendant, disclaiming any liability at all, is here with this writ of 
error. 

[1] In his opening briet counsel for the plaintiff in error, the insurer, thus 
states his contentions on this review: The only issue of fact before the district 
court was the alleged misrepresentation of the insurer as to the terms of the policy. 
The other facts, counsel says, were admitted, leaving the two remaining issues of 
disability payments and return of premium, which he says are questions of law and 
not questions of fact. It may be that in one sense such “two remaining issues,” 
referred to by defendant’s counsel, are questions of law. But, if so, such questions 
ot law are to be determined from, and applied to, the facts produced at the trial 
bearing on the two issues of disability payments and return of the premium which 
the insured should not have paid and which the insurer should not have received 
or retained. The plaintiff claimed that the defendant was indebted to her in the 
sum of $513.33 and interest thereon as indemnity for permanent disabilities which 
she sustained as the result of the accident, and for the further sum of $319.97 which 
was the amount of the premium she paid to the defendant while under total and 
permanent disability, and interest thereon. An examination of the record discloses 
that the evidence before the trial court was abundantly sufficient to sustain its 
findings in favor of the plaintiff as to all of the issues of fact which defendant’s 
counsel says were involved below and here, and the correct and pertinent principles 
of law were applied thereto. 

[2] Counsel for the insurer says that the important and controlling question for 
decision below was, and here is: When did the disability of the insured commence? 
Was it on the ninety-first day after the date of the accident, June 23, 1930, or the 
ninety-first day after October 11, 1930, the day she stopped her work because of the 
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accident? The triai court correctly determined that plaintiff’s disability commenced 
on October 11, 1930 

In an opinion recently handed down by this court in Alice M. Clarke, Plaintiff 
in Error v. Equitable Life Assurance Society of the United States, Defendant in 
Error, 39 P.(2d) 785, this court reversed a judgment of the district court rendered 
in. favor of the defendant in that action. The action there was brought by plaintiff, 
Clarke, to recover damages for injuries which she had sustained in the same acci- 
dent that is involved in the present action against a different insurance company. 
What we said in our opinion in that case as to the sufficiency of the evidence 
is equally applicable to the case we are now considering. 

Since the trial court correctly applied the law applicable to its findings of fact, 
we cannot interfere with its judgment, and the same shoud be, and it is, affirmed. 

Adams, C. J., and Hilliard, J., concur. 


GOLDSBY v. GULF LIFE INS. CO. 
Supreme Court of Florida, Division A. Jan. 7, 1935. 
158 Southern Reporter 502. 
1, INSURANCE. 


Rule that insurance contracts must be construed against insurer does not 
apply where contracts are unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Where insurance contracts are unambiguous, they must be construed accord- 
ing to the plain and ordinary sense of the terms used by the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. ; : ia 

Where health and accident policy made illness under care of physician and 
confinement to bed at home, or where male was employed away from his resid- 
ence, confinement within the house and medical attention therein, condition 
precedent to liability for weekly benefits, insured whose eyesight was so affected 
that his son had to drive vegetable truck but insured accompanied the truck, 
on advice of physician, and kept in contact with his customers, held not entitled 
to weekly benefits. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from Circuit Court, Escambia County; L. L. Fabisinski, Judge. 

Suit by Owen Gavin Goldsby against the Gulf Life Insurance Company. 
From a decree dismissing bill of complaint, complainant appeals. 

Affirmed. 

Reese & Reese, of Pensacola, for appellant. 

Loftin, Stokes & Calkins, of Miami, and Robert H. Anderson and Harold 
B. Wahl, both of Jacksonville, for appellee. 

TERRELL, Justice. 

The appellee executed a contract of insurance in favor of appellant con- 
taining the following provision: 

“Weekly benefits at the rate specified in the schedule will be paid each 
seven days (a) for each day that the Insured is by reason of illness under the 
care of a physician and necessarily confined to bed, except where the Insured 
is a male whose place of employment is away from his residence, confinement 
within the house and medical attention therein if preceded by at least one 
week’s confinement to bed shall be sufficient. * * *” 

The bill of complaint in this cause was filed March 8, 1932. It prays for 
an interpretation of the policy as here quoted and for an allowance of attorney’s 
fees as provided by law. A decree pro confesso was entered against the defendant, 
a special master was appointed, testimony was taken, and on final hearing the 
equities were found to be in favor ot the defendant, and the bill of complaint 
was dismissed. The instant appeal is from the final decree. 

The record discloses that the complainant was and had been for many years 
a local vegetable peddler, first by wagon and later by truck. While the contract 
of insurance referred to herein was in force, he became afflicted with rheu- 
matic iritis which gradually grew worse. He applied for weekly benefit under 
his policy, which was allowed for ten or eleven weeks and was then discontinued, 
after which this suit was brought. 
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The record also discloses that complainant’s eyesight got so bad his son, 
Roland Goldsby, had to become responsible for and drive his (complainant's) 
truck for him; and he is driving said truck to this date, though the complainant, 
under the advice of his physician, accompanies his son on the truck, keeps in 
touch with his customers, and directs the business. 

The question we are called on to determine is whether or not under this 
state of facts the complainant can recover under his insurance contract as 
quoted. 

The chancellor found and decreed that under the allegations of the bill of 
complaint and the proof the complainant could not recover under his contract 
if he rode on the truck with his son, but that his condition must be such as to 
require him to remain at home and be treated by his physician. It is contended 
here that this holding was erroneous because the complainant rode on his truck 
with his son on the advice of his physician. 

The contract brought in question was one to indemnify against accident 
and illness. To recover under the provision quoted, the insured must be ill so 
as to be confined to his bed under the care of a physician, or he must be of the 
male sex whose place of employment is away from his residence, and he must 
be there confined under medical attention, and such confinement must have been 
preceded by at least one week’s confinement in bed. 

[1-3] Both litigants admit the rule that in case of ambiguity an insurance 
contract is to be construed against the insurer and in favor of the insured, but 
this rule does not apply when the language of the contract is clear and unam- 
diguous. Aétna Casualty & Surety Co. v. Cartmel, 87 Fla. 495, 100 So. 802, 35 
A. L. R. 1013; Price v. Insurance Co., 98 Fla. 1044, 124, So. 817. When there is 
no room for doubt, insurance contracts, like other contracts, are to be con- 
strued according to the sense and meaning of the terms which the parties have 
used, and, if clear and unambiguous, these terms are to be taken and understood 
in their — and ordinary sense. Imperial Fire Insurance Co. v. Coos County, 
15) US: 452, 14S Ct. 379, 38)4,.. Bed: 231. 

The ‘law recognizes degrees in health insurance (1) where the patient is 
confined to his bed; (2) where he is confined to his house but not to his bed; 
and (3) where he is not able to work, but is not confined to his house. 29 C. J. 
280; 14 R. C. L. 1318. 

In our view, under the clear terms of his contract, confinement to his bed 
at home under medical attention or confinement to the house where his business 
is located under medical attention is a prerequisite to recovery, and such a 
requirement is not complied with if the insured is going about his vocation, 
keeping in touch with his customers, and assisting in the direction of his busi- 
ness. 

The judgment below is for this reason affirmed. 

Affirmed. 

Davis, C. J., and Whitfield and Buford, JJ., concur. 


PRUDENTIAL CO. OF AMERICA v. BOND. 
Court of ae of Kentucky. Dec. 21, 1934. 


77 Southwestern Reporter (2d) 373. 
1. INSURANCE. 

“Total and permanent disability which prevents insured from engaging in any 
work for any kind of compensation” means condition which prevents insured from 
doing all substantial or material acts or duties required of him in his business or 
occupation, rather than from doing any work of any character or value. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Evidence whether railroad weighing clerk’s multiple neuritis constituted total 
and permanent disability entitling him to benefits under employees’ group certifi- 
cate held insufficient for jury where insured applied to railroad for reinstatement 
in his position and on examination was found to be 95 per cent. normal, and sub- 
sequently worked in seven other positions, duties of which required like use of 
his hands and legs as in former position. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Whitley County. 
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Action by George F. Bond against the Prudential Insurance Company of 
America. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded with directions. 

Tye, Siler, Gillis & Siler, of Williamsburg, for appellant. 

Pope & Upton, of Williamsburg, for appellee. 

Perry, Justice. 

This is an appeal from a judgment obtained in the Whitley circuit court for 
total and permanent disability benefits by the appellee, George F. Bond, on his 
employee’s certificate held under a group insurance policy issued by the appellant 
company to the Louisville & Nashville Railroad Company for the protection of its 
employees. 

The plaintiff below, George F. Bond, was, at the time of becoming disabled, 
employed by the Louisville & Nashville Railroad Company at Corbin, Ky., as 
weighing clerk. His duties as such were to check up and record the incoming and 
outgoing cars passing daily through its eastern railroad yards. There is some con- 
flict as to the extent of the labor (clerical and walking) required for the proper 
discharge of the duties of this position, but it is undisputed that Bond, as such 
official and employee, was required, in order to check up the numbers and character 
of freight of the many cars coming into the East Corbin yards (over and across 
which there ran some sixteen tracks, upon which these cars were variously run 
and placed), to spend daily several hours in walking through the yard and in cross- 
ing or climbing over or through the cars on one track to check the cars upon other 
tracks. In addition to such extensive walking and as a further part of his clerical 
duty of checking up and making a record of such cars, he was required to carry 
his record back to the station office, some distance away, and file his report thereof. 

In 1927, the Louisville & Nashville Railroad Company, appellee’s employer, 
took out a group insurance policy for the benefit of its employees with the appellant, 
Prudential Insurance Company of America, in which it was optional with its 
employees to severally participate. As one of this class, the appellee, Bond, elected 
to take advantage of its offered protection and secured an individual certificate 
thereunder, under which he agreed to the plan and terms of insurance prescribed 
by the group policy and signed an “authorization card” directing his employer com- 
pany to retain and pay from his monthly wages a stated amount to his insurer for 
keeping paid up the monthly premium owing for his insurance, according to the 
terms of the group policy. Such policy was issued the railroad company for periods 
of three months, when the same was subject to renewal or failing which it lapsed. 
By the terms of the policy in question, under which Bond has sued and recovered 
a judgment against his insurer for total and permanent disability, it is provided 
that : 

“If the said employee, while less than sixty years of age, and while the insur- 
ance on the life of said employee under said policy is in full force and effect, shall 
become totally and permanently disabled or physically or mentally incapacitated to 
such an extent that he or she by reason of such disability or incapacity is rendered 
wholly, continuously and permanently unable to perform any work for any kind of 
compensation of financial value during the remainder of his or her lifetime, the 
amount of insurance payable at death from natural causes will be paid to said 
employee in monthly installments during two years the first installment to be payable 
immediately upon receipt by the company of due proof of such disability or inca- 
pacity; in accordance with the provisions of said policy. The disability benefits will 
be granted subject to cessation, in accordance with the provisions of the policy, 
should such disability or incapacity prove to be temporary and not permanent.” 
(Italics ours.) 

The evidence clearly shows without contradiction that on March 25, 1930, while 
the plaintiff was then an employee of the railroad company and while the said insur- 
ance policy was in effect and all premiums owing thereunder by plaintiff had been 
paid the company, he became totally disabled by reason of becoming afflicted with 
multiple neuritis, an affliction commonly referred to as “jake paralysis.” The cause 
of this trouble it appears was that Bond on March 3, 1930, drank two bottles of 
Jamaica ginger taken, he states, as medicine for a bad cold while thinking it harm- 
less. It further appears that on March 21st, following, he began to feel its hurtful 
effects and became so sick with “jake paralysis” by the 25th that he then became 
unable to work at all and was forced to leave his position of weighing clerk held 































































































1326 The Insurance Law Journal, Vol. 84 [June, 1935 


with the railroad company and has not since held that position or worked for the 
company at all. It appears that for some months following, and it is practically so 
admitted, he was totally disabled for the substantial performance of the duties of 
his position or for any work until about the ——— day of January, 1931, following, 
when he repored back to the railroad company and asked that he be re-employed 
at his former job, stating that he believed himself then recovered of his disability 
and able to return to his work. Upon so applying, he was referred to the com- 
pany’s doctor for an examination to determine if his condition had improved as 
claimed, which was had and reported by the doctor as showing that his condition 
was then 95 per cent. normal. Bond was then put on the waiting list or “extra 
board” for reinstatement in his former position as soon as a vacancy or an opening 
arose. However, due to the continuance of the general business depression, causing 
the company to do away with the position of weighing clerk at Corbin, Bond has 
never been re-employed by it. 

Failing to be re-employed, it appears that plaintiff secured during this period 
some seven other positions. He first worked for a mercantile agency, soliciting and 
selling credit memberships among the merchants. He next worked as an electrician, 
which “job” called upon him to wire houses, put in electric fixtures, do consider- 
able walking, climb ladders, and make dexterous use of his hands. Next he was 
employed at a battery. station, where he assisted in selling oil and gas and also wash- 
ed for hire automobiles. Later, for several months, he went about over two or 
three counties selling electric refrigerators. In October, 1932, when he filed this 
suit for recovery of total and permanent disability benefits, he was working in the 
Federal Relief Organization at Corbin, his position calling for his visiting and 
investigating cases of the unemployed needy and requiring clerical work in report- 
ing cases handled as well as much walking and standing on his feet. Further it 
appears that while so variously occupied, the plaintiff never filed claim with the 
company or notified it that he was in any wise disabled until he instituted this action 
in the Whitley circuit court, in October, 1932, against it, seeking recovery of $3,000 
of the policy benefits provided for a condition of total and permanent disability. 

By his petition he alleged that he had become totally and permanently disabled 
and physically incapacitated by reason of his drinking, for medicinal purposes, two 
bottles of Jamaica ginger on March 3, 1930, which caused him to become afflicted 
with multiple neuritis, rendering him wholly, continuously, and permanently unable 
to perform “any work of any kind of compensation of financial value during the 
remainder of his lifetime,” and that “said disability was caused wholly by external, 
violent and accidental means” coming within the terms of his policy providing bene- 
fits for total and permanent disability and for which condition only (that is, for 
total and permanent disability) he prayed judgment against defendant for $3,000, 
the relief alleged provided by the policy therefor. 

For the plaintiff there was offered expert testimony tending to show that his 
suffered attack of “jake paralysis” or multiple neuritis, based upon their examina- 
tion of plaintiff and history of the case, had resulted in his total and permanent 
disability, by reason of its having so affected his hands and legs and created such a 
condition of his nerve ends as would prevent his ever again being able to substan- 
tially perform any labor requiring much walking or use of his hands for writing. On 
the other hand, the evidence for the company was as to this, that a thorough exam- 
ination made by them of plaintiff’s condition clearly showed that he had recovered 
and that he suffered no atrophy of his legs or loss of the use of his hands for 
writing, as alleged, but that plaintiff's claim of loss of their use was shown to be 
feigned and untrue 

After issues were formed upon the pleading and proof, the cause was submitted 
under instructions of the court to the jury for a verdict, which was returned, find- 
ing for plaintiff (for total and permanent disability) in the sum of $2,000. Judgment 
was entered. This appeal is before us seeking its reversal. 

We deem it unnecessary to here review and discuss in detail the numerous 
grounds assigned by appellant for reversal of the judgment in view of the conclus- 
sion we have reached that one of these grounds is in itself sufficient to require its 
reversal. 

{1] The applicable rule of law as to the definitive clause of the policy provid- 
ing benefits for that condition of total and permanent disability which prevents the 
insured from engaging in any work, for any kind of compensation, etc., has been 
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by this court repeatedly construed to mean, as a matter of law, a condition of total 
permanent disability which prevents the person from doing all the substantial or 
material acts or duties required of such person in his business or occupation, rather 
than from doing any work of any character or value. To such effect see Travelers’ 
Ins. Co. v. Turner, 239 Ky. 191, 39 S.W.(2d) 216; John Hancock Mutual Life Ins. 
Co. v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 848; National Life & Acci- 
dent Ins. Co. v. Bradley, 245 Ky. 311, 53 S.W.(2d) 701; Columbia Casualty Co. v. 
McHargue, 246 Ky. 93, 54 S.W.(2d) 617; Henderson v. Continental Casualty Co., 
239 Ky. 93, 39 S.W.(2d) 209; Prudential Ins. Co. v. Harris, 254 Ky. 23, 70 S.W. 
(2d) 949, 951; Equitable Life Assurance Soc. Co. v. Powers, 254 Ky. 770, 72 
S.W.(2d) 469. ; 

In the Henderson Case, supra, we held that the phrase “total and permanent 
disability of said member, which renders him unable to carry on or conduct any 
vocation or calling,” the vocation of the insured not being designated, should be 
construed as meaning, if anything, the vocation or calling in which he might be 
engaged at the time he became disabled, and not any vocation which he might be 
able to follow after he had been disabled. 

In the later and well considered case of Prudential Insurance Co. v. Harris, 
supra, there was again before the court an insurance policy issued by this appellant 
company containing the same definitive clause as to total and permanent disability 
to engage in any occupation or to perform any work of any kind for compensation, 
etc. There the court, in determining what should be the construction given this 
clause, made an exhaustive review of the many authorities, both of this and other 
jurisdictions, which showed that they are not in accord as to the rules enunciated by 
them, but rather that they fall into three classes of construction. This court in this 
case decided to follow that group giving the clause a liberal interpretation which 
holds the definition to apply to the insured’s occupation and construed its general 
words to legally mean “an inability to do all the substantial and material acts neces- 
sary to the prosecution of the insured’s business or that which is required of him 
in the performance of his occupation in the customary and usual manner.” (Italics 
ours.) Further, the court said in the same case that: 

“In construing a contract of insurance, the court undertakes to do so according 
to its true character and purpose and in the sense in which the insured had reason 
to suppose it was understood. Continental Cas. Co. v. Linn, 226 Ky. 328, 10 S.W. 
(2d) 1079.” 

Accepting such as the proper construction of this language of the policy and 
that the court’s instruction No. 2 so construing the clause was proper, the jury by 
another instruction given it was permitted to find for the plaintiff from the evidence 
not if it believed therefrom that plaintiff's disability was total if it prevented him 
from doing all the substantial or material acts or duties required of him in his 


business or employment, but if it believed that his condition was one of “otal and 
permanent disability.” 


[2] We are of the opinion that the evidence did not justify or support the 
court’s instruction permitting the jury to find plaintiff’s disability was one both total 
and permanent. We are constrained to so conclude in view of the fact that the 
evidence here clearly shows, as is also admitted by the plaintiff himself, that in 
January, 1931, following plaintiff’s receiving his disability in March, 1930, he not 
only applied to the railroad company for reinstatement in his position, representing 
that he had then so recovered from his disability as to be able to perform all 
the substantial duties of his position, but further that such admitted and claimed 
recovery was verified when on examination he was found to have so fully recovered 
that his condition was then 95 per cent. normal. There is also the further proof, 
turnished by plaintiff’s testimony, admitting that he has since making his reinstate- 
ment application in January, 1931, to the railroad company while waiting to be 
restored to his former position, been actively engaged at work in some seven other 
Positions, the duties of which (or at least some of them) called upon him for both 
Writing and walking or for the like use of his hands and legs as was required prior 
to his acident for the substantial performance of the duties of his position as 
Weighing clerk. 

In view of this evidence and these admitted physical facts, showing that 
throughout this. period of something over two years intervening between his 
becoming disabled in March, 1930, and his bringing of this suit, he had so recovered 
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from the first effects of his alleged total disability, caused by his paralysis, as to 
be able to substantially perform the like duties of the several occupations in which 
he had been and was engaged, even up to the time of filing this suit, it cannot 
reasonably be said that plaintiff’s disability has remained or now is either total or 
permanent, with the result that whatever may have been the plaintiff’s right to 
recover under proper pleadings for the temporary total disability with which he 
was affected during the first few months or up to January, 1931, he has no right to 
now recover the benefits for total and permanent disability. 

‘It results therefore that the court’s instruction as given, to find for a total and 
permanent disability, was not authorized under the evidence when the physical facts 
showed that such was not the case and that the issue made by the pleadings on 
this question was not supported by the evidence. Neither could the court have 
properly given a further instruction authorizing a recovery by plaintiff for a tem- 
porary total disability, if justified by the evidence, since it was unsupported by the 
pleadings. 

We conclude, therefore, for the reasons stated, that the court erred in failing to 
peremptorily instruct the jury to find for appellant on the evidence before it, which 
was not sufficient to support the averments of the petition seeking recovery for total 
and permanent disability, and from which only the one legitimate inference could 
be drawn that plaintiff was neither totally nor permanently disabled. 

The judgment is upon such ground reversed and the cause remanded for fur- 
ther proceedings consistent with this opinion, with the direction that should the 
pleadings and evidence be again the same, the court is to peremptorily instruct for 
the defendant. 

Whole court sitting. 


MUTUAL BEN. HEALTH & ACCIDENT ASS’N v. SMITH. 
Court of Appeals of Kentucky. Dec. 18, 1934. 
Rehearing Denied Feb. 12, 1935. 
77 Southwestern Reporter (2d) 957. 
1. INSURANCE. 

Evidence of statements by insurance broker at time of application for 
health and accident policy that applicant reporting previous claims need not give 
any except last one sveld to estop insurer to rely on misrepresentations of insured 
concerning collection of other claims. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 
_ Knowledge of soliciting agent taking application for insurance and his acts 
of waiver are attributable to company he is representing. 

(For other cases, see Insurance, Dec. Dig. §§ 375[2], 378[3].) 

3. INSURANCE. 

Insurance company sield responsible for act of waiver on part of broker 
selling insurnce where company’s agent shared commission but broker was never 
licensed or authorized by company to represent it (Ky. St. § 633). 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

6. INSURANCE. 

In action on health and accident policy, burden was on defendant to show 
insured’s misrepresentation in application as to previous cancellation or rejection 
of insurance policies. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE. 

Evidence that insured had had other previous insurance of same character 
canceled, contrary to his representation in application, and that present policy 
would not have been issued had truth been disclosed held to render judgment 
for insured erroneous. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

8. INSURANCE. es 
If by substantial falsity of material answers in application for insurance 
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insurer was induced to issue policy, it may avoid liability irrespective of insured’s 
knowledge that they were untrue. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

v INSURANCE. 

False representations in application for insurance, if fraudulently made, will 
defeat recovery under policy regardless of their materiality. 

(For other cases, see Insurance, Dec. Dig. § 262.) 

Appeal from Circuit Court, McCracken County. 

Action by Sydney Smith against the Mutual Benefit Health & Accident 
Association. Judgment for plaintiff, and defendant appeals. 

Reversed. 

Wim. Marshall Bullitt, Bruce & Bullitt, and Robert Lee Blackwell, all of 
Louisville, and William F. McMurry, Jr., of Paducah, for appellant. 

Eaton & Boyd, of Paducah, for appellee. 

STANLEY, Commissioner. 

The appeal is from a judgment in favor of Dr. Sydney Smith, a dentist of 
Paducah, for the accruements and right to recover future monthly indemnity of 
$100 of the appellant under a health and accident insurance policy on account 
cf total disability resulting from pernicious anemia. The principal point of 
defense being pressed on appeal is that in his application the insured knowingly 
made material misrepresentations. The response was and is a denial and plea 
of estoppel by waiver of the agent who took the application. Over against this 
is the contention of the company that such person was not its agent, and, in 
any event, that the alleged waiver embraced only one of several misrepresen- 
tations. Other questions raised appear in the course of the opinion. 

The following questions and answers contained in the application are 
involved : 

“Q. Has any application ever made by you for life, accident or health insur- 
ance been declined? A. No 

“Q. Has any life, accident or health policy issued to you been cancelled? 
A. Accident policy cancelled but reinstated. 

“Q. Have you ever made claim for or received indemnity on account of any 
injury or illness; if so, give companies or associations, dates, amounts, and 
causes? A. Yes, Reliance Life April or May 1928. 

“Q. Have you‘ever had any of the following diseases, heart disease? A. No.” 

The application was taken and the answers written by Jessie O. Rutter. 
The appellant’s authorized local agent was L. T. Lindsey. For three or four 
months he had placed application blanks in the hands of Rutter and several 
other men that they might solicit business for him for a division of his com- 
missions. The practice was for Lindsey to approve the applications by his own 
signature and transmit them to the proper office of the company for its accept- 
ance or rejection. These brokers, as such subagents are called, and their acts 
were unknown to the company and its general agents. Dr. Smith’s application 
was delivered to Lindsey by Rutter, and it appears that he afterward had a talk 
with the applicant and suggested a change in the kind of policy for which he 
had applied. Lindsey testified that there was another application filled out by 
Dr. Smith, but his testimony is so extremely ambiguous that it cannot be 
determined just what did occur and whether it was the application filled out by 
Rutter or another that was sent to the company to become the basis of the 
policy. Considering the testimony in connection with an inspection of the 
original application, it would seem from the erasures thereon merely that the 
class of policy was changed on the application taken by Rutter. At any rate, 
this application contains the answers as copied above. 


Upon interrogation by his own attorney, Dr. Smith denied having made or 
been paid any of five certain claims under a policy issued to him by the United 
States Fidelity & Guaranty Company. The defendant offered to prove by an 
oficer of that company that it had paid those claims during the period from 
March 10, 1913, to May 19, 1924, but the court sustained the plaintiff’s objection 
and refused an instruction on the plea. 

[1] Dr. Smith’s evidence in relation to the matter of estoppel or waiver is 
that in answering the question as to previous claims for indemnity, he told 
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Rutter “that I had insurance in the Reliance and that I had others and he said 
that was all I need to give.” And further: 

“Q. Did you or not at this time tell him you had made some claims in the 
past and he told you it was not necessary to give any except the last one? A. 
Yes. 

“Q. What did he tell you and what did you tell him? <A. I gave him the 
Reliance that is all.” 

There was no contradictory evidence. In our opinion ‘this statement is not 
sufficient to cover the representations that no insurance application had: ever 
been declined or policy canceled. It is sufficient to work an estoppel against 
the company to rely upon misrepresentations as to having never made a claim 
for or received indemnity on account of an injury or sickness except against 
the Reliance Insurance Company providing Rutter is to be regarded as the 
agent of the company. 

[2, 3] The established rule in this jurisdiction is that knowledge of a solicit- 
ing agent taking an application for insurance and his acts of waiver are 
attributable to the company he is representing. Continental Cas. Co. v. Linn, 
226 Ky. 328, 10 S.W.(2d) 1679; Provident Life & Accident Ins. Co. v. Parks, 238 
Ky. sI8, 38 S.W.(2d) 446; Metropolitan Life Ins. Co. v. Trunick’s ue 246 Ky. 
240, 54 S.W.(2d) 917; Sun Indemnity Co. v. Hulcer, 251 Ky. 484, 65 S.W.(2d) 
471. So much is conceded by the appellant. But it submits that it cannot be 
bound by the waiver of Rutter, who had never been licensed or authorized by 
the company to represent it and who was in fact unknown to the general agents 
and other officers of the company. It is proved in this record that the broker- 
age of insurance in this mannér is a common practice. And so it appears from 
the reported cases. The authorities generally are not in accord as to the rela- 
tionship of such a broker and the company he purports to represent and for 
whom he solicits business. 

it 1s said -in 14.R. Co L,. 1157: : 

“It is generally held that the knowledge of, or notice to, an insurance broker 
is not imputable to an insurer from which he procures a policy, even though the 
insurer's agents share their commissions with him. And a provision in a 
statute governing the relations oi foreign insurance companies to the state, and 
requiring certain things to be done by agents representing them, that the term 
‘agent’ shall include ‘any person who shall in any manner aid in transacting 
insurance business’ of any company not incorporated by the laws of the state, 
Goes not make a broker procuring insurance for a property owner the agent of 
the insurer so as to bind it with his knowledge. However, there is authority to 
the effect that the knowledge of an agent soliciting insurance who turns over 
the application to a company which he does not represent, which issues and 
delivers a policy to him, waives a breach, as by accepting the application it 
recognizes him as its agent.” 

The broad distinctions are thus given in Cooley’s Brief on Insurance, pages 
3992, 3993: 

“A mere insurance broker who procures a policy from an insurer for an 
applicant is not such an agent for the insurer as to have power to waive a for- 
feiture arising out of a breach of a condition of the policy procured by him. * * * 

“Tf an insurance agent to whom an application for insurance is made pro- 
cures the policy from a company for which he is not the regularly appointed 
agent, he will, for that policy, be regarded as the agent of the company issuing 
it, so that the latter will be bound by his acts and statements at the time ot 
issuing the policy, just the same as if he was its regularly appointed agent.’ 

See Annotations, 38 L. R. A. (N. S..) 634. 

We are among those courts holding the company responsible for any act of 
waiver on the part of a broker under circumstances like those presented by this 
record. 

Section 633, Ky. Statutes, declares that: 


“Whoever solicits and receives application for insurance on behalf of any 
insurance company, or transmits for any person other than himself an applica- 
tion for insurance, or a policy of insurance to or from such company, or adver- 
tises that he will receive or transmit the same, or who shall, in any manner, 
directly or indirectly, aid or assist in transacting the insurance business of any 
insurance company, shall be heid to be an agent of such company within the 
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meaning of this article, anything in the policy or application to the contrary not- 
withstanding. * * *” 

See for interpretations of similar statutes in relation to a like situation or 
relation, Cooley’s Briefs on Insurance, page 4160; Maryland Cas. Co. v. McTyier, 
150 Tenn. 691, 266 S. W. 767, 48 A. L. R. 1168; Pollock v. German Fire-Ins. Co., 
127 Mich. 460, 86 N. W. 1017; Continental Ins. Co. v. Ruckman, 127 Ill. 364, 20 
N. E. 77, 11 Am. St. Rep. 121. 

Without reference to this statute, it was held in London & Lancashire Ins. 
Co. v. Gerteisen, 106 Ky. 815, 51 S. W. 617, 618, 21 Ky. Lw Rep. 471, that such 
a broker is to be regarded as the agent of the company. In that case Rudd was 
the authorized local agent. He had put blanks in the hands of Hawes to secure 
the application for a policy of fire insurance on a distillery. In taking the busi- 
ness, Hawes was told that the applicant did not have complete title to the 
property and he knew that the plant would not be in operation for some time. 
After a fire occurred, the company declined payment upon these two grounds, 
and the insured relied upon estoppel. We wrote: 

“According to the testimony, Hawes was, in effect, the partner of Rudd in 
effecting this insurance. The rule that a delegated authority cannot be delegated 
has some limitations. It is usual for insurance agents who issue policies to send 
cut solicitors to take applications on which the policies may be issued, and 
authority to do so may be inferred, nothing appearing to the contrary, for this 
is the common way the business is done. When Hawes came to appellee pro- 
fessing to be an insurance agent, and took his application, and obtained for him 
the policy of insurance, he had a right, without notice of a defect in his powers, 
to regard him the agent of the company for this purpose; and appellant, by 
accepting the application, issuing the policy, and keeping the premium, is 
estopped to say his act was unwarranted, and must take the benefits with the 
burden.” y 

The opinion of responsibility and estoppel has been followed in Teutonic 
Ins. Co. v. Howell, 54 S. W. 852, 21 Ky. Law Rep. 1245; Citizens’ Ins. Co. v. 
Crist, 56 S. W. 658, 22 Ky. Law Rep. 47; Germania Ins. Co. v. Wingfield, 57 S. 
W. 456, 22 Ky. Law Rep. 455; Manchester Assurance Co. v. E. V. Dowell & Co., 
80 S. W. 207, 25 Ky. Law Rep. 2240; Pelican Assur. Co. v. Schildknecht, 128 Ky. 
351, 108 S. W. 312, 32 Ky. Law Rep. 1257; Illinois Life Ins. Co. v. Wortham (Ky.) 
119 S. W. 802. 

In the instant case, the conclusion is fortified by the fact that Lindsey, 
the recognized agent, interviewed Dr. Smith as to his application and, though 
ambiguous, his evidence is susceptible to the understanding that the application 
sent the company with the misrepresentations relied on was one which he had 
filled out and had Dr. Smith to sign and not the application obtained by Rutter. 

In so far, therefore, as the plea of estoppel relates to representations con- 
cerning the collection of other claims, it must be sustained. 

[6, 7] The record relating to the plea of misrepresentation as to previous 
cancellation or rejection of insurance policies involves two such contracts. One 
with the United States Fidelity & Guaranty Company and the other with the 
Indemnity Insurance Company of North America. Although the burden was 
upon the defendant on this issue, the plaintiff assumed, first, to prove the nega- 
tive. 

It will be observed that in the application Dr. Smith stated, in answer to the 
question whether any policy issued to him had been canceled, that he had had 
an accident policy canceled but it was reinstated. Asked as to what this policy 
was, he answered, “I don’t know, I never received the policy,” and, further, that 
he never knew anything about it; that he never had one canceled that he knew 
of; that he did not remember what company it was; and did not remember how 
he happened to make that answer and could make no explanation. But his 
illness had not affected his memory, he said. 


When asked if he had ever had a policy in the United States Fidelity & 
Guaranty Company, Dr. Smith testified, “I had one policy but it has been so 
long ago I have forgotten.” An officer of that company testified that on August 
24, 1911, it had issued an accident and health policy for the principal sum of 
$2,500, with $12.50 weekly benefits, to Sydney Smith, a dentist residing at 
Paducah, Ky. After payment of the claim for disability due to myocarditis, the 
company canceled that policy on June 23, 1924, and it was never reinstated. 





1332 The Insurance Law Journal, Vol. 84 [June, 1935 


In regard to the issuance and cancellation of a policy by the Indemnity 
insurance Company, we quote Dr. Smith’s equivocal and suspicious testimony 
upon interrogation by his own counsel: 

“Q. Did you ever have a policy of insurance in the Indemnity Ins. Co. of 
No. America? A. I think so 

“Q. In the Indemnity Ins. Co. of No. America? Look at this paper which I 
show you (handing the witness a paper). A. No sir, that is not my signature. 

“Q. Did you ever have a policy of insurance in this Company? A. Not that 
1 know of. 

“Q. Look at this signature and tell the jury whether or not that is your 
signature? <A. This it not iny signature. 

“Q. Did this company ever issue to you a policy and have it taken up? A. 
I have never seen it. 

“Q. Did you ever have their policy? <A. No. sir. 

“Q. Then they never took up any policy from you? A. No sir. 

“Q. You say that is not your signature on this application? A. No sir, that 
is not my signature.” 

The original application purporting to be that upon which the Indemnity 
Insurance Company issued its policy to Dr. Smith on January 12, 1925, had been 
filed with the deposition of an officer of that company. It was submitted to Dr. 
Smith on his examination and he denied that it bore his signature. The infor- 
mation given in it is in all respects descriptive of Dr. Smith and corresponds with 
the statements contained in his application for the policy sued on. It shows 
that it was solicited or taken by the Halteman Insurance. Agency of Paducah, 
Ky. Two bank tellers testified that it was not Dr. Smith’s signature, although 
ene of them was not very positive. Dr. Smith at first did not recognize his 
admittedly genuine signature on the application involved in this suit. He said 
also he did not remember signing it. On the contrary, there is substantial proof 
that this Indemnity Insurance Company’s application bore his signature. A 
comparison of the original exhibits is most persuasive of genuineness. The 
matter of the signature and application assumed, perhaps, a disproportionate 
importance in the trial, for the real question was the issuance and cancellation 
of the rejection of the policy Dr. Smith admitted having had fire and life insur- 
ance transactions with Frank B. Smith. As to health and accident insurance, 
he could not tell, “It has been so long ago I have forgotten about that,” and he 
stated he could not testify one way or another on that point. A little later he 
testified that he had once taken out a health and accident policy with Frank B. 
Smith, but it was years before and it was never delivered to him. 

Frank B. Smith deposed that in January, 1925 (which was seven months after 
the cancellation of the United States Fidelity & Guaranty Company’s policy), he 
solicited Dr. Sydney Smith and told him he would try to get the insurance 
through Halteman, who was representing the company and for whom he was 
brokering. Halteman had filled out the application blank. Upon this application 
an accident and ‘health policy was issued by the Indemnity Insurance Company of 
North America, and he, the witness, had delivered it to Dr. Smith. Two or 
three weeks later upon advice from Halteman that the company wanted to take 
it up, he got the policy from Dr. Smith and delivered it back to Halteman. 

j. A. Halteman’s evidence substantiates that of Frank B. Smith. He sent the 
application in to the company and a policy was issued to Dr. Smith shortly there- 
after which was delivered to him. A few days later he asked Frank B. Smith 
to take up the policy which he did, and Halteman marked it canceled and mailed 
it back to the company. No premium was paid. The policy was never reinstated. 

W. E. Kipp, an officer of the Indemnity Company, deposed that the applica- 
tion of Dr. Sydney Smith, a dentist of Paducah, was received by his company and 
the policy was issued to him on January 29, 1925. On February 11, 1925, the 
Halteman Insurance Agency was instructed to “pick up the policy and return it 
for cancellation.” It was received and canceled on February 25, 1925, and never 
reinstated. 

In rebuttal Dr. Smith denied that any policy of the Indemnity Insurance Com- 
pany was ever issued or delivered to him or taken up, or that Frank B. Smith 
ever told. him that he had been instructed to take up any such policy. 

[8, 9] The defendant conclusively established the materiality of the a 
questions and answers of the application, and proved that had the truth (as it 
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was claiming it to be) been disclosed, the policy would not have been issued. The 
law is that, if by substantial falsity of material answers in an application the 
insurance company was induced to issue the policy, then it may avoid liability 
irrespective of the insured’s knowledge that they were untrue. False representa- 
tions, if fraudulently made, will defeat recovery under the policy regardless of 
their materiality. Penick v. Metropolitan Life Ins. Co., 220 Ky. 626, 295 S. W. 
900; Globe Indemnity Co. v. Daviess, 243 Ky. 356, 47 S.W.(2d) 990. The record 
shows so overwhelmingly that the insured had had other previous insurance of the 
same character canceled that we cannot escape the conclusion that the verdict is 
flagrantly against the evidence on this issue of misrepresentation. 
Accordingly, the judgment is reversed. 
Whole court sitting. 


NORTH AMERICAN ACC. INS. CO. v. PLUMMER. No. 
Court of Appeals of Maryland. Jan. 15, 1935. 
176 Atlantic Reporter 466. 


Jt 
Ww 


3. INSURANCE. 

Plaintiff suing on accident policy had burden of proving that relationship 
between insurer and agent differed from that outlined in policy, as regard’s solicit- 
ing agent’s power to bind insurer by accepting renewal premium. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Soliciting agent, accepting renewal premium without delivering receipt signed 
by secretary and agent as required by accident policy, held insured’s agent for 
payment to insurer. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

5. INSURANCE. 

Time is of essence of accident policy requiring payment of renewal premium 
before term expires. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

6. INSURANCE. 

Soliciting agent’s receipt for renewal premium ostensibly covering period begin- 
ning two days after expiration of original term limited in accident policy held 
inoperative as contractual change in policy, which prohibited any change therein 
by agent, where receipt was not signed by insurer’s secretary as policy required. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

7. INSURANCE. 


After lapse of accident policy for nonpayment of renewal premium, reinstate- 
ment thereof by subsequently accepting premium as provided in policy requires 
lormation of new contract, necessitating meeting of minds, and, though stipulations 
thereof would be those of original policy, term would not begin until day agreed. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

8. INSURANCE. 

Plaintiff suing on lapsed accident policy had burden of proving that soliciting 
agent was duly authorized to reinstate policy as provided therein by accepting 
premium. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

9. INSURANCE. 

Soliciting agent, who usually lacks power to make binding contract, held not 
“duly authorized agent,” within accident policy, contemplating reinstatement thereof 
by acceptance of premium after default. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

Appeal from Circuit Court, Harford County; Walter W. Preston, Judge. 

Action by Mamie S. Plummer against the North American Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed without a new trial. 

Argued before Bond, C. J., and Urner, Offutt, Parker, and Sloan, JJ. 

Robert H. Archer and Stewart O. Day, both of Baltimore (Tydings, Walsh, 
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Levy & Archer, Morris Rosenberg, and Paul H. Meyer, all of Baltimore, on the 
brief), for appellant. 

Frederick Lee Cobourn, of Havre de Grace, for appellee. 

ParKE, Judge. 

Mamie S. Plummer brought an action against the North American Accident 
Insurance Company on an insurance policy issued on February 13, 1931, by the 
defendant to Seibert C. Plummer, husband of the plaintiff, whereby the defendant 
agreed with the husband to pay to the plaintiff the sum of $1,000 if her husband’s 
death should occur within the coverage of the policy. The husband was killed on 
July 8, 1933, as a result of an accident which happened while he was driving his 
automobile on a highway. The plaintiff obtained a judgment, and the appeal of 
the defendant is based upon the rulings of the court on the evidence and the 
prayers. The principal question raised is the refusal to grant an instruction to the 
effect that the plaintiff was not entitled to recover on the theory that the policy 
had lapsed at the time of the accident through a failure to pay to the company 
the renewal premium. 


The Philadelphia Record, a newspaper, and the North American Accident 
Insurance Company, an assurer, were engaged for some time in a joint effort to 
obtain a subscription for the newspaper published by the Philadelphia Record in 
combination with a taking of a contract of insurance with the insurance company. 
In this enterprise, the Philadelphia Record and one John T. Hall were the agents 
of the insurance company from February 13, 1931, to October 1, 1933. The 
newspaper company was a general supervisory agent of the insurance company for 
the purpose of soliciting insurance and collecting the premiums in connection with 
the contemporaneous securing of subscriptions to its newspaper. Hall was one 
of the field agents to solicit subscriptions to the newspaper in combination with the 
securing of accident and life insurance from the subscribers, and to collect and 
remit to the newspaper company the premiums on the original and renewal policies 
as well as the money received for the subscriptions to newspapers. As a result 
of the solicitation of Hall, the husband subscribed in February, 1931, for the 
newspaper for one year and took out the original policy of insurance on which the 
plaintiff based her action to recover as the beneficiary of the assured in the event 
of his death. 

The policy insured the husband for a period of twelve months from noon of 
Friday, the 13th of February, 1931, subject to the limitations and conditions therein 
contained, against death or disability resulting from bodily injuries effected through 
external, violent, and accidental means during the term of the policy and sustained 
by the assured by the wrecking or disablement of a private automobile of the 
exclusively pleasure type, provided that the assured was not, at the time of the 
accident, operating such automobile for transporting merchandise for a business 
purpose. In the event of the death of the assured, the sum of $1,000 was payable 
to his wife. 

The consideration for the policy was the payment of the premium of $1, and 
the contract provided that the policy might, with the consent of the company, be 
renewed for the same premium and for the same period of time by the payment 
in advance of the premium of $1. It was, however, further provided that “a 
receipt signed by the Secretary and countersigned by a licensed agent of the 
Company shall be the only evidence binding upon the Company of the payment of 
a renewal premium.” The other provisions of the contract of insurance which 
relate to the question at bar are that no agent had authority to change the policy 
or waive any of its provisions; and that if a default be made in the payment of 
the agreed premium, the subsequent acceptance of a premium by the company or 
by any of its duly authorized agents shall reinstate the policy, but only to cover 
loss resulting from accidental injury thereafter sustained. 

There was testimony on the part of the plaintiff tending to prove that the 
policy was attempted to be renewed for the second year by the assured sending 
the premium to the newspaper company by a check, ‘dated February 15, 1932, and 
drawn to its order in the sum of $1. The plaintiff testified that this check was 
paid after having been negotiated for the payment of the premium on ‘the insur- 
ance for the second year, but there is no evidence either that the husband received 
or the insurance company issued a receipt signed by the secretary and counter- 
signed by a licensed agent of the company. 
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There was further testimony to the effect that the agent Hall received from 
the husband the sum of $2 in February, 1933. One dollar was on account of the 
subscription to the Philadelphia Record, and the agent testified that he forthwith 
remitted this sum to the newspaper company, but forgot to pay the dollar received 
for the renewal premium on the insurance policy. On the day that the assured was 
killed, Hall called to see the widow as a matter of courtesy, and inquired if there 
was anything that he could do, and was informed that a report had been made to 
the insurance company of the death. Shortly after this Hall testified that he had 
received a notice from the office of the newspaper that the records showed that 
the policy had not been renewed in 1932, but that the plaintiff claimed to have a 
receipt for the payment of the premium on the policy for 1933. Following this 
communication, Hall then sent on August 7, 1933, to the newspaper company the 
premium which is claimed to have been paid in February, 1933. The newspaper 
company returned to the plaintiff on September 7, 1933, the dollar remitted with 
the statement that the policy had expired for nonpayment of the premium due 
February 13, 1932, and cannot be renewed at such a late date. 

Hall’s testimony is that the premium was collected by him about February 14, 
1933; but the plaintiff testified that she found a receipt among her husband’s 
papers dated February lst, and produced the paper, which, however, is undated. 
The receipt is headed by the bare name of the newspaper, and below are the 
words, “Received of S. G. Plummer $1.00,” followed by two lines for his address, 
and immediately below is written, “From Feb. 15/33 to Feb. 15/34,” and then, on 
the next line and in the lower right corner, appears the signature of “John T. 
Hall, Clerk.” There is nothing in the form or words of this receipt to indicate 
whether it was given for a payment on a subscription for the newspaper or for a 
renewal premium on the insurance policy. The original policy ran for the period 
of twelve months from noon, the 13th of February, 1931, and therefore vearly 
renewals of the policy would likewise run from the anniversary date mentioned, 
so the bare term, “From Feby. 15/33 to Feb. 15/34,” does not coincide with a 
renewed annual term of the policy. The witness Hall, however, testified that this 


receipt was given for a renewal of the original policy and that, at the time the 


payment was made, he used the form of receipt offered in evidence, instead of the 
different original form, because at the time he did not have the original form of 
rceipt. 

When asked if the plaintiff had a receipt of the renewal premium, signed by 
the secretary of the insurance company, and countersigned by a licensed agent of 
the company, the plaintiff admited that she did not have such a receipt; and the 
defendant’s testimony was that such a receipt had never been issued to the 
assured. 

The other testimony on the part of the plaintiff was that at the time of his 
death the assured was driving an automobile of the exclusively pleasure type, and 
that he had been killed about 8 o’clock in the morning, approximately ten minutes 
after he had left his home for a destination unknown to his wife. On cross- 
examination, the plaintiff testified that the assured was a farmer and kept a herd 
of eighteen cows and had a milk route in a town called “Charlestown.” The milk 
was delivered in bottles which had white paper caps upon which the assured’s 
name was printed, and that there were other automobiles at the house for the 
delivery of milk. The plaintiff knew that her husband served certain persons 
regularly with milk in the morning of every day and that she did not know who 
had delivered milk to the customers on her husband’s route on the day of the 
accident. A witness on the part of the plaintiff, who went to the scene at once 
after the crash, examined the automobile and saw cottage cheese and milk in the 
automobile, and found there a number of bottles full of milk. The testimony on 
the part of the defendant is to the same effect, except that it amplified the 
evidence on this point by the proof that the milk bottles had been carried in wire 
containers made for the purpose of holding bottles, and that the assured had made 
daily deliveries of cottage cheese and milk, and what remained after his customers 
had been served was daily delivered to a local merchant. 

On the part of the defendant it was shown that the newspaper company had 
kept the records of the transaction, and that the policy had expired in February, 
1932, as the payments received did not cover a renewal of the policy but were 
credits in part on the price of subscription for the newspaper. 
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Disregarding the question of whether the assured was driving his private 
automobile of the exclusively pleasure type while transporting merchandise for a 
business purpose within the exception of the policy, the fundamental inquiry pre- 
sented by the record is was the policy operative when the husband of the plaintiff 
was killed. On the assumption that the policy was in force by renewal con- 
tinuously to its anniversary date, February 13, 1933, and that the premium was paid 
to the agent Hall, the proof is clear that the premium received was not paid by 
the agent to the newspaper company as the agent of the insurance company until 
after the death of the assured, when the liability, if any, of the insurance carriet 
would have arisen; and that, without remitting the amount to its principal, the 
newspaper company returned to the beneficiary under the policy the premium thus 
received before any prejudicial change had been occasioned the beneficiary by its 
delay of one month in making a refund of the payment. Bower & Kaufman vy. 
Bothwell, 152 Md. 392, 397, 136 A. 892, 52 A. L. R. 158. So, the question ulti- 
mately is: Was the soliciting agent authorized to receive the premium; and, if so, 
bind, by the mere receipt, the insurance company from the time of the payment, as 
effectually as if the payment had been tendered and accepted by the insurance com- 
pany ? 

[1, 2] In the consideration of this problem, it must be borne in mind that the 
assured was charged with the knowledge imparted by the policy that no agent had 
authority to change the policy or to waive any of its provisions, and that no change 
in the policy should be valid unless approved by an executive officer of the company 
and such approval be indorsed thereon. Similarly, knowledge was imputed to the 
assured of the provision in the policy that a renewal receipt, signed by the secretary 
and countersigned by a licensed agent of the company, should be the only evidence 
binding upon the company of the payment of a renewal premium (a). While 
knowledge of these stipulations, as well as all others, is ascribed to the assured, and 
while the particular stipulations mentioned are neither illegal nor against public 
policy and are binding upon the assured as notice of the extent of the agent’s pow- 
ers (b), yet such stipulations are not conclusively binding, because the relationship 
between the assurer and its agents is neither created nor determined by the policy 
but arises, continues, and ends independent of the terms of the policy. The relation- 
ship, therefore, is extrinsic to the policy, and, if different, may be shown by parol 
evidence. Richards on the Law of Insurance (4th Ed.) §§ 146, 145; Knickerbocker 
te Insurance Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689; Merserau v. Phoenix 

Tut. Life Ins. Co., 66 N. Y. 274; Whited v. Germania Fire Ins. Co., 76 N. Y. 415, 
32 Am. Rep. 330; Allen v. German-Am. Ins. Co., 123 N. Y. 6, 25 N. E. 309; Conway 
v. Phoenix Mut. Life os Co., 140 N. Y. 79, 35 N. E. 420; American Fire Ins. Co. 
v. Brooks, 83 Md. 22, 32, 34, 34 A. 373. 

(a) Bakhaus v. Caledonian Ins. Co., 112 Md. 676, 695, 77 A. 310; Miller v. 
Home Ins. Co., 127 Md. 140, 147, 96 A. 267, Ann. Cas. 1918E, 384. 


_ (b) Joffe v. Niagara Fire Ins. Co., 116 Md. 155, 164, 81 A. 281, 51 L. R. A. 
(N. S.) 1047, Ann. Cas. 1913C, 1217; Miller v. Home Ins. Co., 127 Md. 140, 146, 
147, 96 A. 267, Ann. Cas. 1918E, 384; Rhode Island Ins. Co. v. Phelps, 141 
Md. 362, 369, 118 A. 749; Bower & Kaufman v. Bothwell, 152 Md. 392, 396, 136 A. 
$92, 52 A. 4 R. rig Reynolds v. German Am. Ins. Co., 107 Md. 110, 117, 118, 68 
A. 262, 15 L. R.A. (N. S.) 345; First Nat. Bank v. Md. Cas. Co., 142 Md. 454, 
- 460, 12 1 A. : 379, 5 A. L. R. 618; Frontier Mortgage Corp. v. Heft, 146 Md. 1, 
13: 125 (A. 772. 

[3, 4] The burden of proving this extrinsic fact is upon the plaintiff, who is 
the actor and bears the weight of the affirmative. Supra; Kennedy v. Life Insurance 
Co., 162 Md. 340, 345, 159 A. 780. The plaintiff, however, has not shown by extrin- 
sic testimony that the agent, in the present instance, was authorized to collect the 
renewal premium without the explicit evidence of his authority that would have been 
furnished either by his possession of receipts which had been authenticated by the 
signature of the secretary of the company having been placed thereon, or by the 
agent’s subsequent delivery to the assured of a receipt bearing the signatures of the 
secretary and himself. To accept a renewal premium, without a present or future 
delivery of a receipt for the payment, so signed, was in plain defiance of the terms 
of the policy, and, therefore, the policyholder could not be heard to assert that the 
act of the agent was in pursuance of a power which he apparently possessed; and, 
therefore, in accepting the amount of the premium he was not the agent of the 
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assurer but he became the agent of the party for its payment to the insurance com- 
pany. See American Fire Ins. Co. v. Brooks, 83 Md. 22, 32, 34 A. 373; Williston on 
Contracts, § 759, pp. 1442, 1443, 1444. 

[5] The policy in plain terms makes its renewal dependent upon the consent of 
the company, and the payment of the premium in advance of the expiration of the 
term. In order to evidence this consent which must be obtained before the. expira- 
tion of the existing period of insurance and to maintain a necessary surveillance 
over its agents and to obtain a record of its obligations on outstanding enforceable 
policies through renewals, and to furnish the assured with proof of the continuation 
of the policy, this receipt is provided, and made binding evidence of the payment. It 
has been declared by this court that in contracts of this nature time is of the essence 
of the contract, and in order that the assured may avail himself of the benefits of 
the policy, and, so, of its renewal, the premiums must be paid or tendered as they 
become due according to the terms of the policy. Dungan v. Mut. Benefit Ins. Co., 
46 M. 469, 492, 493; Knickerbocker Life Ins. Co. v. Dietz, 52 Md. 16, 29; Mutual 
Fire Insurance Co. v. Miller Lodge, 58 Md. 463, 473, 474; Amos v. U. S. Casualty 
Co., 131 Md. 471, 76, 102 A. 1001, 2 A. L. R. 1658. 


[6] As has been noted, the plaintiff testified that she found among the papers 
of her husband, after his death, a receipt dated February 1, 1933, for the sum of 
$1, and signed by John T. Hall. The paper writing thus ‘described was then offer- 
ed, and, over the objection of the defendant, admitted in evidence. It is the receipt 
upon which the plaintiff relies to show the payment of the renewal premium for 
1933, which, by the provisions of the policy, must be paid in advance of February 
13, 1933, in order to entitle the party to a renewal, if consented to by the com- 
pany. The paper writing is of an ambiguous character, but is not dated. In other 
words, the testimony of the plaintiff with respect to the date of the paper is wholly 
without foundation and must be rejected. The agent Hall stated that he received 
the dollar around February 14, but he could not tell the exact date. The receipt, 
however, defines the period covered by the payment to be, “From Feb. 15/33 to 
Feb. 15/34.” Instead of the payment being made in advance of February 13, the 
anniversary date of the policy, for the purpose of renewing the policy for another 
period of twelve months from noon of February 13th, the agent, who was merely 
a solicitor and collector, attempted to change the period of insurance, which was in 
direct conflict with the express limitation of the policy that no agent has authority 
to change the policy or waive any of its provisions. The attempted change, after 
the contract had expired by force of its stipulations, was never brought to the 
knowledge of the company nor to any of its officers, until after the death of the 
assured, although it is a further condition of the policy that no change shall be 
valid unless approved by an executive officer of the company and such approval, 
which was neither sought nor obtained, be indorsed thereon. The receipt, there- 
fore, is neither in the form prescribed for its authenticity when the renewal pre- 
mium is paid in advance, with the consent of the company, nor is it valid as a con- 
tractual change in the policy. Richards on Insurance (4th Ed. §§ 154, 155, 147. 

In Crook v. New York Life Insurance Co., 112 Md. 268, 75 A. 388, 391, analog- 
ous provisions to those in the policy in the instant case were contained in the policy 
of life insurance there under consideration. A branch office of the insurance car- 
rier was in Baltimore in charge of an agency director and a cashier, who had, as 
here, no authority to issue policies or change, alter, or waive any of their terms or 
provisions. The cashier was authorized to receive renewal premiums, and to 
deliver receipts executed and furnished to him by the home office, and counter- 
signed by the agent. The premium was not paid, and a waiver was relied upon. 
After quoting from the opinion written for this court by Judge Alvey in Busby v. 
North America Life Insurance Co., 40 Md. 583, 17 Am. Rep. 634, the statement 
that: “The principle seems to be well settled that, where the authority of the agent 
does not extend to making a new contract of insurance, he cannot waive a forfeiture 
and revive a contract that has expired,” the opinion in Crook v. New York Life 
Ins. Co., supra, proceeds at length with the quotation, and reaches a conclusion 
which is thus expressed: “If, therefore, it be assumed that Mr. Knott [the cashier] 
did in fact attempt to waive the nonpayment, his act would not bind the defendant, 
unless the company know, or could have known, what he had done, and adopted 
or ratified his act, or by its acts or conduct had estopped itself to insist upon the 
consequences of the nonpayment. Baltimore Life Insurance Company v. Howard, 
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95, Md. 244, 52 A. 397.” Busby v. North Am. Life Ins. Co., 40 Md. 572, 577-589, 17 
Am. Rep. 634; Kennedy v. Life Ins. Co., 162 Md. 340, 345, 159 A. 780; Burns v. 
Prudential Ins. Co., 162 Md. 228, 235, 159 A. 606; Rhode Island Ins. Co. v. Phelps, 
141 Md. 362, 370, 371, 118 A. 749. 

In the instant case there is no evidence of knowledge or ratification of the acts 
of Hall by the insurance carrier, and no conduct on its part that could work an 
estoppel. It did not receive the premium before the death of the assured, who 
could not have been deceived or misled by the declaration or act of an agent in a 
matter known by the assured to be beyond the scope of his actual or apparent 
authority. Supra. 

[7, 8] In the everit that its contention that the policy was renewed should be 
denied, the plaintiff argues further that the action of the agent in receiving in Feb- 
ruary, 1933, the sum of $1 as a premium was a reinstatement of the policy for 
another period of twelve months by virtue of that section of the policy which pro- 
vides: “3. If default be made in the payment of the agreed premium for this policy 
the subsequent acceptance of a premium by the Company or by any of its duly 
authorized agents shall re-instate the policy but only to cover loss resulting from 
accidental injury thereafter sustained.” 


The policy in this case was operative for a defined period of twelve months. 
It is true the policy could be renewed for the same period of time, with the con- 
sent of the company, provided the premium be paid in advance and the prescribed 
receipt be obtained. The lapse of the policy through the failure to renew would, 
however, create a period of tine during which there would be no policy or contract 
in force. Webb v. Mutual Fire Ins. Co., 63 Md. 213, 216. To reinstate the 
policy after its termination, by a failure to renew, would, therefore, require the 
formation of a new contract for which the consideration would be the premium 
paid at its inception, and the stipulations would be those of the original contract, 
but the term would be for twelve months beginning with the day agreed, which, 
in the case at bar, was the 15th of February, 1933. MacDonald v. Metropolitan 
Life Ins. Co., 304 Pa. 213, 155 A. 491, reported and annotated in 77 A. L. R. 
353-362. See Firemen’s Ins. Co. v. Floss, 67 Md. 403, 411, 414, 10 A. 139, 1 Am. 
St. Rep. 398 (no lapse); Standard Accident & Life Ins. Co. v. Wood, 116 Md. 
575, 594, 595, 82 A. 702 (no lapse). For the formation of this new contract, 
however, there must be a meeting of the minds of the contracting parties. The 
insurance carrier is a body corporate and so must act by its duly authorized execu- 
tive or agent. The policy indicates that the assent or dissent of the corporate 
entity to the proposed contract is expressed and established by the subsequent 
acceptance or refusal of a premium by the company or by any of its duly author- 
ized agents. The burden was on the plaintiff to establish that the agent who 
attempted to act and to assent was the duly authorized agent to make the contract 
for the company. Kennedy v. Life Ins. Co., 162 Md. 340, 345, 159 A. 780. 


[9] The agent, who drew the memorandum receipt and was paid the premium, 
was but the soliciting agent of the insurance company, who usually had no 
power to make a binding contract. He solicits applications for insurance and 
forwards them to the office of his principal, and often countersigns the policy, if 
issued, delivers it, and collects the premium. As there is no proof that the 
soliciting agent Hall had the power to make the contract of reinstatement, he 
was not the company’s duly authorized agent within the meaning of the section 
of the policy invoked by the plaintiff. Mechem on Agency (2d Ed.) § 1050 (2), 
§§ 1055, 1056, 1058, 1064. 

In Busby v. North Ameriqa Life Ins. Co., 40 Md. 572, at page 584, 17 Am. 
Rep. 634, the court said: “The principle seems to be well settled, that where the 
authority of the agent does not extend to making a new contract of insurance, he 
cannot waive a forfeiture and revive a contract that has expired.” Kennedy v. 
Life Ins. Co., 162 Md. 340, 345, 159 A. 780; Burns v. Prudential Ins. Co., 162 
Md. 228, 235-237, 159 A. 606; Crook v. N. Y. Life Ins. Co., 112 Md. 268, 277-279, 
75 A. 388; Halsbury’s Laws of England, vol. 17, tit. Insurance, § 1096, p. 549; 
Acey v. Fernie (1840) 7 M. & W. 151, 151 Eng. Reprint, 717, 719. 

Since the acts of the soliciting agent Hall, upon which the plaintiff's right ot 
action depends, were not in pursuance of any express or implied power as agent 
of the insurance carrier, the policy was, under the circumstances of this record, 
not in force at the happening of the accident to the assured, and the prayer with- 
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drawing the case from the jury should have been granted. In this view of the 
case, it becomes unnecessary to consider the other questions raised. 
Judgment reversed, without a new trial, with costs to the appellant. 


SNEDDON v. MASSACHUSETTS PROTECTIVE ASS’N, Inc. No. 3976. 
Supreme Court of New Mexico. Jan. 10, 1935. 
39 Pacific Reporter (2d) 1023. 
1. INSURANCE. 


Casual invited passenger flying in airplane held “participating in aviation or 
aeronautics” within exception in accident policy. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

2. INSURANCE. 

Provision of accident policy excepting “death or other loss due to disease, 
whether acquired accidentally or otherwise, or sustained as result of participation in 
aviation,” held not to limit exception to death from disease. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

3. INSURANCE. 

Rule requiring construction of policy favorable to insured applies only where 
language thereof is ambiguous. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, McKinley County; Otero, Judge. 

Action by Rena M. Sneddon against the Massachusetts Protective Association, 
Inc. Judgment for plaintiff, and defendant appeals. 

Reversed, and cause remanded, with directions. 

Pearce C. Rodey, Joseph L. Dailey, and Don L. Dickason, all of Albuquer- 
que, for appellant. 

Herbert C. Denny and Henry §S. Glascock, both of Gallup, for appellee. 

HupspetuH, Justice. 

This is an action on an accident insurance policy. A jury was waived, judg- 
ment was for plaintiff, and defendant has appealed. The legal question presented 
is whether the insured met his death under circumstances excepted under the terms 
of the policy. Paragraph G of this policy sued upon reads as follows: “G. This 
policy does not cover death or other loss due to disease, whether acquired acci- 
dentally or otherwise, or sustained as the result of participation in aviation, 
aeronautics or subacquatics, or while engaged in rioting, fighting, or strikes; or 
death caused by surgical treatment except such as may result from surgical 
operation made necessary solely by injury covered by this policy and performed 
within ninety days of the date of the accident.” 

The material facts are stated in paragraph 5 of the amended complaint as 
follows: “That on the 27th day of November, 1932, and while said insurance policy 
was in full force and effect, and while the parties thereto were bound by all of the 
terms and conditions of said policy, the said James Snedden met his death due to 
bodily injuries effected directly and independently of all other causes by accidental 
means and not as the result of self destruction or any attempt thereat; that said 
death was caused by wounds and injuries incurred and suffered by the said James 
Sneddon in an airplane crash on the said 27th day of November, 1932, in which 
an airplane owned by one Wood and one Irick, and then and there as plaintiff is 
informed and verily believes, driven, operated and controlled by said Irick, did 
accidentlly fall and/or crash upon the street within the Town of Gallup, County 
of McKinley and State of New Mexico; that said James Sneddon was a casual 
invited passenger in said airplane. * * * ” 

[1] Appellee contends that the judgment should be sustained because the 
excepted clause above quoted does not relieve the insurer-appellant for two 
reasons: First, a casual invited passenger in an airplane is not participating in 
aviation or aeronautics; second, the exception clause applies only to death due to 
disease. Appellee maintains that there is no real distinction between the term 
“engaged in aviation” and “participating in aviation,” and cites cases annotated 
in 69 A. L. R. 331. The weight of authority is against appellee’s contention. See 
Head v. New York Life Insurance Co. (C. C. A.) 43 F.(2d) 517, where Judge 
Orie L. Phillips reviews the authorities: also First National Bank of Chattanooga 
v. Phoenix Mutual Life Insurance Co. (C. C. A.) 62 F.(2d) 681. In Peters v. 
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Prudential Insurance Co., 133 Misc. 780, 233 N. Y. S. 500, 502, the court, in dis- 
tinguishing between the use of the words “engage” ae Gi caeael said > “EE it 
was intended to except occasional rides in an airplane by a passenger, the author 
of the language should have employed ce as expression, such as ‘participating 
in,’ used in Bew v. Travelers’ Ins. Co., 95 N. Law, 533, 112 A. 859, 14 A. L. R. 
983, Travelers’ Ins. Co. v. Peake, 82 Fla. 128, 6 So. 418, and Meredith v. Business 
Men’s Acc. Ass’n of America, 213 Mo. App. 688, 252 S. W. 976. Not having 
done so, the expression ‘engaged in aviation’ should be given its ordinary meaning 
and the impression that would be made upon the mind in reading the clause. The 
word ‘engaged,’ as thus employed, gives the impression that it means ‘something 
more than occasional participation.’ ” 

We are constrained to hold that flying in an airplane is participating in 
aviation or aeronautics. 

2, 3] The second point—that the exception clause applies only to death due 
to disease—is based upon the theory that the clause should receive a. strict 
grammatical construction, being part of an insurance contract prepared by the 
insurer, and that, where the reference of a modifier is uncertain, it should be 
construed as modifying the nearest word that it could modify. 

Beal on Cardinal Rules of Legal Interpretation (3d Ed.) p. 68, states: “Words 
of reference are in general referred to that to which the context appears properly 
to attract it—to the last sensible antecedent.” 

32 C. J. p. 1152, § 262, lays down the following rule of construction: “Con- 
tracts of insurance should be given a fair, reasonable, and sensible construction, 
such as, it is to be assumed, intelligent business men would give it, rather than a 
strained, forced, unnatural, unreasonable, or strict, technical pietghehitic, or one 
which would lead to an absurd conclusion, or render the policy nonsensical.” 

It is admitted that the exception clause quoted above is far from perfect, 
viewed from a literary or grammatical standpoint, but, unless the language is 
ambiguous, the well-recognized rule that the contract must be given the construc- 
tion favorable to the insured would not apply. One of the authorities on English 
who commented on the clause at the request of appellee said: “The sentence 
would become much clearer if the words ‘death or other loss’ had been repeated 
before the word ‘sustained.’ This obviously was what was meant.” 

We are in accord with this view as to the obvious meaning: “This policy does 
not cover death or other loss * * * sustained as the result of participation in 
aviation or aeronautics.” This is the only reasonable idea conveyed by the words 
used, and we do not feel that the court should seek out other strained or untisua!l 
meaning, even though it may have support from a purely technical standpoint. 

It follows that the judgment must be reversed and the cause remanded to the 
district court, with directions to dismiss the complaint. 

It is so ordered. 

Sadler, C. J., and Bickley, Zinn, and Watson, JJ., concur. 


HEROLD v. TNA LIFE EO). No sitt, 
Court of Civil Appeals of ae Paso. Jan. 10, 1935. 
77 Scuthwestern Reporter (2d) 1060. 
INSURANCE. 


Provision in accident policy for benefits for total disability from date of 
accident continuously and wholly preventing insured from prosecuting any kind 
of business pertaining to his occupation must be construed as promising indemnity 
for total and continuous disability rendering insured substantially unable, in exer- 
cise of ordinary care, to perform every material duty pertaining to his occupa- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

INSURANCE. 

Under provision in accident policy for benefits for total disability from date 
of accident continuously and wholly preventing insured from prosecuting any 
kind of business pertaining to his occupation, insured held not entitled to recover 
benefits for total disability which commenced about three months after accidental 
injury to his knee and during which period insured continued to work at his 
usual occupation. 


(For other cases, see Insurance, Dec. Dig. § 524 
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3. INSURANCE. 

Under provision in accident policy for benefits for partial disability from 
date of accident or immediately following period of total disability, insured held 
not entitled to recover benefits for partial disability commencing some months 
after accidental injury to his knee which did not result in total disability within 
meaning of policy. 

(For other cases, see Insurance, Dec. Dig. § 526.) 

4. INSURANCE. 

Under provision in accident policy for fee for operation performed within 
ninety days from date of accident, insured held not entitled to recover fee for 
operation performed about four months after accidental injury to his knee. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

Appeal from County Court at Law No. 2; Dallas County; John A. Rawlins, 
Judge. 

Suit by Otto R. Herold against the Attna Life Insurance Company. From a 
judgment for defendant, plaintiff appeals. 

Affirmed. 

Leo R. Tresp, of Dallas, for appellant. 

Harry P. Lawther and Robert M. Perry, both of Dallas, for appellee. 

Hiccrns, Justice. 

This is a suit by Herold upon an insurance policy issued by appellee insur- 
ing the plaintiff against loss resulting, directly and independently of all other 
causes, from bodily injuries effected solely through external, violent, and acci- 
dental means. 

A general demurrer and exceptions, special in form but general in nature, 
were sustained, and the suit dismissed. 

The policy was copied in the petition. The action is based upon those 
provisions of the contract which read: 

“Part II. Single Weekly Indemnity. 

“Total Disability. 

“A. If such injuries do not result in any of the losses provided for in Part 
[, but alone totally disable the insured, that is, from date of accident continuously 
and wholly prevent him from prosecuting any and every kind of business per- 
taining to his occupation, the company will pay the sum of Eighteen and No/100 
Dollars ($18.00) per week so long as he shall live and suffer such disability.” 

“Part II. Single Weekly Indemnity. 

“Partial Disability. 

“B. If such injuries do not totally disable the insured, as above, but alone 
partially disable him, that is, from date of accident, or immediately following 
a period of total disabiltiy as above defined, continuously and wholly prevent him 
from performing one or more important daily duties pertaining to his occupation, 
the company will pay two-fifths of the amount per week payable for total dis- 
ability for the period of such partial disability, but not for more than twenty- 
six consecutive weeks.” 

“Part V. Surgical Operations. 

“If the insured shall sustain bodily injuries covered by this policy solely by 
reason of which any operation or operations named in the schedule of operation 
below are performed by a surgeon during period of total or partial disability 
(as herein defined), and within ninety days from date of accident, the Company 
will pay the amount expended by him for such operation not exceeding the 
largest amount provided in said schedule for any one of the operations so per- 
formed in addition to other indemnity herein provided.” 


The petition shows the accidental injury upon which the plaintiff bases his 
suit occurred on March 4, 1932, while plaintiff was engaged in work at his occu- 
pation as a bricklayer. The injury appeared to be a trivial one to the knee. The 
knee and leg were bandaged by the employer’s surgeon, who advised plaintiff 
he could return to his duties. Plaintiff continued to work at his said occupation 
until June 10, 1932, when he was examined by a physician, who recommended an 
operation upon the injured knee. On July 1, 1932, such operation was performed 
which consisted of an incision in the injured knee and removal of a portion of 
the lateral cartilage of the knee. 

It was alleged plaintiff was totally disabled by the injury and operation for 
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sixteen weeks, for which he was entitled to indemnity at the rate of $18 per 
week, and was partially disabled for ten weeks, for which he was entitled to 
indemnity at the rate of $7.20 per week and also entitled to $54 as operation fee. 

It was alleged: “That loss of time and injury and loss resulting from the 
expense of his operation did not _— until after he had arrived in the City of 
Dallas about the 10th day of June A. D. 1932.” 

In order to state a cause of action under the total disability provision of the 
policy, it was necessary to show that, by reason of the injury, plaintiff was totally 
and continuously disabled from the date of the accident which wholly prevented 
him from prosecuting any and every kind of business pertaining to his occupation. 

{1] The language of this provision is not to be given a literal interpretation, 
but is to be construed as promising indemnity for total and continuous disability 
if the injury “rendered the insured substantially unable, in the exercise of 
ordinary care, to perform every material duty pertaining to his occupation.” 
ee B. & C. Ins. Co. v. Bryant, 113 Tex. 21, 240 S. W. 893; Kemper 

Police =~ ae Ins. Ass’n (Tex. Com. App.) 44 S.W.(2d) 978; Hefner vy. 
F. & C. 110 Tex. 596, 222 S. W. 966, 160 S. W. 330. 

{2] There is no allegation of disability in any degree between March 4, 
1932, and June 10th, when the operation was performed and the total disability 
commenced. The allegations show plaintiff continued to work at his usual 
occupation until about June 10th. There are no allegations which would invoke 
the liberal rule of interpretation announced in the cases cited by appellant. The 
petition fails to state a cause of action for total and continuous disability. Hef- 
ner v. F. & C. Co, supra; Continental Co. v. Wade, 101 Tex. 102, 105 S. W. 
32. 

[3] Nor was a cause of action for partial disability alleged, because it was 
necessary to show such disability from the date of the accident or immediately 
following a period of total disability, as above defined, which continuously and 
wholly prevented, etc. As shown above, no total disability within the meaning 
of the contract was alleged, and the partial disability commenced some months 
after the injury. Neither of the contingencies upon which the right to demand 
indemnity for partial disability are alleged. 

[4] As to the claim for the operation fee, this was not recoverable because 
the operation was performed more than ninety days after the date of the acci- 
Gent. 

The petition was clearly subject to general demurrer for the reasons stated. 

t is therefore unnecessary to consider whether the other grounds of demurrer, 
as stated in the special exceptions, are well taken. 

Affirmed. 


WHATCOTT v. CONTINENTAL CASUALTY CO. 
Supreme Court of Utah. Jan. 7, 1935. 
39 Pacific Reporter (2d) 733. 
INSURANCE. 

Policy insuring against injury or death caused by “accidental means” entitles 
insured or beneficiary to recover for unusual or unexpected results of intentional 
act, even though such results occur without mischance, slip, or mishap.’ 

(For other cases, see Insurance, Dec. Dig. § 449.) 

3. INSURANCE. 

Insured’s death caused by hypersusceptibility to novocaine used as anesthetic in 

appendix operation would be death by happening of “accidental event” 


within acci- 
dent policy. 


Word “event” is defined as fact of taking place or occurring; that which 
comes, arrives, or happens; any incident, good or bad, especially one that 
is important or remarkable; the consequence of anything, the issue, conclus- 
ion, or result. “Accidental event” does not have the same significance 
or meaning as “accidental means.” An “event” is the culmination or end 
that the means may have produced or brought about. There is the same 
relationship between means and the event that results that there is beween 


2 Richards v. Standard Acc. tas. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183; Carter 
v. Standard Acc. Ins. Co., 65 Utah, 465, 238 P. 259, 41 A. I. R. 1495; Billings v. Continental 
Lite Ins. Co., 81 Utah, 572, 21 P.(2d) 103. 
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cause and effect. An “accident” is defined as an event which takes place 

without one’s foresight or expectation; an event that proceeds from an 

unknown cause, or is unusual effect of a known cause, and therefore not 
expected. 

(For other cases, see Insurance, Dec. Dig. § 449.) 

INSURANCE. 

In action on policy insuring against death by accidental event, where death was 
alleged to have been caused by hypersusceptibility to novocaine used as anaesthetic 
and by appendix operation, instruction requiring death to have been effected solely 
by alleged hypersusceptibility and independent of all other causes to justify recov- 
ery held reversible error, since death brought about by operation would be “acci- 
dental event,” where evidence showed that it was very unusual for person to die 
from abdominal incision. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 


Appeal from District Court, Salt Lake County; William H. Bramel, Judge. 

Action by Ethel Whatcott against the Continental Casualty Company. From 
judgment on a verdict of no cause of action and an order refusing a new trial, 
plaintiff appeals. 

Reversed and remanded, with directions. 

K. C. Turner, of Salt Lake City, for appellant. ; 

Geo. H. Smith, R. B. Porter, and W. Hal Farr, all of Salt Lake City, for 
respondent. 

Exvias HANSEN, Justice. 

This action was brought to recover upon an accident insurance policy issued 
to John J. Whatcott. Plaintiff is the beneficiary named in the policy. She is the 
surviving widow of John J. Whatcott, who died on February 2, 1931, while being 
operated on for chronic appendicitis. The policy sued upon contains, among others, 
the following provision: “The insurance given by this policy is against loss of life 
* * * resulting from a personal bodily injury which is affected solely and inde- 
pendently of wall other causes by happening of an external, violent and purely acci- 
dental event.” It in substance is alleged in the complaint and the evidence shows 
without conflict that John J. Whatcott was advised by his physicians and surgeons 
that it was necessary for him to be operated upon for an internal disorder; that in 
reliance upon such advice he decided to undergo such an operation; that prior to 
being operated upon he was in good health excepting he was troubled with chronic 
appendicitis; that, in order to produce anesthesia, novocaine was injected into the 
spine of Mr. Whatcott; that soon after he was under the influence of the anesthetic 
an incision was made in the usual way in his abdomen; that, while the operation 
was in progress and before it was completed, Mr. Whatcott’s respiratory organs 
began to fail and became paralyzed and failed to function properly, and, notwith- 
standing attempts were made to resuscitate him, his respiratory organs failed and 
he died. It is further, in substance, alleged in the complaint that at the time Mr. 
Whatcott was operated upon he, unknown to himself and to his physicians and 
surgeons, had an idiosyncracy or hypersusceptibility to the use of novocaine as an 
anesthetic; that the use of novocaine as an anesthetic upon him together with the 
incision made in his abdomen were the sole causes of his death; that the deadly 
effect of the anesthetic and the incision made in his abdomen were wholly unfore- 
seen and unexpected, and hence his death was purely accidental. 


\ demurrer to the complaint was overruled, and defendant answered, wherein 
it admitted most of the allegations of the complaint, but denied that the use of 
novocaine as an anesthetic and the making of the incision caused Mr. Whatcott’s 
death and denied that his death was accidental. Upon the issues thus joined 
trial was had to the court sitting with a jury. A verdict of no cause of action was 
returned by the jury, and judgment was rendered in accordance therewith. Plain 
tiff appeals. Her assignments of error are directed against the admission of evi- 
dence, the instructions to the jury, and the refusal of the court to grant a new 
trial. No cross-assignments of error are made by the respondent. 


\ discussion of the assignments relating to the court’s instructions to the jury 
requires a brief summary of that part of the evidence which is in conflict. The 
only issue raised by the pleadings and the only conflict in the evidence is with re- 
spect to the cause of Mr. Whatcott’s death. Dr. Perry G. Snow was called as a 
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witness by the plaintiff. He was shown to be qualified to testify as an expert 
touching the use of anesthetics and their effect upon the human body. His atten- 
tion was directed to the circumstances which admittedly surrounded the death of 
Mr. Whatcott. In answer to a hypothetical question, he expressed it as his opin- 
ion that, due to a hypersusceptibility or idiosyncracy of Mr. Whatcott to novo- 
caine, that drug to him was a deadly poison, and its injection into his spine was 
the sole cause of his death. Other doctors were called by the defendant who in 
substance testified that they would not venture an opinion as to what was the 
cause of Mr. Whatcott’s death and that it was a mere guess to say that it was 
the anesthetic used at the time of the operation. Upon the issues thus raised by 
the pleadings and the evidence, the trial court instructed the jury as follows: 

“The jury is instructed that it is not sufficient that it believes that the death 
of Mr. Whatcot may have resulted by reason of his alleged hypersusceptibility to 
this drug, but it must believe and find from the evidence that this alleged hyper- 
susceptibility did acually and independently of all other causes produce his death. 
You are not permitted to guess at what caused Mr. Whatcott’s death, but, before 
returning a verdict for plaintiff, you should be satisfied in your own minds, as 
reasonable men, that this alleged hypersusceptibility to the drug administered and 
this alone caused his death. In your deliberations and in your consideration of 
the evidence you may believe this alleged hypersusceptibility to the drug contributed 
to Mr. Whatcott’s death. You may also believe that there were other contributing 
causes. In such event, you are instructed that if you should reach these con- 
clusions, then your verdict should be for the defendant, for the reason that the 
hypersusceptibility to the drug was not the sole cause of Mr. Whatcott’s death 

“The jury is instructed that plaintiff has alleged that the death of John J. 
Whatcott resulted from his hypersusceptibility to a certain drug during a surgical 
operation. The policy of insurance which plaintiff has sued upon provided for 
payment when the death results from a personal bodily injury which is effected 
solely and independently of all other causes by the happenings of an external, 
violent and purely accidental event. You are, therefore, instructed that in order 
to find a verdict for plaintiff you must believe from the evidence that the death 
of plaintiff’s husband was effected solely by this alleged hypersusceptibility and 
independently of all other causes. In other words, if you believe that Mr. What- 
cott’s death may have resulted from causes other than that alleged, or if you are 
in doubt as to what caused his death, then your verdict should he for the defend- 
ant. 

Plaintiff excepted to the whole of the foregoing instructions and_to_ the 
various parts thereof. Error is assigned because of the instructions. Plaintiff 
contends that the instructions excepted to improperly require her to prove the 
exact or precise cause of the death of the deceased and that a part of these 
instructions cast upon her a higher degree of proof than the law imposes upon 
her. The contrary is contended by defendant. It is further urged by defendant 
that, even though it be conceded that Mr. Whatcott died because of his hyper- 
susceptibility to the anesthetic injected in him at the time of the operation, such 
fact would not entitle plaintiff to recover on the policy, and that the evidence 
received was so vague and uncertain as to the cause of his death that plaintiff 
did not make out a case for the consideration of the jury, and hence no prejudicial 
error was or could he committed in the instruction complained of. We are of 
the opinion, and so hold, that the evidence of Dr. Snow, if believed by the jury, 
—_ entitle plaintiff to a verdict. 

3] Counsel for the respective parties have cited numerous cases dealing 
with ae insurance policies containing provisions insuring against injury or 
death caused by accidental means. There is a sharp conflict in the adjudicated 
cases dealing with policies containing such provisions. Some of the cases hold 
that, an accident insurance policy providing that the insurer’s liability shall attach 
only when the injury is through accidental means, it is not sufficient that the 
result, that is, the injury or death which followed the means, was accidental, but 
that the means must be accidental. In those cases recovery is denied for the 
unexpected results of an intentional act. Such is the holding of the Supreme Court 
of Missouri in the case of Caldwell v. Travelers’ Insur. Co., 305 Mo. 619, 267 
S. W. 907, 39 A. L. R. 56, and also in a recent case of the Supreme Court of the 
United States, Florence Samuels Landress v. Phoenix Mutual Life Ins. Co. et al. 
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201 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934, 90 A. L. R. 1382. In those cases 
numerous other cases are cited and reviewed dealing with accident insurance 
policies which insure against injury or death caused by accidental means, and the 
conclusion is reached that, according to the great weight of authority, unexpected 
results caused by an intentional act are not covered by such a policy. The follow- 
ing cases are among those where it has been held that an insurance policy con- 
taining a provision insuring against injury or death caused by accidental means 
entitles the insured, or, in case of death, his beneficiary, to recover for the 
unusual or unexpected results of an intentional act, even though such results occur 
without mischance, slip, or mishap: Taylor v. New York Life Ins. Co., 176 Minn. 
171, 222 N. W. 912, 60 A. L. R. 959: Mutual Life Ins. Co. of N. Y. v. Dodge 
(C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290; Lewis v. Ocean Acc. & Guar. Corp’n, 
224 N. Y. 18, 120 N. E. 56, 7 A. L. R. 1129; Schleicher v. General Acc., F. & L. 
Assur. Corp’n, 240 Ill. App. 247: Jensma v. Sun Life Assur. Co. (9 C. C. A.) 
64 F.(2d) 457. The causes of death in the cases of Taylor v. New York Life 
Ins. Co., and Mutual Life Ins. Co. of New York v. Dodge, supra, involved the 
same cause of death as is relied upon by the plaintiff in this action. In both cases 
the insurer was held liable. The rule of construction of accident insurance policies 
followed in the cases last above cited has become the settled law in this jurisdic- 
tion. Richards v. Standard Acc. Ins. Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 
1183; Carter v. Standard Acc. Ins. Co., 65 Utah, 465, 238 P. 259, 41 A. L. R. 
1495; Billings v. Continental Life Ins. Co., 81 Utah 572, 21 P.(2d) 103. There is, 
however, a substantial difference between the language used in the policy here 
under review and the policies involved in the foregoing cases. The policy on which 
this action is founded provided for insurance against the happening of an acci- 
dental event. Among the definitions of the word “event” given in Webster’s New 
International Dictionary are, “the fact of taking place or occurring, that which 
comes, arrives, or happens; any incident, good or bad, especially one that is impor- 
tant or remarkable; the consequence of anything, the issue, conclusion, result,” 
etc. In discussing an accident insurance policy containing the identical language 
now being considered, the federal Court of Appeals for the Fourth Circuit said: 
“Surely ‘accidental event’ does not have, nor can it possibly have, the same sig- 
nificance or meaning as ‘accidental means.’ An event is the culmination or end that 
the ‘means’ may have produced or brought about. There is the same relationship 
between means and the event that results, that there is between cause and effect. 
The means may not have been in any way accidental, yet the event because of 
some unknown and unknowable factor highly accidental. An ‘accident’ as defined 
by Webster is: ‘An event which takes place without one’s foresight or expectation: 
an event that proceeds from an unknown cause, or is the unusual effect of a 
known cause, and therefore not expected.’” Continental Casualty Co. vy. Willis 
(C. C. A.) 28 F.(2d) 707, 708, 61 A. L. R. 1069. 

The death of Mr. Whatcott was an event which, if Dr. Snow’s testimony is 
to be believed, was the unexpected and unusual effect of the injection of novo- 
caine into the spine of Mr. Whatcott, and hence an accidental event within the 
meaning of the policy. No claim is made that the method of using the anzsthetic 
upon Mr. Whatcott was not external and violent within the meaning of the policy. 


[4] Appellant contends that she was entitled to a verdict if her husband’s 
death was brought about by the operation, that it was not necessary for her to 
prove that the use of the anzsthetic was the sole cause, and therefore that the 
court was in error in instructing the jury that to entitle plaintiff to recover it was 
necessary for them to “believe from the evidence that the death of plaintiff’s hus- 
band was effected solely by this alleged hypersusceptibility and independent of all 
other causes.” The objection to the instructions was well taken. Plaintiff alleged 
that the death of her husband was caused by the use of the anesthetic and the 
operation. The evidence shows without conflict that it is very unusual for a per- 
son to die as the result of an incision such as that made on the abdomen of the 
deceased. Death from an incision is no less an accidental event than is death 
caused by the injection of novocaine. Death caused by either or both is according 
to all of the evidence an unusual effect which cannot be foreseen and may not be 
reasonably expected. An event which is unusual and unexpected is none the less 
accidental when it results from two causes rather than from a single cause. The 
instructions complained of were prejudicial and require a reversal of the judgment. 
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The judgment is reversed. This cause is remanded to the district court of 
Salt Lake county, with directions to grant a new trial; costs to appellant. 
Straup, C. J., and Folland, Ephraim Hanson, and Moffat, JJ., concur. 





KEEFE v. FRATERNAL PROTECTIVE INS. CO. et al. 
Supreme Court of Vermont. Rutland. Jan. 2, 1935. 
176 Atlantic Reporter 305. 
INSURANCE. 


Where dispute existed between insurer and insured as to payment for dis- 
ability, insured’s acceptance and retention of insurer’s check, for disability period 
claimed by insurer, reciting that check was in full payment of insured’s claim, 
held accord and satisfaction, notwithstanding insured wrote insurer a letter demand- 
ing further payment. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Exceptions from Rutland Municipal Court; Milkford K. Smith, Judge. 

Action by David M. Keefe against the Fraternal Protective Insurance Com- 
pany and another. Verdict and judgment for plaintiff. On defendant's exceptions. 

Judgment reversed, and judgment for defendant. ( 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sherburne, 
JJ. 

Novak & Bloomer, of Rutland, for plaintiff. 

Clayton H. Kinney, of Rutland, for defendants. 

Mouton, Justice. 

This is an action of contract upon a policy of accident insurance. Verdict and 
judgment below were for the plaintiff, and the cause has come before us upon the 
defendant’s exceptions. 

The policy was issued to the plaintiff on July 21, 1931, by the Fraternal Pro- 
tective Insurance Company. On or about November 18, 1931, the name of the 
insurer was changed to the Massachusetts Indemnity Insurance Company. On or 
about May 6, 1932, the plaintiff received an accidental injury, and made proof 
thereof to the insurer. Payments for six weeks’ total disability at $25 a week 
(the sum provided in the policy) were made to him, but thereafter a dispute 
arose concerning the duration of the disability. The plaintiff asserted that it lasted 
15 weeks, and that there was the sum of $225 still due to him, while the defendant 
maintained that the period was 9 weeks only, leaving a final payment of $75. 

On September 6, the defendant wrote to the plaintiff calling his attention to 
the facts upon which it was claimed that his total disability had ceased, and con- 
cluding as follows: “We therefore advise that we have approved as a final and 
total adjustment in your case, indemnity for 9 elapsed weeks, amounting to the 
sum of $225.00. Deducting $150.00, which was advanced to you pending your dis- 
ability, we enclose check herewith for a balance of $75.00.” The inclosed check 
for this amount stated upon its face: “In full payment for claim No. 87217.” And 
on the back, just above the line for indorsement, was printed: “The endorser 
hereby acknowledges receipt of the within named amount for the purpose desig- 
nated on the reverse side hereof.” The plaintiff wrote to the defendant on Sep- 
tember 15 his letter commencing: “Your letter of September 6th,” and closing: 
“Therefore I claim one hundred and fifty dollars due me for full indemnity for 
fifteen weeks.” No reply appears to have been made by the defendant. Some time 
later, the plaintiff indorsed and cashed the check, and retained the proceeds. 

The question is whether the trial court erred in denying the defendant's 
motion for a directed verdict upon the ground that the evidence showed, as a 
matter of law, an accord and satisfaction, which defense had been made an issue 
hy the pleadings. 

_[1, 2] The plaintiff testified that he did not accept the amount of the check 
in full setthkement of his demand, and that he knew of no condition attached to 
the check, although he understood that the phrase “claim No. 87217,” appearing 
thereon, referred to his claim. He said that he did not get the letter of September 
6th; that he did not open it, but that it was opened by his wife when he was 
away from home; that he found, on his return, that a check had come, but no 
ee Again he said that he did not remember the letter and would not say that 
he had not received it. However, his letter of September 15th puts the matter in 
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a clear light. It opens, as we have seen, with a specific reference to the defend- 
ant’s communication. It is also significant that it contains a further reference to, 
and an exact quotation from, certain language used by the defendant, which was 
as follows: “Furthermore, your contract as a condition for the payment of 
indemnity, requires regular and continuous and frequent medical attendance by a 
physician.” The plaintiff, in his letter, said: “I note that you mention the fact that 
indemnity requires regular and continuous and frequent medical attendance by a 
physician.” 

Thus it appears beyond question that the plaintiff knew the contents of the 
letter of the 6th, and was aware of the condition upon which the check was sent. 
His use of the check, in view of the statements in the letter to him, and the 
information appearing upon the check itself, bars his action to recover a greater 
sum. 

“It is a well-settled rule in this state that, if one, who has a disputed or 
unliquidated claim against another, accepts and retains a less amount than he 
claims is due, which is offered by the other in full settlement of such claim, it 
operates as an accord and satisfaction of such claim, and further controversy 
respecting it is ended. Dow v. A. C. Cheney Piano Action Co., 104 Vt. 350, 357, 
160 A. 274, 277, and cases cited. The plaintiff could not escape the legal effect 
of his acceptance of the sum offered by writing to the defendant and demanding 
a further amount. Murphy v. Little, 69 Vt. 261, 263, 37 A. ¢ 

Willey v. Warden, 27 Vt. 655, relied upon by the plaintiff, is not in point, 
since, as the opinion states, there was nothing in that case showing that the plain- 
tiff was required to accept what he took in full for his claim. 

It is not necessary to consider the other questions raised upon trial. 

Judgment reversed, and judgment for the defendant to recover its costs. 


KLINE v. WASHINGTON NAT. INS. CO. 
Supreme Court of Wisconsin. Jan. 8, 1935. 
258 Northwestern Reporter 370. 
INSURANCE. 

Insured’s misrepresentation, increasing risk, in application for a¢cident and 
sickness policy that he had not been disabled by accident or illness during last ten 
years, must be deemed material and to avoid policy (St. 1933, § 209.06). 

(For other cases, see Insurance, Dec. Dig. § 291[1, 7].) 

2. INSURANCE. 

Insurer’s soliciting agent’s knowledge of insured’s previous illness and falsity 
of statement, written by agent in application for accident and sickness policy that 
insured had not been disabled by accident or illness during last ten years, must be 
considered insurer’s knowledge, so as to defeat its right to claim that policy was 
void because of such statement (St. 1933, § 203.13 (1). 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE. 

False swearing, knowingly and willfully done by insured to secure indemnity, 
with intent to defraud insurer, avoids accident and sickne ss policy so providing, re- 
gardless of whether insured derived any advantage to insurer’s prejudice in con- 
sequence thereof. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

5. INSURANCE. 

Any trick, artifice, or deception, practiced by insured to secure advantage in 
adjustment or payment of loss to insurer’s prejudice, avoids policy, regardless of 
whether damages actually resulted to insurer 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

6. INSURANCE. 

Insured’s deliberate false swearing in proof of claim under accident and sick- 
ness policy that he had never before been afflicted by any illness or disease held 
to invalidate claim, regardless of whether he derived any advantage to insurer’s 
actual prejudice in consequence thereof. 


(For other cases, see Insurance, Dec. Dig. § 553[1].} 
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7. INSURANCE. 

Fraudulent intent, invalidating claim under accident and sickness insurance 
policy for false swearing in attempting to secure indemnity, will be inferred from 
false representation, made by insured with knowledge of its falsity and intent that 
insurer shall act thereon. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

Appeal from a judgment of the Circuit Court for Chippewa County; James 
Wickham, Circuit Judge. 

Reversed. 

Action to recover from defendant, Washington National Insurance. Company, 
on a policy which it had issued to plaintiff, Larry B. Kline, to insure against loss 
by reason of accident and sickness. Defendant denied liability, and the resulting 
issues were submitted to a jury for a special verdict, upon which the court entered 
iudgment for plaintiff. Defendant appealed. 

Alexander Wiley, of Chippewa Falls, for appellant. 
W. H. Stafford and Harold E. Stafford, both of Chippewa Falls, for respond- 
ent. 

Fritz, Justice. 

Under date of March 28, 1933, the defendant issued the policy in suit to plain- 
tiff to insure against loss to him as the result of disability due to accident and 
sickness. Plaintiff sustained loss within the coverage of the policy by reason of 
appendicitis, which resulted in disability, and necessitated medical treatment, in- 
eluding an operation. Defendant denied liability on several grounds. 

1. Plaintiff falsely answered “No” to a question in the printed application for 
the policy, which read: “Have you been disabled by either accident or illness, or 
received medical or surgical attention during the last ten years?” That false ans- 
wer was written with plaintiff's knowledge by an assistant to defendant’s agent 
when he solicited the writing of the insurance. However, plaintiff testified, in 
contradiction of the agent’s testimony, that plaintiff had correctly informed the 
agent that within that ten-year period he had been disabled because of enteritis and 
an infected inguinal gland, but the agent had said that it was not necessary to 
mention those matters because that would but delay the issuance of the policy. 
On the resulting issue of fact, the jury found that the plaintiff had fully and 
truthfully informed the agent as to such prior illness; that the false answer 
was not made with intent to deceive; and that the matter misrepresented did not 
contribute to the loss, but that it did increase the risk. 

{1-3] As the matter misrepresented increased the risk, as the jury found, that 
misrepresentation, under section 209.06, Stats., is to be deemed material and to 
avoid the policy. Demirjian v. New York Life Insurance Company, 205 Wis. 71, 
236 N. W. 566. However, the court rightly concluded that, as plaintiff had fully 
informed the defendant’s agent as to the prior illness and medical attention, and the 
latter had said that it was not necessary to mention that illness, the agent’s knowl- 
edge as to that illness and the falsity of the written answer was to be considered 
the knowledge of the defendant, by virtue of section 203.13(1), Stats.; and that 
because of that section, that constructive knowledge on the part of the defendant 
defeated the right to claim that the policy was void because of that false answer. 
Although plaintiff, by virtue of a subsequent affirmative answer to another question 
in the application, agreed that “the Company is not bound by any knowledge of or 
statements made by or to any agent unless written herein,” and that the right to 
recovery shall be barred if any statement in the application material to the accep- 
tance of the risk or to the hazard is false, nevertheless, the provision in section 
203.13(1), Stats., controls, in so far as it is therein provided that “any fact which 
breaches a condition of the policy and is known to the agent when the policy is 
issued or the application made shall not void the policy or defeat a recovery thercon 
in the event of loss.” 

[4-6] 2. After the special verdict had been prepared by the court, the defend- 
ant was permitted to amend its answer by alleging, as an additional defense, that, 
under provisions of the policy, it was agreed that “fraud, concealment or false 
swearing in attempting to secure indemnity shall invalidate any claim”; that on 
August 8, 1933, plaintiff swore in his proof of claim “that. he hadn’t had any 
medical attendance during the past ten years, and had not ever been afflicted by 
any illness or disease; all of which was false, as the plaintiff well know”; and “that 
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this false swearing voided” the policy. It is undisputed that in a proof of loss made 
hy —. under oath on August 8, 1933, he falsely answered that he had never 
‘fore been subject to or afflicted with other illness, disease, infirmity, or weak- 
“eal had not had any medical attendance or physician attending him during 
the past ten years. No agent of the defendant prompted or participated in any 
manner in the making of those willfully false statements by the plaintiff. The only 
excuse, to which he testified, was that, when he made that false statement under 
oath, he still believed the agent’s former statement that it was not necessary to 

ention his former illness and medical treatment. The court did not submit to 
the jury any question for the determination of any issue of fact in respect to the 
allegations which were added, as stated above, to the defendant’s answer by amend- 
ment. Instead, the court held that, as the company had knowledge of the former 
illness, it was not deceived by those false answers in the proof of loss, and, as 
those answers “related to a subject which was no longer material to the insurance,” 
the undisputed, willful false swearing and concealment in attempting to secure in- 
demnity did not invalidate plaintiff's claim, notwithstanding the express provision 
in the policy that fraud, concealment, or false swearing in attempting to secure 
indemnity shall invalidate any claim. 

The court’s conclusion in that respect was erroneous. In view of that pro- 
vision in the policy, the decision in Meyer v. Home Ins. Co., 127 Wis. 293, 299, 106 
N. W. 1087, 1088, controls, in so far as this court then said: “If there was false 
swearing within the meaning of the policy, it was immaterial whether plaintiffs de- 
rived any advantage to the prejudice of the defendants in consequence thereof or 
uot. * * * The use of the words ‘false swearing’ in connection with the word ‘fraud’ 
plainly indicates that either fraud or false swearing was designed to have the ef- 
tect of defeating the policy, regardless of the ultimate effect of the false swearing 
upon either party to the contract. False swearing, when knowingly and willfully 
done, with intent to defraud the insurer, avoids the policy regardless of the ultimate 
effect of such false swearing, and it is very plain that the word ‘fraud’ was used 
in connection with the words ‘false swearing’ so as to cover frauds otherwise than 
by false swearing. It is clear that if the words ‘false swearing’ be given their 
plain ordinary meaning, they cannot be held to mean, that it was only ‘false swear- 
ing’ which worked an advantage to the insured to the prejudice or injury of the 
insurer in the adjustment and payment of the loss that can avoid the policy.” 

\s was said in F. Dohmen Co. (Limited) v. Niagara Fire Ins. Co., 96 Wis. 38, 
56, 71 N. W. 69, 74, “* * * Any trick, artifice, or deception practiced with the ob- 
ject of securing some advantage in the adjustment or payment of a loss under a 
policy of insurance to the prejudice of the insurer, and liable to have that effect, 
avoids the policy,” regardless of the fact whether damages actually resulted to the 
insurance company. See, also, Bannon y. Insurance Co. of North America, 115 
Wis. 250, 91 N. W. 666; Fink v. La Crosse Mut. Fire Ins. Co., 203 Wis. 350, 234 
N. W. 339; Liberty Tea Co. v. La Salle Fire Ins. Co., 206 Wis. 639, 238 N. W. 399. 

In the case at bar, over six months had elapsed between the presentation of 
plaintiff's application on January 19, 1933, and his making of his proof of loss on 
\ugust 8, 1933. Those were separate transactions and remote, in point of time, 
from each other. Although, under section 203.13(1), Stats., the defendant was con- 
structively charged with knowledge, at the time it accepted plaintiff's application, of 
the falsity of his answer in respect to former illness, in plaintiff’s application, as 
written by defendant’s agent, that agent had nothing whatsoever to do with the 
subsequent adjustment or payment of plaintiff’s indemnity, or his deliberate false 
swearing in his proof of claim to obtain indemnity. The questions which the de- 
owe int was entitled to have the plaintiff answer in making his proof of loss, the 

defendant was then entitled to have the plaintiff answer truthfully, so as to then 
give the defendant true and correct information in respect to any former illness or 
medical treatment, regardless of any constructive knowledge which the defendant 
may have had theretofore, by virtue of the application of section 203.13(1), Stats. 


Plaintiff’s intentional and willful false swearing and concealment in his proof 
of loss on August 8, 1933, manifestly deprived defendant of then receiving informa- 
tion which it then regarded as material, and was then entitled to receive from plain- 
tiff himself, so that it could then investigate plaintiff’s claim with such truthful in- 
formation as it then was entitled to have at hand in regard to the facts in that re- 
spect. Plaintiff’s deliberate concealment and false swearing in his proof of loss 


SS: 





1350 The Insurance Law Journal, Vol. 84 [June, 1935 


undoubtedly tended to deceive the defendant, and to secure to the plaintiff such 
an advantage in his attempt to obtain indemnity that it invalidated his claim under 
the policy, by reason of the provision therein which expressly prescribed that con- 
sequence in the event of such false swearing. Whether plaintiff in fact derived 
any advantage to the actual prejudice of defendant, in consequence of that false 
swearing, is, as was held in Meyer v. Home Ins. Co., supra, immaterial. Regard- 
less of the ultimate actual effect in that respect, under such a provision in a policy, 
deliberate false swearing is intended to defeat the recovery of indemnity. 

[7, 8] As it appears conclusively, under the evidence, that the false swearing in 
question was willful, intentional, and in relation to material matters, and as, “where 
a representation is made with knowledge of its falsity, and with intent that it shall 
be acted upon, the necessary fraudulent intent will be inferred” (Fink v. La Crosse 
Mut. Fire Ins. Co., supra, page 350 of 203 Wis., 234 N. W. 339, 341), and the record 
admitted of no finding favorable to plaintiff in respect to the issues in the allega- 
tions made in the amendment to the defendant’s answer, the above-mentioned rule, 
which is prescribed by section 270.28, Stats., that it must be deemed that issues 
not submitted to the jury were determined by the court in conformity with the 
judgment rendered, is inapplicable as to the issues raised by that amendment. On 
the contrary, in view of the record, the finding on those issues would, as a matter 
of law, have to be in favor of the defendant, and, upon a finding which should 
have been made to that effect, the false swearing should have been held to in- 
validate the plaintiff’s claim for indemnity under the policy. 

Judgment reversed and cause remanded, with directions to dismiss the com- 
plaint. 
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FIRE 
FIDELITY PHENIX FIRE INS. CO. OF NEW YORK vy. VALLONE et al. 


No. 7155. 
Circuit Court of Appeals, Fifth Circuit. Dec. 18, 1934. 
Rehearing Denied Jan. 11, 1935. 
74 Federal Reporter (2d) 137. 
1. INSURANCE. 

In action on policy covering loss or damage by fire or by explosion of 
artificial or natural gas whether fire ensued or not, where uncontradicted evidence 
showed that there had been both fire and explosion and there was evidence tend- 
ing to prove that fire occurred first, although evidence as to whether explosion 
was caused by natural or artificial gas or by gasoline was conflicting, case held 
for jury. 

(For other cases, see Jiisurance, Dec. Dig. § 668[10].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Texas; Thomas M. Kennerly, Judge. 

Action by V. Vallone and another against the Fidelity Phenix Fire Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Austin Y. Bryan, Jr., of Houston, Tex., for appellant. 

J. A. Platt and Ben Campbell, both of Houston, Tex., for appellees. 

Before Bryan, Foster, and Walker, Circuit Judges. 

WALKER, Circuit Judge. 

The insured named in a policy issued by the appellant, and a beneficiary named 
in a loss payable clause contained in that policy, brought separate actions for 
the recovery of the amounts recoverable by them, respectively, under the terms of 
the policy for the loss or destruction of a dwelling described therein. The policy 
insured, to a stated amount and subject to exceptions stated therein, the property 
covered by it “against all direct loss or damage by fire.” The body of the policy 
contained the provision: “This company will not be liable for any damage by 
explosion of artificial or natural gas unless fire ensues, and then for damage by 
fire only.” By a clause added to the policy it was made to cover all immediate 
loss or damage to the property covered by the policy “caused by the explosion of 
natural or artificial gas, whether fire results or not.” The amended petition of 
each of the appellees alleged that on a stated date, while the policy was in full 
force and effect, said dwelling was totally and entirely destroyed by fire. The 
iusured’s amended petition alieged in the alternative that if the alleged loss and 
damage was not directly and proximately caused by fire “said loss and damage 
was an immediate one directly and proximately caused by an explosion of natural 
and/or artificial gas.” The allegations of the amended petitions were put in issue. 
The trial on the issues joined resulted in a verdict and judgment in favor of 
the plaintiffs, appellees here. Rulings on which a reversal is sought are denials of 
requested instructions and the overrulings of objectigns made to parts of the open- 
ing argument to the jury of counsel for the appellees. 

[1] The insured dwelling was destroyed between 11 and 12 o’clock at night, 
after the insured and other occupants of it, his wife and children, had been absent 
from it several hours. Testimony showed that when insured and members of his 
family left the house it was locked and the windows and doors were closed; that 
natural gas was used in the house; that it contained an automatic water heater, 
and pilot lights thereof were burned continuously; that there were individual gas 
heaters in each room, and gas was used in the cooking stove; that there was no 
gasoline in the house, no benzine, Greek fire, gunpowder, naptha, nitroglycerine, 
no petroleum, or oils of any kind. Uncontradicted evidence showed that there was 
both a fire and an explosion. There was evidence tending to prove that the inside 
of the house was on fire before the explosion occurred. There was evidence tend- 
ing to prove that the explosion which occurred was caused by natural or artificial 
gas. Other evidence tended to prove that the explosion was caused by gasoline. 

As the policy insured against loss or damage caused by fire or by an explo- 
sion of artificial or natural gas, whether fire ensues or not, in the indicated state 
of the evidence, the court did not err in refusing requests that a verdict in favor 
of appellant be directed. 





1352 The Insurance Law Journal, Vol. 84 [June, 1935 


[2] Several instructions requested by the appellant dealt with the question 
whether or not the explosion preceded or followed the fire. The terms of the 
policy made that question immaterial if the explosion which occurred was one of 
natural or artificial gas. In its oral charge to the jury (no part of which was 
excepted to), the court, after stating that no evidence showed what part of the 
loss or damage was caused by fire and what part thereof was caused by the 
explosion, instructed the jury “that if you find that any damage occurred by an 
explosion other than natural gas or artificial gas, you will find for the defendant, 
although it may be you will think some damage was caused by fire.” Under that 
instruction the jury could not find for the appellees if they found that the explo- 
sion which occurred was other than of natural or artificial gas, whether it 
occurred before or after the fire started. The instruction given by the court to the 
jury kept the refusal of the requested instructions in question, or of any of them, 
from being harmful to the appellant, though some or all of those requested 
instructions properly could have been given. 

The record shows no reversible error. The judgment is affirmed. 


LONDON & SCOTTISH ASSUR. CORPORATION OF LONDON, ENGLAND 
v. SMITH. 6 Div. 541. 
Supreme Court of Alabama. Jan. 17, 1935. 
158 Southern Reporter 892. 
3. INSURANCE. 

Complaint against insurer by assignee of mortgagee under loss payable clause 
in fire policy held not to state cause of action, where complaint failed to allege 
in terms or legal effect the loss payable clause, or that there was a balance due 
on mortgage and amount thereof. 

(For other cases, see Insurance, Dec. Dig. § 633.) 

4. INSURANCE. 

Clause voiding fire policy where subject of insurance was a_ building on 
ground not owned by insured in fee simple held good defense to action against 
insurer by assignee of mortgagee under loss payable clause, since clause defeating 
recovery by insured also defeated recovery by mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

10. INSURANCE. 

Charge that assignee of mortgagee under loss payable clause in fire policy 
could not recover thereunder if damages on account of fire were repaired prior 
to assignment /iecld properly refused because forbidding recovery though repairs 
may have been made by mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

11. INSURANCE. 

Charges barring recovery by assignee of mortgagee under loss payable clause 
in fire policy for damages to heating plant in apartment caused by overheating 
of plant held properly refused under evidence, since mortgagee’s security was 
impaired to extent that property was damaged by fire. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of fire insurance by W. W. Smith, as assignee of Alabama 
National Life Insurance Company, against the London & Scottish Assurance Cor- 
poration of London, England. From a judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Pleas 6 and 7 are as follows: 


“6. Defendant avers that the plaintiff’s right is based on an assignment from 
the Alabama National Life Insurance Company, a corporation; that said Alabama 
National Life Insurance Company’s sole interest in the property at the time of the 
fire and at the time of the assignment was that of mortgagee of said property, 
and that after the alleged fire the said damage alleged to have been done to said 
property was repaired and replaced so that the security of said mortgagee was the 
same security as prior to the alleged fire, and said repairs and replacements were 


effected prior to the time of the assignment to the plaintiff by said Alabama 
National Life Insurance Company.” 
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“7. Defendant avers that at the time of said alleged assignment the said dam- 
age alleged to have been caused by said fire had been repaired and replaced and 
that the security held by the mortgagee making said assignment at the time of 
the assignment was the same security originally given to said mortgagee.” 

To the question propounded to witness Fairley on cross-examination, the 
defendant objected “on the ground that it called for immaterial, irrelevant, incom- 
petent, illegal, and impertinent, testimony and not properly hypothesized.” 

The following charges were refused to defendant: 

“F. The court charges you, gentlemen of the jury, that if you are reasonably 
satisfied from the evidence that prior to the date of the alleged assignment by 
the Alabama National Life Insurance Company to this plaintiff all damages, 1f 
any, on account of said alleged fire were repaired. you cannot find for the plaintiff.” 

“SS. The court charges you that if you believe the evidence in this case you 
cannot find for the plaintiff for any damages to the heating plant.” 

“TT. The court charges you that the defendant would not be liable under the 
policy sued on for any damages caused to the heating plant, if you are reasonably 
satisfied there was any damages, caused by overheating of said heating plant from 
within said heating plant.” 

The jury returned a verdict for $2,000 in favor of the plaintiff. Defendant 
filed a motion for a new trial. Thereafter the trial court entered the following 
order on the motion: “It is ordered and adjudged by the court that the plaintiff 
enter remittitur of damages in the sum of five hundred ($500.00) dollars and 
that the defendant’s motion be and the same is hereby overruled. Defendant 
excepts. Plaintiff excepts.” 

H. H. Grooms and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

H. M. Abercrombie and Mullins & Deramus, all of Birmingham, for appellee. 

KNIGHT, Justice. 

Suit upon a fire insurance policy. The plaintiff has stated his cause of action 
in one count, in which he sues as assignee of the Alabama National Life Insur- 
ance Company. 

It is averred in the complaint, count A, that the defendant insured a certain 
apartment house against loss or injury by fire and other perils; that this building 
was, while the ihsurance was in force, damaged by fire. This policy was issued 
to the plaintiff as owner of the building. ; 

It is averred that the policy of insurance contained a stipulation, provision, 
or agreement whereby loss or damage, if any, under the policy should be payable 
to Alabama National Life Insurance Company, as first mortgagee, as its interest 
might appear. It is then averred that on, to wit, the 2d day of March, 1928 (after 
the loss had been suffered), the Alabama National Life Insurance Company, for 
a valuable consideration, assigned and transferred to the plaintiff any interest it 
may have had in and to “any amount due under the terms of the policy.” The 
transfer is set out in hec verba. ; 

The appellant’s third assignment of error presents for review the propriety 
of the court’s action in overruling the defendant’s demurrer to the complaint. 

It is first urged against the complaint that it is vague and indefinite as to 
whether the plaintiff is proceeding in his original and individual capacity, as the 
insured under the policy contract, or only as the assignee of the policy as to any 
loss that may have occurred thereunder, or whether he is suing in both capacities. 

As we construe the complaint, the plaintiff has proceeded in virtue of his right 
as assignee of the Alabama National Insurance Company, mortgagee, to recover 
such, and only such, loss as the said mortgagee could have recovered. The sum- 
mons commands the defendant to appear and answer “the complaint of W. W. 
Smith, as assignee of the Alabama National Life Insurance Company.” While the 
summons was issued by the clerk of the court, we may well assume that it fol- 
lowed the caption of the complaint. On appeal, under our rule 26, the clerk is 
required, in preparing the transcript, to set out the style of the cause: and the 
style of the cause, as stated in the transcript before us, is: “W. W. Smith, as 
assignee of the National Life Insurance Company, a corporation, Plaintiff v. 
London and Scottish Assurance Corporation, a corporation, Defendant.” We hold 
that this suit is by the plaintiff, suing in virtue of his right as assignee of the 
Alabama National Life Insurance Company. 
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[3] However, the complaint, in our opinion, was defective in one particular, 
It wholly failed to set forth either in terms or legal effect the “loss payable 
clause” by which the Alabama Life Insurance Company became a party to the 
contract of insurance. The complaint was defective in not averring that there was 
a balance still due and owing on the mortgage, and the amount of such balance. 
For aught averred to the contrary, the entire debt secured by the mortgage had 
been paid before the fire occurred. Apt grounds of demurrer were assigned to 
this defect in the complaint, and the court erred in not sustaining the same. 

With its demurrer overruled, the defendant filed a number of pleas—the 
general issue and special pleas. The case went to the jury on plea 1 (general 
issue) and pleas 6, 7, 8, 11, 12, and 13. 

It is insisted that the court committed error in sustaining plaintiff's demurrer 
to plea 5. There is merit in the insistence. 

[4] Plea 5 brought forward a provision of the policy contract to the effect 
that the entire policy “shall be void * * * if the subject of the insurance be 
a building on ground not owned by the insured in fee simple.” The defendant set 
up in this plea that the “subject of the insurance was a building not on ground 
owned by the insured in fee simple.” 

It will be noted that the complaint averred that the policy “contained a 
stipulation, provision, or agreement, whereby loss or damage, if any, under the 
policy should be payable to Alabama National Life Insurance Company, as first 
mortgagee, as its interest might appear.” 

There is nothing in the complaint to .show that the policy would not be 
avoided, as to the designated payee, by acts of the insured done or suffered con- 
trary to the provisions of the policy contract, or that the terms or conditions of 
the policy providing for a forfeiture, which applied as to the insured, would not 
apply to the mortgagee. In the absence of such averments, we must hold, in con- 
sonance with our previous decisions, that any of the terms or conditions of the 
policy, which would defeat recovery by the insured, would also defeat recovery 
by the mortgagee. This was our holding in the case of Home Loan & Finance Co. 
v. Fireman’s Fund Ins. Co. of San Francisco, Cal., 221 Ala. 529, 129 So. 470, 471, 
wherein it was observed: “A forfeiture by reason of complete change of owner- 
ship without the consent of the insurer, so that the policy is no longer in force 
in favor of the insured, defeats also the claim of his appointee. 26 C. J. p. 44; 
2 Cooley’s Briefs on Ins. (2d Ed.) 1267 and 1287; Hartford Fire Ins. Co. v. 
Liddell, 130 Ga. 8, 60 S. E. 04, 14 L. R.A. (N. S.) 168, 124 Am. St. Rep. 157; 
Southern States F. & C. Ins. Co. v. Napier, 22 Ga. App. 361, 96 S. E. 15; Brecht 
v. Law, Union & Crown Ins. Co. (C. C. A.) 160 F. 399, 18 L. R. A. (N. S.) 197, 
and note: Boston Co-Operative Bank v. American C. Ins. Co., 201 Mass. 350, 87 
N. E. 594, 23 L. R. A. (N. S.) 1147, and note; Roper v. National Fire Ins. Co., 
IGG ON: ©. 15h 76S. S68.” 

Plea 5, therefore, presented a defense to the action, as stated in the complaint, 
and the court committed error in sustaining plaintiff's demurrer thereto. The 
plaintiff could have anticipated this defense by bringing forward the terms of the 
“loss payable clause,” naming the mortgagee as payee, which plaintiff subsequently 
introduced in evidence; or, failing in that, he could have replied to the plea by 
setting up the terms of the agreement designating the mortgagee as payee under 
the loss payable clause as executed. 

In view of the fact that there may be another trial of this cause, it may be 
proper here to state that further consideration should be given to the sufficiency 
of pleas 6 and 7. The sufficiency of these pleas is not presented here for con- 
sideration, and hence we are not called upon to pass upon the same. 

We will dismiss consideration of the sufficiency of plea 9, with the observa- 
tion that this assignment of error is not insisted upon. The plea presented no 
answer to the complaint. 

[5] Plaintiff, while testifying to certain injuries caused by the fire to the 
equipment in the compartment where the boiler was located, was _asked the fol- 
lowing question by his attorney: “What did that damage amount to?” The defend- 
ant interposed proper and timely objection to the question. The court overruled 
the objection, and permitted the witness to state the amount in dollars of such 
damages. This ruling of the court was clearly erroneous. Alabama Power Co. v. 
Smith (Ala. Sup.) 155 So. 601; Montgomery & West Point R. Co. v. Varner, 19 
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Ala. 185: Hames v. Brownlee, 63 Ala. 277; St. L. & S. F. R. R. Co. v. Cash Grain 
Co., 161 Ala. 332, 50 So. 81; Hardaway-Wright Co. v. Bradley Bros., 163 Ala. 
596, 51 So. 21; City of Ozark v. Byrd, 225 Ala. 332, 143 So. 168. The quantum 
of damages was for the jury to ascertain and tix. What was said in the case of 
Atlanta & Birmingham Air Line Ry. Co. v. Brown, 158 Ala. 607, 48 So. 73, 76, 
is here directly in point: “The court erred in allowing the witness (plaintiff) to 
testify as to what the amount of the damage done to the fruit trees was. A wit- 
ness cannot give his opinion as to the amount of damage. The province of the 
jury is to ascertain the amount of damage, and the witness must testify to facts, 
upon which the jury must base its findings. Donnell v. Jones, 13 Ala. 490, 510, 
® Am. Dec. 59, et seq.; Montgomery & W. P. R. v. Varner, 19 Ala. 185; Ala. 
& Fla. R. v. Burkett, 42 Ala. 83, 87, 88; Chandler v. Bush, 84 Ala. 102, 4 So. 207; 
Dushane v. Benedict, 120 U. S. 631, 647, 7 S. Ct. 696, 30 L. Ed. 810; Hames v. 
Brownlee, 63 Ala. 277; Young & Co. v. Cureton, 87 Ala. 727, 6 So. 352; 4 Enc. 
Ev. pp. 12, 13. For the same reason the question to said witness, ‘In your judg- 
ment, what was the injury or damage done to the land?’ and the question, in the 
same words, to the witness Green, plainly, on their face, called for the illegal testi- 
mony; and the questions and answers should have been excluded.” 

[10] It is apparent that charge F, refused to defendant, was predicated upon 
pleas 6 and 7, and the evidence offered thereunder. If it be conceded that these 
pleas were sufficient in law to bar a recovery, the charge was bad, in that it 
required a finding for defendant, although, the alleged repair may have been made 
by the Alabama National Life Insurance Company. 

[11] Unquestionably, if the property covered by the insurance policy was 
damaged by the fire, to the extent of that damage, the Alabama National Life 
Insurance Company’s security would have been impaired. The defendant, under 
the evidence, was not entitled to have the jury instructed in the terms of either 
of its refused charges SS or TT. 

[12] We come now to a consideration of the defendant’s motion for a new 
trial. The trial court evidently intended to force a remittitur of damages, being, 
we are persuaded, of the opinion that the damages awarded the plaintiff were 
excessive by $500. We know of no authority in law which permits a trial court to 
direct a remittitur of damages against the will of the party recovering the same. 
Therefore the order of Judge Snyder, directine the plaintiff to enter a remittitur 
of damages in the sum of $500 against the objection and exception of plaintiff, 
was unauthorized and void. 

[13] The evidence in this case has been carefully examined by us. As we 
view it, there was some foundation in the evidence for a verdict, in some amount, 
for the plaintiff, but the amount awarded him, in our opinion, is so grossly exces- 
sive as to stamp thé verdict as being unjust and contrary to the great weight of 
the evidence. If there were no other errors requiring a reversal of the cause, we 
would feel constrained to reverse the trial court for not granting defendant's 
motion for a new trial. 


For the errors pointed out, the judgment of the circuit court is reversed, and 
the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


LINCOLN BANK & TRUST CO. v. HARTHILL et al. 
Court of Appeals of Kentucky. Dec. 21, 1934. 
77 Southwestern Reporter (2d) 394. 
INSURANCE. 


In action by mortgagor’s grantees to recover loss sustained by fire from mort- 
gagee who had agreed to transfer policy to grantees, evidence entitled plaintiffs to 
directed verdict. 

Evidence disclosed that at transaction at which mortgagor conveyed 
property, officer of mortgage bank stated bank would transfer insurance 
policies to grantees; that subsequently another of mortgagee bank’s officers 
told grantees’ attorney that policies would be transferred immediately ; that 
due to procrastination of officers of mortgagee bank and lack of expedition 
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in operation of its departmental machinery through which transfer was to 

be made, fire occurred before transfer was completed. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

2. INSURANCE. 

Mortgagee’s agreement to transfer insurance policies on mortgaged premises 
irom mortgagor to mortgagor’s grantees was supported by consideration, where 
mortgagee held policies as collateral security for loan. 

(For other cases, see Insurance, Dec. Dig. § 104.) 

Appeal from Circuit Court, Jefferson County, Cammon Pleas Branch, Second 
Division. 

Action by Henry C. Harthill and another against the Lincoln Bank & Trust 
Company. From a judgment for the plaintiffs, defendant appeals. 

Affirmed. 

Gordon, Laurent & Ogden, and T. M. Galphin, Jr., all of Louisville, for ap- 
pellant. 

Ewing L. Hardy and Marshall B. Hardy, both of Louisville, for appellees. 

Drury, Commissioner. 

Dr. Henry C. Harthill and wife, whom we shall call the plaintiffs, recovered a 
$3,000 judgment against the defendant, and it appeals. 

In 1930 Charles N. Koch and wife mortgaged to the defendant the premises 
involved to secure a loan of $7,000. He agreed to keep the buildings on the prem- 
ises fully insured, and to deposit the policies with the defendant. He further agreed 
that if he sold the property without the consent of the defendant, manifested by 
its uniting in the deed, it could declare its debt due and proceed to collect it. 

Mr. Koch traded these premises to the plaintiffs for an apartment building. 
They met at the defendant’s office on February 13, 1932; their deeds, duly made 
and acknowledged, were exchanged, the defendant joining in the deed to Harthill. 

The defendant calculated the unearned premium on the policies it held and 
which had been issued to Koch and were held by the defendant. Plaintiffs then 
paid Koch therefor, and were, then according to Dr. Harthill, told this by the de- 
fendant’s officers: “We will attend to the transfer of the insurance; don’t bother 
about that, we will attend to it.” One of the defendant’s officers who was then 
present for some unexplained reason did not testify. The officer who did testify 
did not deny this in a way calculated to induce belief, especially when he was being 
questioned directly by a juror and was evading. 

There were three policies to be transferred from Koch to plaintiffs, and de- 
fendant then had them on the table in its office. The agency that had written all 
of them was on the same street just a block or so away, and both that agency and 
the defendant had telephones. This was 12:45 (noontime) on Saturday. The de- 
fendant did nothing the rest of that day. On Monday one of the defendant's offi- 
cers called plaintiff's attorney and asked about the transaction, and he was told 
the deeds had gone to record and that he should attend to the transfer of this in- 
surance, and defendant’s officer said: “I will do that right now.” Here is what he 
says he did: “I gave the mortgage loan department instructions to go ahead and 
transfer our mortgage on record from Koch to Harthill. In the course of pro- 
cedure, as soon as they are through with that information it is passed on into the 
insurance department, which was accomplished on Tuesday, and the policies—the 
endorsements—were actually in process on Wednesday morning of going down 
there when this loss was reported.” 

The loss the witness refers to is the building on the plaintiff’s property which 
was destroyed by fire about 2 a. m., Wednesday. The insurance companies refused 
to pay because the policies had not been transferred. Plaintiffs sued the defendant 
for the loss they suffered by the defendant’s negligence, and recovered the judg- 
ment stated. 

For reversal the defendant urges the plaintiffs failed to show that this agency 
would have transferred this insurance if requested, but it is not shown this was the 
only agency in Louisville, and if defendant had made timely inquiry and learned 
the transfer would not be made, then it could have notified Dr. Harthill, who also 
had a telephone, and the insurance could have been procured elsewhere. 

The vice president of this agency testifies now after the loss he would not 
have made this transfer if he had been requested to do so then, but no good rea- 
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son is suggested why the defendant could not have learned this on February 13, 15, 
or 16 as well as later. There is no suggestion of any lack of telephone service on 
those days. 

[1, 2] Defendant urges the court erred in instructing the jury, but we need not 
discuss that, as plaintiffs were entitled to a directed verdict. 

Defendant says there was no consideration for its undertaking to effect this 
transfer, but there is no merit in that. This loan was made to Koch originally, it 
was being assumed by the plaintiffs. Defendant was acquiring the obligation of 
an additional payor or rather payors on its loan. It saw the plaintiffs pay Koch 
for this insurance; it knew plaintiffs probably could not procure other insurance 
while these policies were outstanding. It held these policies as collateral security 
for its loan, and as pledgee it was its duty to preserve this security, and thus we 
see there was abundant consideration for its undertaking to have this transfer 
made; its desire to attend to this transfer itself rather than intrust the matter to 
the plaintiffs was enough. 

There is no dispute here. The parties understood each other thoroughly, and 
the extract we have made from the evidence shows the defendant was slowly 
dawdling along on its way to do everything plaintiffs claim it was to do, and the 
failure of plaintiffs to have insurance on their property at the time of this fire is 
due to the procrastination of the officers of the defendant and the lack of expe- 


dition in the operation of its interdepartmental machinery. A loss has resulted 
therefrom. It should bear the loss, for it caused it. 
Judgment affirmed. 


CITIZENS’ INS. CO. OF NEW JERSEY v. RAILEY et al. 
Court of Appeals of Kentucky. Dec. 18, 1934. 
77 Southwestern Reporter (2d) 420. 
INSURANCE. 

Insurer may waive provision of fire policy that it shall be void if insured is 
not sole and unconditional owner of insured property, and knowledge of insurer’s 
agent, being insurer’s knowledge, waives provision where agent is acquainted with 
nature of insured’s title. 

(For other cases, see Insurance, Dec. Dig. §§ 372, 378[1].) 

INSURANCE. 

Knowledge of insurer or its agent which will form basis for waiver of pro- 
vision in fire policy must be actual —— and constructive notice imparted by 
recordation of deed is insufficient (Ky. St. §°494 et seq.). 

(For other cases, see Insurance, Dec. ‘te § 377[2].) 

3. INSURANCE. 

That insured made no application, nor any representations concerning his title 
to property sought to be insured against loss by fire did not invalidate policy pro- 
vision that policy should be void if insured was not sole and unconditional owner 
of property. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

4, INSURANCE. Lee ' } 

Provisions restricting insurer’s liability will be given effect unless they are 
unreasonable, illegal, or contrary to public policy, notwithstanding forfeitures of 
policies are not favored, and will not be permitted unless clearly established. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

9. INSURANCE. : ae 

Owners of undivided one-third life interests in property held not entitled to 
recover on fire policy issued to one owner under provision that policy should be 
void if insured was not sole and unconditional owner of property, in absence of 
proof that insurer or its agent knew of nature of title, or that insured was act- 
ing as agent for co-owners. 

(For other cases, see Insurance, Dec. Dig. § 282[4].) 

\ppeal from Circuit Court, Monroe County. cu 

\ction by G. T. Railey against the Citizens’ Insurance Company of New 
Jersey, wherein after a special demurrer was filed by defendant, Mae Railey Left- 
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wich and another were permitted to intervene as plaintiffs. From a judgment, 
defendant appeals. 

Reversed with directions. 

F. M. Drake, of Louisville, and Richardson & Redford, of Glasgow, for appel- 
lant. 

B. F. Denham, of Tompkinsville, and Frank W. Jones, of Glasgow, for 
appellees. 

CrEAL, Commissioner. 

G. T. Railey instituted this action seeking to recover from the Citizens’ Insur- 
ance Company of New Jersey the sum of $1,000 on a fire insurance policy issued 
to him and covering a farm dwelling which has been destroyed by fire. 

Anticipating defenses that would probably be made, he alleged in his petition 
that he made no application, oral or written, for the insurance, nor did he make 
any representation or statement as to his title to the property. He further alleged 
that at the time the property was destroyed by fire, he and Mae Railey Leftwich 
and Grace Railey Wolz were the sole owners of one-third each for and during 
their lifetime and then to their children. 

The company filed special demurrer to the petition, and, before the court 
passed upon the special demurrer, Mae Railey Leftwich and Grace Railey Wolz 
were permitted to file a petition to be made parties plaintiff and alleged that they 
and G. T. Railey were the joint owners of the property described in the petition. 
They further alleged that G. T. Railey, acting for himself and as agent for them; 
contracted with the company for the policy sued upon and that the insurance 
agent knew of their interest in and to the property iysured, but by fraud or mis- 
take, their names were omitted from the policy and they asked for a reformation 
to carry out the intention of the parties. 

Thereafter, G. T. Railey filed an amended petition wherein he alleged that 
although the policy was issued in his name only, it was in fact for the benefit of 
the owners of the property, one-third each, and that the company knew that the 
ownership of the property was in him and his wife and daughter, the intervening 
petitioners; that he did not know the policy was made to him alone until the com- 
pany raised the question, he having made no written application for the policy. 

The first paragraph of the company’s answer traversed the allegations of the 
petition and in a second paragraph in avoidance of liability it set up certain pro- 
visions of the policy with respect to the application and statements in the applica- 
tion respecting the title of applicant. It further set up a provision of the policy 
that it shall be void if the insured should not be the sole and unconditional owner 
in fee of the property insured thereby and alleged that the applicant and insured, 
G. T. Railey, was not the sole, absolute, and unconditional owner of the property, 
but was the owner of an undivided one-third life interest therein and filed with 
and made a part of the answer the deed under which G. T. Railey and his wife 
and daughter claimed title to the land. The deed provided: 

“* * * At the death of second parties herein, that this land is to go to 
their children, if any living; if none living, then to their grandchildren, if any 
living; and if none of either living then this land shall revert (go back) to the 
estate of the first parties herein.” 

By stipulation entered of record, Grace Railey Wolz and Mae Railey Leftwich 
withdrew so much of their intervening petition as asked a reformation of the 
contract and the company withdrew the allegations of its answer pertaining to the 
application for the policy in litigation. It was further stipulated that the affirm- 
ative matter in the amended petition be controverted of record. 

The cause having been submitted without the intervention of a jury, the court, 
after hearing the evidence, adjudged that G. T. Railey recover of the company 
the sum of $1,000 and that plaintiffs each are entitled to one-third of that sum: 
it being shown that they own an undivided one-third life interest in the insured 
property. The company is appealing. 

Mr. Railey testified that it was the understanding between him and the other 
appellees that he was to handle the property and account to the other joint owners 
for rent and was authorized by them to attend to the business and that the insur- 
ance was. taken for the benefit of all three of them. Mrs. Leftwich testified that 
Mr. Railey looked after the property and was supposed to keep it insured and to 
divide with them the net proceeds derived from the property. 
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\s the sole ground for reversal, appellant is relying upon the provisions of 
the contract that “if assured shall not be the sole and unconditional owner in fee 
of said property * * * this policy shall be null and void.” 

Counsel for appellees admit that neither they nor any of them are the sole 
and unconditional owners of the property, however, it is argued (1) that assured 
did own an insurable interest in the property and (2) that, in the absence of 
fraud, a policy will not be invalid even though the insured is not the sole uncon- 
ditional owner; that if he has pecuniary interest in the property insured equal to 
or greater than the amount of the insurance, it is not material to the risk that 
some other person has some interest in the property or that the assured does not 
own the absolute or unconditional title. In support of these contentions they cite 
Hartford Fire Insurance Co. v. Haas, 87 Ky. 531, 9 S. W. 720, 10 Ky. Law Rep. 
573, 2 L. R. A. 64; Germania Fire Insurance Co. v. Nickell, 178 Ky. 1, 198 S. W. 
534; Hartford Fire Insurance Co. v. McClain, 85 S. W. 699, 27 Ky. Law Rep. 461; 
Wilson v. Germania Fire Insurance Co., 140 Ky. 642, 131 S. W. 785; Germania 
Insurance Co. of N. Y. v. Rudwig, 80 Ky. 223; Kenton Insurance Co. v. Wiggin- 
ton, 89 Ky. 330, 12 S. W. 668, 11 Ky. Law Rep. 539, 7 L. R. A. 81; Firemen’s 
Fund Insurance Co. v. Meschendorf, 14 Ky. Law Rep. 757. 

Without entering into a detailed review of these authorities, it may be said 
of the first six cases, one, namely that of Germania Insurance Co. v. Rudwig, 
involves a life insurance policy and holds in effect that an honest belief in the 
truth of the statements made by assured in his application, when not material to 
the risk, although untrue when made, will not invalidate a life policy. The other 
five are actions on policies containing a provision similar to the one here where 
the insurer sought to avoid liability on the ground that the insured was not the 
sole and unconditional owner. In some of them the property held in fee by the 
insured was encumbered by a: purchase-money or mortgage lien. We note that in 
each of them the agent of the insurer had knowledge of the outstanding lien or 
of the condition of the title of the insured. 

In the last case the property was encumbered by a mortgage. It was held in 
effect that notwithstanding a provision similar to the one under consideration here, 
the failure of the applicant for fire insurance to give information as to the exist- 
ence of a lien upon the property sought to be insured did not invalidate the policy 
if no inquiry was made as to the matter, unless the fact was intentionally and 
fraudulently concealed, and unless it was material to the risk, and that rule has 
been followed in later cases. See Germania Fire Insurance Co. v. Nickell, supra; 
Miracle v. New York Underwriters’ Co., 241 Ky. 406, 44 S.W.(2d) 280. 

[1] All of the cases cited and relied on by counsel for appellees recognize 
the validity of the provision in a policy providing that it shall be void if the 
insured is not the sole and unconditional owner in fee of the insured property, but 
permitted recovery because the agent of the insurer had knowledge of the nature 
and extent of the title of insured. An insurance company may waive such provi- 
sions in its policy and the knowledge of its agent being its knowledge, does so 
Waive it, where the agent is acquainted with the nature and extent of the insured’s 
title. New York Underwriters’ Insurance Co. v. Ray, 246 Ky. 105, 54 S.W.(2d) 
627. While appellees allege in their petition as amended that appellant and _ its 
agent had knowledge of all the facts concerning the title to the property, this was 
put in issue by a denial and there is an utter absence of proof to sustain such 
allegations. 

There is likewise a failure of proof to sustain appellees’ controverted allega- 
tion that appellant or its agent knew that G. T. Railey was acting as agent for the 
other appellees or that the policy was taken out for the benefit of all of them. 


[2, 3] It is a rule of general application that the knowledge of an insurance 
company or its agent which will form the basis for the waiver of a provision in 
the policy must be actual notice and constructive notice imparted by the recordation 
of a deed is not sufficient. 14 R. C. L. 1172; Mutual Fire Insurance Co. v. Deale, 
18 Md. 26, 79 Am. Dec. 673; Jeffords v. Tokio Marine, etc., Insurance Co., 123 
S. C. 467, 117 S. E. 79. Our statutes relating to the recordation, etc., of deeds 
(Ky. St. § 494 et seq.), like the statutes of practically all other states, merely pro- 
vide that to make such instrument effectual against purchaser, encumbrancers, and 
creditors, they shall be recorded and insurer does not fall into any of the classes 
to which the recorded instrument brings notice. The fact that appellees’ deed was 
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a matter of public record was not sufficient to bring actual notice to appellant and 
therefore cannot be relied on as the basis for waiver. The fact that insured made 
no application nor any representations concerning his title does not in the circum- 
stances alter the situation. When he accepted the insurance policy, he accepted it 
with the conditions imposed upon him by the terms thereof. Niagara Fire Insur- 
ance Co. v. Mullins, 218 Ky. 473, 291 S. W. 760. 

[4] Contracts of insurance like contracts concerning any other subject-matter 
measure the right of the parties thereto and provisions in an insurance policy 
restricting or limiting the liability of the company will be given effect by courts 
unless they are unreasonable, illegal, or contrary to public policy; and while for- 
feitures of insurance contracts are not favored by law and will not be permitted 
unless clearly established, they are, subject to the exceptions above indicated, valid 
and will be permitted to operate when expressly provided for under the terms of 
the policy. Haselden v. Home Insurance Co. of N. Y., 247 Ky. 530, 57 S.W.(2d) 
459. 

In the latter case, there was a provision in the policy that if the insured with- 
out consent of the company had or should thereafter procure any other insurance 
on the property, the policy should be null and void. When the policy was issued, 
the property covered by it was insured against loss by fire under a policy issued by 
another company, but the agent of the company had no notice of that fact and 
it was not disclosed by the insured. It does not appear that insured made written 
application for the insurance. It was held that in the circumstances the provision 
of the policy pleaded in avoidance of liability presented a complete defense. 

In the case of National Insurance Co. v. Hall, 233 Ky. 337, 25 S.W.(2d) 738, 
739, it is said: 

“The provision in the policy that it should be void if the interest of the 
insured was other than unconditional and sole ownership, or if the subject of the 
insurance was a building on ground not owned by the insured in fee simple, was 
and is a valid provision and has been upheld and sustained by the courts of this 
state and the courts of all of our sister states. [Citing cases.]” . 

While because of proven circumstances the opinion in that case called forth a 
vigorous dissent on the part of three members of the court, the rule enunciated 
in it and the cases therein cited still remain a fixed policy of this court. See 
New York Underwriters’ Insurance Co. v. Ray, 246 Ky. 105, 54 S.W.(2d) 627: 
Haselden v. Home Insurance Co. of N. Y., supra. 

[5] Unquestionably appellees had an interest, in the property which they might 
have protected under a proper contract or under proper disclosure to the company, 
hut the contract was made with G. T. Railey alone with nothing but the unsup- 
ported allegations of appellees to indicate that he contracted for the policy for the 
benefit of himself and the other parties in interest or that he acted as agent for 
them. In the absence of fraud of mistake, neither of which have been shown, he 
is bound by the terms of the policy which he accepted. Therefore, it is apparent 
that under the authorities cited, neither he nor the other appellees are entitled to 
recover under the contract. 

Wherefore the judgment is reversed with directions to enter judgment in con- 
formity with this opinion. 

Whole court sitting, except Judge Richardson who took no part in the con- 
sideration of the case. 


BRINK et al. v. STATE MUT. RODDED FIRE INS. CO. OF MICHIGAN. 
No. 58. 
Supreme Court of Michigan. Jan. 7, 1935. 
258 Northwestern Reporter 411. 

1. INSURANCE. 

Where purchasers, pursuant to land contract, carried mutual fire policy as 
insured, making loss payable to “holders of deed” as their interest might appear, 
and purchasers defaulted on assessment and policy was duly suspended as to them, 
court properly found that purchasers were without rights where purchasers and 
vendors’ assignees sought to reform policy so as to entitle such assignees to notice 
of assessment. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 
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2. INSURANCE. 

Where purchasers, pursuant to land contract, carried fire policy in mutual 
company naming purchasers as insured, and provision was properly made for pay- 
ment of loss to vendors’ assignees as their interest might appear, such assignees 
held not members of company and not entitled as of right to notice of assessment 
or of suspension of policy for nonpayment thereof. 

This was true notwithstanding fact that one of vendors, after assign- 
ment of his interest, was erroneously informed by insurer that it would be 
necessary for him to make transfer on policy, and that vendor, acting in 
behalf of his assignees, thereupon mailed policy to insurer together with 
request to send notices, etc., to him. It appeared further that vendors’ 
assignees sent insurer statement of their ownership in connection with 
“transfer of policy,” and stated therein that one of such assignees guar- 
anteed payment _of all assessments, and that such statement was received 
by insurer but without approval endorsed thereon and without notice to 
vendor except as stated in insurer’s subsequent letter to vendor correctly 
informing him that it was not necessary to make transfer. 

(For other cases, see Insurance, Dec. Dig. §§ 55, 195[2], 310[2].) 

3. INSURANCE. 

Where purchasers, pursuant to land contract, carried mutual fire policy as 
insured, and provision was made for payment of loss to vendors’ assignees as their 
interest might appear, policy, having been suspended as to insured for nonpay- 
ment of assessment, could not by estoppel, waiver, or subsequent reformation he 
held payable to vendors’ assignees. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 

Appeal from Circuit Court, Allegan County, in Chancery; Fred T. Miles, 
Judge. 

Bill by Marienus Brink and wife and Ernest A. Carpenter and wife against 
the State Mutual Rodded Fire Insurance Company of Michigan. From a decree 
for the last-named plaintiff and wife, defendant appeals. 

Reversed, and bill dismissed. 

Argued before the Entire Bench. 

Leibrand & Leibrand, of Bay City, for appellant. 

Roy M. Watkins and Laurence W. Smith, both of Grand Rapids, for appellees. 

Wiest, Justice. 

Elmer G. Carpenter and wife owned a farm in Allegan county, with buildings 
thereon insured by defendant company. In 1917 they sold the farm to Marienus 
Brink and wife on land contract, and assigned the insurance policy to them upon 
their undertaking in the land contract to keep the buildings insured. The policy 
was carried in the name of the Brinks as the insured, with a provision therein 
making loss payable to “the holder of the deed to said property so far as his, 
her or their contract interest shall appear at time of loss.” In 1931, Mr. and Mrs. 
E. G. Carpenter sold the farm to and assigned their vendors’ interest to plaintiffs 
Ernest and Anna Carpenter, and E. G. Carpenter so notified the insurance com- 
pany and asked if any change in the policy was necessary. In answer thereto he 
was advised: “If the deed to the property insured under policy 135 has been 
changed, it will be necessary for you to make a transfer upon same. We are 
enclosing herewith a statement of ownership and would ask that you fill it out, 
being sure to answer all questions, date and sign and return it to us together with 
the policy and a fee of $1.00 and we will make the transfer.” 

This was misinformation, as the insured remained the contract purchasers and 
there was no change worked in the terms of the land contract, for the obligation 
on the part of the Brinks, as vendees, to maintain the insurance for the protection 
of the vendors continued. Thereupon Mr. E. G. Carpenter, acting in behalf of 
plaintiffs Carpenter, mailed the policy to the company, together with the mentioned 
fee, and claims that he wrote a letter requesting the company to “send all important 
mail, such as notices, etc., to me.” Defendant denies receipt of any such request. 

The secretary of the company, upon receiving the policy, discovered the men- 
tioned misinformation sent out by a clerk and wrote Mr. E. G. Carpenter as 
follows: “We are in receipt of your letter of the 7th inst., enclosing policy 135, 
issued to Marienus Brink and wife. We are returning this policy to you, as it is 
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not necessary to make a transfer on it. We arg very sorry for the trouble that we 
have caused you, but the clerk who took care of this on account of another’s 
illness, was not familiar with this part of the work. We are returning the fee of 
$1.00 that you mailed us. We will send Mr. Brink a correction statement ‘for his 
signature and ask him to return it to us and we will then attach it to his applica- 
tion for insurance and this will show who holds the deed but it is all right for 
the policy to be in Mr. Brink’s name. We trust you will overlook this error.” 

At that time the plaintiffs Carpenter had sent the defendant a statement of 
their ownership in connection with “transfer of policy,” and, over the signature 
of Ernest A. Carpenter, stated: “I accept this insurance subject to the Charter, 
3v-Laws, Rules and regulations of this Company now in force or any Amend- 
ments therein that may hereafter be in force and that I unreservedly guarantee 
the payment of all assessments and liabilities under this policy until canceled or 
transferred to another.” 

This was received and retained by the company, but without approval indorsed 
thereon and without notice or disapproval to Mr. Carpenter, except as stated in 
the letter that it was not necessary to make the transfer. This was equivalent to 
saying the transfer was not made. Had the transfer been made then the testimony 
of the secretary of defendant would be pertinent. He testified: “If I had approved 
that he would have been made a joint policyholder and the notices would have 
been mailed out to him to one address or the other.” 

Suppose the company had brought suit against plaintiffs Carpenter to recover 
the assessment. It is clear it would have been a complete defense to show the 
letter of defendant’s secretary stating that no transfer was necessary and _ the 
necessary inference that there had been no approval by the company of the state- 
ment sent in by the Carpenters. 

Some time after this there was a fire loss, and defendant denied liability 
because the policy had been duly suspended for default of the Brinks in paying an 
assessment. 

The by-laws of the company provide for arbitration of disputes, and the 
Brinks and Mr. and Mrs. Carpenter invoked that remedy. Arbitrators were selected, 
and plaintiffs herein introduced their proofs, inclusive of the claim of right here 
presented, and the arbitrators found, “in the case of Marienus_ Brink and wite, 
policy No. 135,” the company was not liable. Thereupon plaintiffs filed the bill 
herein to obtain recovery of the loss. . 

[1] The plaintiffs Brink have no standing, for their default in paying the 
assessment is confessed, and suspension of the policy was in due form as to them. 

The plaintiffs Carpenter claim that they are not bound by the award of the 
arbitrators, because their claim was ignored in the finding. Their claim was full) 
presented by their attorney and the testimony they offered, and it can hardly be 
said that it was ignored by the finding. It is more reasonable to say the arbitrators 
‘found that the Carpenters had no claim apart from the Brinks. 

The circuit judge found the Brinks without rights, adjudged the Carpenters 
not bound by the arbitrators’ award, and decreed that the Carpenters were mem- 
bers of defendant company and, as such, were entitled to notice of the assessment, 
and reformed the policy to such effect. Defendant reviews by appeal. 

We pass further consideration of the arbitration as, under the evidence, the 
plaintiffs have made no case. 

{2, 3] Defendant is a mutual insurance company. The Brinks were members 
and liable to assessments. An assessment was levied, notice given to the Brinks, 
they did not pay, and the policy was suspended and notice of suspension given 
before the fire. The Carpenters were never members of the company, nor were 
they liable for the assessment and were not entitled, as of right, to notice of the 
assessment or of suspension of the policy for nonpayment of the assessment. The 
request by E. G. Carpenter, if made, “to send all important mail, such as notices, 
etc., to me,” did not constitute the Carpenters members of the company; nor obli- 
gate them to pay the assessment upon notice thereof. What was in fact done, and 
all that was needed to be done, was to provide that any loss under the Brink 
policy was payable to the Carpenters as their vendors’ interest might appear and, 
of course, this did not constitute them members of the insurance company, nor 
make them liable for the assessment; nor could they assert right to the insurance 
after suspension of the policy for default of the Brinks. 





Fire | Romain v. Twin City Fire Ins. Co. et al. 1363 


At the time of the fire the Brinks were not insured. The insurance being sus- 
pended as to the Brinks, it could not, by estoppel, waiver, or subsequent reforma- 
tion be held payable to the Carpenters, as their vendors’ interest might appear. 
The Carpenters were beneficiaries under the policy, but this did not give them right 
to notice of default by the insured. 

In Zeigler v. Kansas Life Insurance Co., 120 Kan. 252, 243 P. 272, 44 A. L. R. 
1367, it was held, quoting syllabus in A. L. R.: “In the statute requiring a notice 
to be given by the insurer to the holder of a life insurance policy before it is 
canceled for nonpayment of premium, the person referred to as the policyholder 
is not the beneficiary, but the insured, who entered into the contract, and, by its 
terms, is to pay the premiums.” 

There was no surrender of the policy or transfer obligating the Carpenters to 
pay assessments or relieving the Brinks from their obligation to pay. This left the 
obligation to pay assessments upon the Brinks where the policy placed it, and this 
was never changed by any different contract between the Carpenters and the com- 
pany. See Crank v. State Mutual Rodded Fire Ins. Co., 239 Mich. 642, 214 N. W. 
962. 

The decree is reversed, and the bill dismissed, with costs to defendant. 

Nelson Sharpe, C. J., and Potter, North, Fead, Butzel, Bushnell, and Edward 
M. Sharpe, JJ., concur. 


ROMAIN v. TWIN CITY FIRE INS. CO. et al. Nos. 29932, 29933. 
Supreme Court of Minnesota. Dec. 7, 1934. 
258 Northwestern Reporter 289. 
i. INSURANCE. 

In action on fire policies to recover value of icehouse destroyed by fire, whether 
insured’s nondisclosure of contract providing that insured icehouse would be 
destroyed when land on which it was situated was sold, or in any event within 10 
years, was fraudulent, held for jury (Mason’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2, INSURANCE. 

In action on fire policies to recover value if icehouse destroyed by fire, ques- 
tion whether existence of contract providing that house would be destroyed when 
land was sold, or in any event within 10 years, increased risk, held for jury (Ma- 
son’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

3. INSURANCE. 

To avoid fire policies, matter concealed either must have been concealed with 
intent to deceive and defraud or_else matter concealed must have increased risk 
insured against (Mason’s Minn. St. 1927, § 3370). 

(For other cases, see Insurance, Dec. Dig. § 258.) 

4. INSURANCE. 

In action on fire policies to recover value of icehouse destroyed by fire, evi- 
dence that 400 tons of ice were stored therein at time of fire justified court’s refusal 
to submit issue of vacancy to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

5. INSURANCE. 

In action on fire policies to recover value of icehouse destroyed by fire, re- 
iusing to allow amendment to answers to show amount for which plaintiff pur- 
chased building shortly before fire held not error, since insurable value stated in 
policies controlled, in absence of intentional fraud on insured’s part (Mason’s 
Minn. St. 1927, § 3156). 

(For other cases, see Insurance, Dec. Dig. § 500.) 


6. INSURANCE. 


In action on fire policies for value of icehouse destroyed by fire, evidence of 
wreckage value of icehouse held properly excluded since insurable value stated in 
policies controlled, in absence of intentional fraud on insured’s part (Mason’s 


Minn. St. 1927, § 3156). 


(For other cases, see Insurance, Dec. Dig. § 500.) 
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Syllabus by the Court. 

1. In suit on fire insurance policies ‘to recover value of icehouse totally des- 
troyed by fire, eld questions for jury whether the insured’s nondisclosure of a 
contract, which provided that the insured icehouse would be destroyed when the 
land on which it was situated was sold, or in any event within 10 years, was 
fraudulent, and whether the existence of this contract increased the risk. 

2. Held that, since evidence showed 400 tons of ice were stored therein at the 
time of the fire, the trial court did not err in refusing to submit the issue of va- 
cancy to the jury and in holding as a matter of law that the icehouse was not va- 
cant. 


> 


(a) Held not error for trial court to refuse to allow amendment of answers 
to show icehouse was purchased by plaintiff for $1,000 shortly before fire occurred, 
since, under “valued policies,” insurable value therein stated ($12,000) controls, in 
absence of intentioned fraud on insured’s part. 1 Mason’s Minn. St. 1927, § 3516. 

(b) For the same reason, /ield not error to exclude evidence of wreckage 
value of icehouse 

(c) Proffered testimony of insurance agent that he would not have written the 
policies had he known of the existence of a contract to destroy the building in 10 
years jield properly excluded. 

Stone, Loring, and Julius J. Olson, JJ., dissenting in part. 

Appeal from District Court, Stearns County; Anton Thompson, Judge. 

Action by E. A. Romain against the Twin City Fire Insurance Company and 
others. From a denial of motions for judgment notwithstanding the verdict or for 
a new trial, defendants appeal. 

Affirmed. 

Fowler, Carlson, Furber & Johnson and Ralph H. Comaford, all of Minneapolis, 
for appellants 

Donohue, Quigley & Donohue, of St. Cloud, for respondent. 

Devaney, Chief Justice. 

Action on three fire insurance policies to recover the amount claimed to be 
due thereunder. Plaintiff, E. A. Romain, owned an icehouse at Big Lake, Minn. 
October 30, 1932, the building was totally destroyed by fire. Defendant Twin City 
Fire Insurance Company had covered the risk by a $1,000 policy. Defendant 
Hartford Fire Insurance Company had covered the risk by two policies, one for 
$500, the other for $1,000. These policies were standard “valued policies” and 
showed a stated insurable value of $12,000. At the time of the fire there was a 
total insurance on the building of $10,000. 


Prior to the issuance of these policies, the partnership of Romain & Lagergren 
had owned the icehouse here involved. As owners they had entered into a contract 
with the Cedar Lake Ice & Fuel Company of Minneapolis, whereby they had 
agreed to sell no ice in the counties of Hennepin, Ramsey, or Washington in the 
state of Minnesota. They had further agreed that the icehouse would be wrecked, 
demolished, and destroyed prior to any sale by them of the land on which the ice- 
house was located, and in any event within 10 years. The contract was executed 
April 30, 1930. Romain & Lagergren subsequently sold the property to Ice Ser- 
vice Company, Inc. Ice Service Company, Inc., agreed to carry out the contract 
with the Cedar Lake Ice & Fuel Company and bought the property subject thereto. 
The Cedar Lake Ice & Fuel Company consented to this sale. After this sale the 
policies here sued upon were issued to the Ice Service Company, Inc. The Ice Ser- 
vice Company, Inc., did not disclose at any time to the insurance companies the 
existence of the contract with the Cedar Lake Ice & Fuel Company. While the 
property was owned by the Ice Service Company, Inc., plaintiff leased it from 
them. October 8, 1932, shortly before the fire, plaintiff purchased the property 
from Ice Service Company, Inc., for $1,000. He also agreed to assume and pay the 
last one-half of the 1931 taxes. The three policies of insurance were thereupon 
assigned to plaintiff. The two defendant insurance companies consented to these 
assignments. At the time of obtaining the consent of the two companies, plaintiff 
did not disclose that this contract existed with the Cedar Lake Ice & Fuel Com- 
pany. 

Defendant insurance companies contend that the existence of this contract with 
the Cedar Lake Ice & Fuel Company was a moral hazard which should have been 
disclosed to them at the time the policies were issued and at the time that the 
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companies consented to an assignment of the policies to plaintiff; that, since such 
was not disclosed, the policies were avoided, and hence that there is now no liability 
thereunder. Defendants also contend that the policies were avoided because, con- 
trary to provisions therein, the icehouse was permitted to become vacant and was 
vacant at the time the fire occurred. Except as to the issue of vacancy, the case 
was submitted to a jury who found for plaintiff. From a denial of their blended 
motions for judgment notwithstanding or for a new trial, defendants appeal. 

Three questions are presented: (1) Did the failure to disclose to the insurance 
ompanies the existence of the contract with the Cedar Lake Ice & Fuel Company 
avoid the policies? (2) Did the court err in refusing to submit to the jury the 
issue of whether the property was vacant at the time of the fire and in deciding 
as a matter of law, that it was not? (3) Did the trial court err in refusing to al- 
low defendants to amend their answers at the trial and in excluding certain evi- 
dence hereinafter mentioned? 

[1-3] 1. We are of the opinion that the question whether this concealment was 
fraudulent or whether the fact concealed materially increased the risk properly 
were submitted to the jury. 1 Mason’s Minn. St. 1927, § 3370, provides: “No oral 
or written misrepresentation made by the assured, or in his behalf, in the nego- 
tiation of insurance, shall be deemed material, or defeat or avoid the policy, or 
prevent its attaching, unless made with intent to deceive and defraud, or unless 
the matter misrepresented increases the risk of loss.” This provision is applicable 
to fire insurance contracts as well as to life and other insurance contracts. The 
trial court instructed the jury on the theory that this statute was applicable. We 
think this theory is correct. Though the statute is couched in such terms as to 
include only active misrepresentations, we perceive that it was intended to and 
does include passive misrepresentations, that is, concealment of known facts. 

Under this statute, in order to avoid the policy, it is apparent that the matter 
concealed, in this case the contract with the Cedar Lake Ice & Fuel Company, 
either must have been concealed with an intent to deceive and defraud, or else 
that the matter concealed must have increased the risk insured against. The jury 
was instructed that they could find either that the matter was fraudulently con- 
cealed or that it increased the risk. They found for plaintiff, and so found that 
ieither state of facts existed. 

It is clear to us that the jury well could find that the concealment was not 
fraudulent. All the insurance was taken through one Murphy, an insurance broker 
in St. Cloud. The issuance of these particular policies to the Ice Service Com- 
pany, Inc., was a renewal of previous insurance on the same icehouse. Plaintiff 
testified that, at the time of this renewal and at the time that he obtained the 
companies’ consent to the assignments, it did not even occur to him to disclose the 
Cedar Lake contract, and that he thought it was unnecessary to do so. In fact 
there is a lack of material and substantial evidence showing actual intent to de- 
fraud on the part of plaintiff or on the part of the Ice Service Company, Inc. 
The jury was completely justified in concluding that the contract with the Cedar 
Lake Ice & Fuel Company was not concealed with an intent to defraud. 

Whether or not the existence of this contract materially increased the risk 
was a fair question for the jury. The jury was amply instructed in this regard, 
and found for plaintiff, thereby indicating that in its opinion the existence of this 
contract was not material to the risk, in that it did not increase the risk 

‘Usually it is for a jury to decide whether a misrepresentation has in fact 
been made, whether it is material, whether it is made with intent to deceive and 
defraud, or whether the matter misrepresented in fact increases the risk of loss.” 
Mack y. Pacific Mutual Life Ins. Co., 167 Minn. 53, 57, 208 N. W. 410, 412. Here 
it cannot be said that this contract, the existence of which was concealed, in- 
creased the risk of loss as a matter of law. As a matter of fact the existence of 
this contract did not increase the risk in the sense that gasoline or dynamite stored 
on the premises would. It created only a so-called moral hazard. This undisclosed 
contract perhaps no more increased the risk of loss than would a mortgage or 
other incumbrance upon the premises. Surely it was a fair question for the 
jury’s determination as to whether the existence of this unrevealed contract in- 
creased the risk of loss so as to avoid the policy. The instructions were full and 
iair. The jury found for plaintiff. The finding must stand. 

[4] 2. It was not error for the court to refuse to submit the issue of vacancy 
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to the jury and to decide as a matter of law that the icehouse was not vacant at 
the time of the fire. The evidence conclusively showed that the icehouse was not 
then vacant, but that there were 400 tons of ice stored therein. This was the re- 
mainder of an original 7,000 tons stored the previous year. Inasmuch as 400 tons 
of ice were stored in the icehouse at the time of the fire, which was the fall of 
the year, it must be held as a matter of law that the building was not vacant within 
the meaning of the provisions of the policies avoiding the insurance if the build- 
ing became vacant. The term “vacancy,” as used in these policies, must be inter- 
preted in the usual sense of that word as applied to icehouses, not as applied to 
dwelling houses or other buildings. 

[5] 3. (a) There was no error in the trial court’s refusal to allow an amend- 
ment of the answers. Defendants sought during the trial to amend their answers 
so as to be able to allege as a defense that plaintiff had just purchased the ice- 
house for $1,000 and had agreed to pay the last one-half of the 1931 taxes. The 
allowance of an amendment is in the trial court’s discretion, and its exercise of 
that discretion will not be reversed by this court in the absence of flagrant abuse. 
Here the matter sought to be incorporated into the answers was immaterial, since 
the policies were “valued policies.” The fact that Romain, plaintiff herein, pur- 
chased the icehouse for $1,000 after the insurance had been issued did not increase 
the risk, but bore only on the question of the value of the property insured. It is 
settled that the value agreed to in the policy controls, and that this figure cannot 
be contradicted when a loss occurs in the absence of intentional fraud on the part 
of the insured. 1 Mason’s Minn. St. 1927, § 3516. Here the policies showed an 
insurable value of $12,000. The jury found that there was no intention to defraud 
in not disclosing the contract with the Cedar Lake Ice & Fuel Company, and that 
this contract did not increase the risk. What happened subsequent to the time 
that the insurance was issued has no bearing on these two issues. Further, subse- 
quent happenings cannot affect the insurable value stated in the policy. Hence the 
fact that plaintiff purchased the building for $1,000 was immaterial, and the trial 
court properly exercised its discretion in denying the motion to amend. 

[6] (b) For the reasons just stated, evidence of the wreckage value of the 
icehouse was immaterial and properly excluded by the trial court. Since the jury 
found that the policy was not avoided at its inception by the concealment of the 
contract with the Cedar Lake Ice & Fuel Company, the value stated in the policy 
controls, and evidence of wreckage value is immaterial. 

No further questions appear. The trial court’s denial of defendants’ motions 
for a new trial must be, and is, affirmed. 

Stone, Loring, and Julius J. Olson, Justices, dissent. 


GORDON v. NORTHWESTERN NAT. INS. CO. No. 5469. 
Springfield Court of Appeals. Missouri. Dec. 24, 1934. 
77 Southwestern Reporter (2d) 512. 

1. INSURANCE. A 

Under standard union mortgage clause, attached to fire insurance policy with 
parties’ consent, mortgagee had first claim to proceeds of insurance up to amount 
of debt secured and could bring separate suit therefor against insurer. 

The mortgage clause provided that loss, if any, under policy was pay- 

able to named person or assigns “as mortgagee (or trustee), as such inter- 

est may appear.” 

(For other cases, see Insurance, Dec. Dig. §§ 581, 624[3].) 
2. INSURANCE. 

Standard union mortgage clause, attached to fire insurance policy, is separate 
and distinct contract with mortgagee, and cannot be abrogated or interfered witn 
by insured, no act or omission of whom will affect mortgagee’s right to recover 
proceeds of policy from insurer. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
3. INSURANCE. ; ; 

Statute, requiring party writing fire insurance policy, covering property par- 
tially destroyed or damaged, to pay insured amount of damage or repair property 
at insured’s option, does not give insured unconditional right to elect between such 
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methods of settlement, where attached mortgage clause gives mortgagee rights 
beyond insured’s control (Mo. St. Ann. § 5821, p. 4451). 

(For other cases, see Insurance, Dec. Dig. § 581.) 
4. INSURANCE. 

Insured, signing agreement for appraisal of damaged property, covered by fire 
policy to which union mortgage clause was attached, waived statutory right to 
elect whether to accept payment of amount of damage or require insurer to repair 
property; mortgagee’s rights not being affected by insured’s or insurer’s acts. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Circuit Court, Jasper County; Wilbur J. Owens, Judge. 

Action by A. J. Gordon against the Northwestern National Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

John J. Wolfe, of Joplin, for appellant. 

Mercer Arnold, of Joplin, for respondent. 

SMITH, Judge. 

This is an appeal from a judgment rendered in favor of the defendant at the 
January term, 1934, of circuit court of Jasper county. 

The case was tried upon an amended petition consisting of two counts. The 
first count was to recover the sum of $2,250 for the alleged failure of the defend- 
ant to repair the dwelling house owned by the plaintiff, and which had been dam- 
aged by fire on the 9th day of November, 1931. The second count was an attempt 
to recover $250 damages caused by the inability of the plaintiff to rent said house 
after the damage caused by the fire. 

We do not set out the pleadings here, but the policy of insurance was attached 
. the pleadings and was offered in evidence. We shall set out such parts of the 

leadings and the policy as we deem necessary in the opinion. 

Trial was had before the court without a jury, and judgment on both counts 
was had for the defendant. The plaintiff was cast on his motion for new trial, and 
the case is before us. 

The plaintiff in his statement of facts says: “For the purpose of any state- 
ment of facts in this case, Appellant adopts the statement of facts as embodied in 
~ agreed statement of facts submitted in evidence and read into the record, by 

reement of the parties at the trial of this cause.’ 

This agreed statement of facts is as follows: 


“A Stipulation of Parties on Agreed Facts. 

“Mr. Arnold: For the purpose of expediting the trial of this cause, the parties 
hereto stipulate and agree that the evidence in said cause will show the following 
facts concerning which there is no dispute: (First) That the Plaintiff was at 
all times hereinafter mentioned the owner of Lot No. 11 in Murphy’s Addition to 
Joplin, Jasper County, Missouri, on which was located a dwelling house known 
as No. 2109 Connor Avenue; that the defendant is a corporation organized and 
existing under the laws of Wisconsin, engaged in business in Joplin, Missouri, 
as an insurance company, engaged in writing fire insurance policies; that on the 
19th day of March, 1931, the Defendant issued and delivered to the Plaintiff its 
policy of insurance, which it is agreed will be admitted in evidence for a premium 
of $34.25 paid by the Plaintiff, in which policy it was agreed that the Defendant 
insured the dwelling house above mentioned for the sum of $2,500.00 against loss 
by fire from noon March 19th, 1931, to noon March 19th, 1934, and would pay the 
same in 60 days after notice and proof of loss according to the terms of said 
policy. That on the 9th day of November, 1931, and while said policy of insurance 
was in force, the said house was partially destroyed by fire: that the Plaintiff 
thereafter, and in due time, gave notice and proof of said loss to the Defendant 
company and its agent at Joplin, Missouri. 

“It is further agreed that the Plaintiff and Defendant were unable to agree 
among themselves as to the extent of the damages to said property, and that there- 
upon, in accordance with the terms and provisions of said policy, the Plaintiff, 
and Defendant acting through its agent, entered into a written agreement for 
appraisal of said damages, which written agreement is to be offered in evidence, 
and agreed upon the selection of two appraisers to inspect said property and deter- 
mine the loss or damage to same and the cost of making repairs to said damaged 
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Yuilding. That Plaintiff selected John S. Phillips as his appraiser and the Defend- 
ant selected Trueman E. Martinie; that the two appraisers thereupon selected E. 
IF. Speck as umpire; that the three thereupon qualified, examined said property 
and determined the sound value thereof together with the expense of repairs and 
loss or damage sustained, and made their written report, which is to be offered 
in evidence. That on the 15th day of December, 1931, the Defendant, through its 
resident agent at Joplin, Missouri, mailed to Plaintiff, by registered mail, at his 
address in Joplin, Mo., its draft No. 21554 in the sum of $1,106.05, made payable 
to Plaintiff and O. H. Gentry, Trustee, and Louaddie Ping Feroglia, mortgagee, 
which letter was forwarded to Plaintiff, who was then at Skiatook, Oklahoma, 
and was at a later date received by Plaintiff and by him brought to Joplin and 
turned over to his attorney, John J. Wolfe; and that on the 8th day of January, 
1932, or thereafter, Plaintiff's said attorney, under instructions of the Plaintiff, 
returned said draft or check so made out by Defendant insurance company and 
tendered to the Plaintiff and returned said draft to the Defendant, together with 
the letter thereto attached of the same date, which will be introduced in evidence. 

“It is further agreed that on the date the policy of insurance in question was 
issued by the Defendant to the Plaintiff the property described in said policy of 
insurance was incumbered by a deed of trust given by one J. R. McPeak, a former 
owner, to J. H. Spencer, Trustee for Overton H. Gentry, and dated October 18, 
1911, and recorded in the office of the Recorder of Deeds of Jasper County, 
Missouri, on October 24, 1911, in Book 133 at page 82, and that said Deed of 
Trust was given to secure the payment of a note of said J. R. McPeak in the 
sum of $1,600.00 due and payable on the 18th day of October, 1915; that upon 
the date of the fire above mentioned said mortgage was valid and a subsisting lien 
upon said property; that said indebtedness amounted to $1,600.00 with some 
interest; that said note had been by the named payee therein transferred and 
endorsed and assigned to various parties; and upon the date of said fire Louaddie 
Ping Feroglia, formerly Louaddie Ping, was the owner and holder of said note 
and Deed of Trust. That said policy of insurance at the time of its issuance 
contained and there was attached thereto a standard mortgage loss clause, as will 
more fully appear from the policy of insurance to be introduced in evidence; that 
said standard mortgage loss clause had been upon said policy at all times and 
that Louaddie Ping Feroglia was the assignee of O. H. Gentry, the named payee 
in said note. That after the receipt of the letter of January 8, 1932, Louaddie 
Ping Feroglia instituted a suit in the Circuit Court of Jasper County, Missouri, 
to recover the amount of insurance evidenced by the amount of her note or deed, 
to-wit, the sum of $1,600.00; that the said snit was heard at the April term, 1932, 
in Division No. 1 of the Circuit Court of Jasper County, Missouri, and a judg- 
ment entered in favor of Louaddie Ping Feroglia against this Defendant in the 
sum of $1,106.05, and that said judgment was subsequently paid and satisfied by 
this Defendant. And it is agreed that the entire record and pleadings in the case 
of Louaddie Ping Feroglia vs. the Northwestern National Insurance Company of 
Milwaukee, Wisconsin, shall be considered introduced in evidence in this case. 

“Mr. Wolfe: For the purpose of any competent evidence appearing from 
the files and record in said case, if any, competent and admissible as a defense 
in this case, and subject to any objection on the part of the plaintiff as to the 
competency of the same in this case. 

“By the Court: If you are limiting the introduction and observation of the 
files in that case, I think vou had better offer such as you wish and make your 
objection to them so as to keep your record straight. 

“Mercer Arnold: Mr. Wolfe’s objections is to the entire proceeding. 

“By the Court: If you admit that they may be accepted as a part of the 
evidence in this case, and then limit your objections, your record will be silent 
as to which particular part vou limit it, unless the offer is made and objection 
made and ruling of court made. 


“By Mr. Arnold: We are offering the entire record and pleadings and Mr. 
Wolfe is objecting to the entire record and pleadings. ; 
“Mr. Wolfe: When it is offered in evidence, then we will reserve the right 
to make our objections to the competency of such parts of it. eas 
“Mr. Arnold: You object, as I understand it, to the whole proceeding? 
“Mr. Wolfe: Yes. 
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“Mr. Arnold: On the theory that it constitutes no defense in the case. 

“Mr. Wolfe: Yes. 

“The Court: Let the record now show that they offer as a part of this record 
those files, and let Mr. Wolfe make his objections, and then I can tell the limit 
and scope of your offer and objections. 

“Mr. Wolfe: Yes, and it is further agreed that the evidence in this case will 
show that the Defendant insurance company, after notice and demand on the 
part of the Plaintiff that the Defendant repair the damages to the said insured 
building, that the Defendant has not made any repairs whatsoever to the said 
insured building to this date. 

“Mr. Arnold: It is further agreed that each of the parties to this suit paid 
his own appraiser and paid one-half of the expense of the umpire in making 
said appraisement, according to the stipulation, and that the amount paid was 
$31 00. It is agreed that the Defendant through its local agent at Joplin, Mis- 
souri, upon December 2, 1931, mailed to Mr. A. J. Gordon, 2109 Connor Ave., 
Joplin, Mo., a letter, a carbon copy of which may be offered in evidence, and 
i1 which letter the Defendant, through its agent at Joplin, Mo., advised the 
Plaintiff that it was prepared to pay to the Plaintiff, O. H. Gentry and Louad- 
die Ping Feroglia, the amount of the award, to-wit, the sum of $1,106.05. 

“Mr. Wolfe: And that the testimony on the part of the Plaintiff in this 
case will be that he did not receive such letter. 

“Mr. Arnold: Yes. 

“Mr. Wolfe: It is further agreed that the reasonable rental value of the 
insured property in question before the said fire damage was reasonably the 
sum of $25.00 per month, and that since said fire damage to said insured pro- 
perty, the same has been at all times to this date in an untenantable condition 
by reason of the said partial burning of said dwelling house, and has been unten- 
antable and of no rental value by reason of the damaged condition thereof, and 
that no repairs whatsoever have been made to said dwelling house by anyone. 

‘By Mr. Arnold: Defendant’s Exhibit A is the agreement to appraise and 
the report of the appraisers. And Defendant’s Exhibit B is carbon copy of 
letter of December 2, 1931. Defendant’s Exhibit C is the letter of December 
15, 1931, from the Wester Adjustment & Inspection Company, local agent of the 
Defendant, addressed to A. J. Gordon, Joplin, Mo. It is further agreed that 
lLouaddie Ping Feroglia, the holder of the mortgage on said property, at no time 
joined in any agreement with the Plaintiff for rebuilding of the property or its 
repair, and at no time did she individually make demand on the insurance com- 
pany to repair. Said Defendant’s Exhibits A, B and C being in words and 
figures as follows, to-wit: 

“Defendant’s Exhibit A 

“Agreement for Submission to Appraisers. 

“This agreement made and entered into by and between A. J. Gordon, of the 
first part, and the Insurance Company or companies whose name or names are 
signed a. each for itself and not jointly, of the second part, Witnesseth, that 
Trueman E. Martinie and John S. Phillips shall appraise and estimate, by items and 
in detail, the aa value of, and the loss and damage to, the property destroyed 
or damaged by the fire of November 9, 1931, about 2:30 a. m. as specified below, 
stating the sound value and loss and dam: ige separately. These two appraisers shall 
first select a competent and disinterested umpire, and if the two appraisers fail to 
agree they shall sumbit their differences to the umpire, and the award in writing of 
any two shall determine the amount of such sound value and loss and damage and 
shall be binding upon both parties to this agreement. 

“It is expressly understood that this agreement and appaisement is for the pur- 
pose only of ascertaining and fixing the amount of said sound value and loss and 
damage to the property hereinafter described, and shall not determine, waive or 
invalidate any other right or rights of either party to this agreement. 

“The property on which the sound value and loss and damage is to be deter- 
mined is as follows, to-wit: Dwelling located at 2109 South Connor Avenue, Joplin, 
Jasper County, Missouri. 


“It is further expressly understood and agreed that in determining the sound 
value and loss and damage upon the property hereinbefore mentioned, the said 
appraisers are to make an estimate of the actual cash cost of replacing or repairing 
the same, and the actual cash value thereof, at and immediately preceding the time 
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of the fire; and in case of depreciation of the property from use, age, condition, 
location or otherwise, a proper deduction shall be made therefor. 

“In witness whereof, we have hereunto set our hands, at Joplin, Missouri, this 

day of November, 1931. Having signed duplicates. 

“[Signed] A. J. Gordon, Assured. 

“Northwestern National Underwriters Agency of the Northwestern National 
Fire Insurance Company, by Wester Adjustment & Inspection Company, 

“By R. B. Nevin, Adjuster.” 

The agreed statement contains written declaration and oath of appraisers, and 
written selection of Edward F. Speck as umpire, with his written qualification. We 
deem it unnecessary to quote these in full. 

“Award. 
“To the Parties in Interest: 

“We have carefully examined the premises and remains of the property here- 
inbefore specified, in accordance with the foregoing appointment, and have deter- 
mined the sound value and loss and damage to be as follows: 

Sound Value Loss and Damage 
$3,000.00 $1,106.05 
Total sound value and Total Loss and Damage 
“Witness our hands this the 24th day of November, 1931. 
“[Signed] Trueman E. Martinie, 
“John S. Phillips, 
“Appraisers. 
“Edward F. Speck, Umpire. 
“TStamped on Instrument :] 
“Northwestern National Insurance Company. 

“Received Aug. 27, 1932.” 

“Defendant’s Exhibit B—Same being a letter of Dec. 2, 1931. 

“Defendant’s Exhibit C being in words and figures as follows: 

“Western Adjustment and Inspection Company 

“Branch Office, A. G. Whited, Manager 

“Joplin National Bank Building 

“Toplin, Missouri, December 15, 1931. 

“Registered Mail— 

“Mr. A. J. Gordon, 2109 Connor Avenue, Joplin, Missouri. 

“Dear Sir: We enclose you herewith draft No. 21554 of the Northwestern 
Underwriters Agency of the National Fire Insurance Company, of Milwaukee, 
Wisconsin, in the sum of $1,106.05, being the amount agreed on by a board of 
appraisers for fire loss which occurred November 9, 1931, and damaged your prop- 
erty situated at No. 2109 Connor Avenue, Joplin, Missouri,’ and insured by the 
above company under their policy No. C-11216. 

“You will note that this draft is made payable to yourself, O. H. Gentry, Trus- 
tee, and Louaddie Ping Feroglia, mortgagee. It will be necessary that all parties 
named in the draft endorse both draft and receipt. After being properly endorsed 
this draft is convertible into cash at par. 

“AGW :GR Yours truly, 

“A. G. Whited, Manager.” 

The policy of insurance introduced in evidence was for $2,500 covering total 
destruction by fire, windstorm, etc., of the building in question. The policy con- 
tained the following mortgage clause: 

“Uniform Standard Form No. 127 

“National Board Standard Mortgage Clause 
“(With Contribution) 

“Loss, if any, payable to O. H. Gentry or assigns, as Mortgagee (or Trustee) 
as such interest may appear. 

“This policy, as to the interest therein of the said payee, as mortgagee (or 
trustee) only, shall not be invalidated by any act or neglect of the mortgagor or 
owner of the within described property nor by the commencement of foreclosure 
proceedings, nor the giving of notice of sale relating to the property, nor by any 
change in the interest, title or possession of the property, nor by any increase of 
hazard; provided that in case the mortgagor or owner shall neglect to pay any 
premium due under this policy, the mortgagee (or trustee) shall, on demand, pay 
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the same; and provided further that the mortgagee (or trustee) shall notify this 
Company of the commencement of foreclosure proceedings, and of any notice of 
sale relating to the property, and of any change of ownership or occupancy or 
increase of hazard which shall come to the knowledge of said mortgagee (or 
trustee) and, unless permitted by this policy, the same shall be noted thereon and 
the mortgagee (or trustee) shall, on demand, pay the premium for any increased 
hazard; and provided also that upon failure of the insured to render proof of 
Loss, such mortgagee (or trustee) shall, as if named in this policy as the insured, 
but within sixty days after notice of such failure, render Proof Loss, and shall 
be subject to the provisions of this policy as to appraisal and the times of pay- 
ment and of bringing suit. 

“Failure upon the part of the mortgagee (or trustee) to comply with any of 
the foregoing obligations shall render the insurance under this policy null and void 
as to the interest of the mortgagee (or trustee). 

“This insurance may at any time be cancelled as to such mortgagee (or trustee) 
interest by giving the mortgagee (or trustee) a ten days written notice of such 
cancellation. 

“In case of any other insurance upon the within described property, this Com- 
pany shall not be liable to said mortgagee (or trustee) under this policy for a 
greater proportion of any loss or damage to the within described property, than 
the sum hereby insured bears to the whole amount of insurance on said property, 
payable to, held by, or consented to by said mortgagee (or trustee). 

“On payment to such mortgagee (or trustee) of any sum for loss or damage 
hereunder, if this Company shall claim that as to the mortgagor or owner, no 
liability existed, it shall, to the extent of such payment be subrogated to the mort- 
gagee’s (or trustee’s) right or recovery and claim upon the collateral to the mort- 
gage debt, but without impairing the mortgagee’s (or trustee’s) right to sue; or 
it may pay the mortgage debt and require an assignment thereof and of the mort- 
gage. 

“Attached to and forming part of Policy No. 11216 of the Northwestern 
National Insurance Co. 

“Tssued at its Joplin, Mo. Agency. Dated 3—19—31. 

“UNIFORMITY ** Trade Mark 
“{Signed] O. H. Gentry Agent, 
“te We 

The policy contained the following clauses with reference to the amount of 

joss, and the manner of ascertainment thereof: 


“I, This company shall not be liable beyond the actual cash value of this 
property at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estimated according to such actual cash value, with proper deduction 
for depreciation however caused, and shall in no event exceed what it would then 
cost the insured to repair and replace the same with material of like kind and 
quality; said ascertainment or estimate shall be made by the insured and this com- 
pany, or if they differ, then by appraisers, as hereinafter provided; and the amount 
of loss having been thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due notice, ascertainment, 
estimate and satisfactory proof of the loss have been received by this company in 
accordance with the terms of this company to take all, or any part, of the articles 
that such ascertained or appraised value, and also to repair, rebuild, or replace the 
property loss, or damage with other of like kind and quality within a reasonable 
time after giving notice within thirty days after the receipt of the proof herein 
required, of its intention to do so: but there can be no abandonment to this com- 
pany of the property described.” 

“In the event of disagreement as to the amount of loss the same shall, 
above provided, be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire; the appraisers together shall 
then estimate and appraise the loss, and damage and stating separately sound 
value and failing to agree shall submit their differences to the umpire and the 
award in writing of any two shall then determine the amount of such loss; the 
parties thereto shall pay the appraiser respectively selected by them and ‘shall 
bear equally the expenses of the appraisal and umpire. 
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“This company shall not be held to have waived any provisions or condition 
of this policy or any forfeiture thereof by any requirement, act, or proceeding 
on its part relating to the appraisal or to any examination herein provided for; 
and the loss shall not become payable until sixty days after the notice, ascer- 
tainment, estimate, and satisfactory proof of the loss herein required have been 
received by this company, including an award by appraisers when appraisal has 
been required.” 

The agreed statement of facts shows that the insurance company mailed 
a check to the plaintiff for $1,106.05, the amount of the loss found by the 
appraisers. On the 8th day of January, 1932, this check was returned by 
registered mail to the company with the following letter: 

“January 8th, 1932. 
“Registered Mail— 
“Western Adjustment & Inspection Co., Joplin National Bank 
Missouri. 
“Re: A. J. Gordon Insurance Claim 
No. 43414—Policy No. 11216 

“Dear Sir: I am directed by Mr. A. J. Gordon to return to you the check 
No. 21554 of the Northwestern Underwriters Agency of the National Fire Insur- 
ance Company, of Milwaukee, Wisconsin, mentioned in your letter of December 
15th, 1931, addressed to Mr. Gordon. Your above mentioned letter was delayed 
some time in delivery to the above A. J. Gordon, on account of his being at 
Skiatook, Oklahoma, about that time engaged on a job of work. But he has 
just returned to Joplin and has handed me your letter with the check for $1,106.05 
above indicated, with instructions to say that we must refuse to receive this 
check in its present form and for the sum of only $1,106.05 as that would not 
cover the expense of replacing Mr. Gordon’s building. 

“Therefore I am handing you herewith the above check for $1,106.05 accord- 
ingly, and wish to advise you that Mr. Gordon declines to accept the same, as 
nade out by you, and requires that the Insurance Company carrying the above 
risk shall proceed at once to replace this building in its original condition as to 
any damages caused by fire and weather exposure. 


“JJW:c 


Suilding, 


Very truly yours, 

“Jno. J. Wolfe.” 

After the taking of testimony had been closed, on February 3, and after 

announcement of both parties that all the evidence had been introduced and the 
witnesses had been released and some of defendant’s witnesses had gone from the 
jurisdiction of the court, and after the defendant had offered his declaration of 
law in the nature of a demurrer to the evidence in the case, the plaintiff on the 
morning of February 4 offered the plaintiff as a witness and offered to prove a 
conversation he had had with a representative of defendant in which he had 
asked for rebuilding of the property. This conversation purported to have been 
several months prior to the letter hereinbefore quoted and sent by registered 
mail on January 8, 1932 

After much argument pro and con, the court excluded the testimony on the 
theory that it was offered after the case had been closed and defendant’s wit- 
nesses had been excused and had gone from the court’s jurisdiction, and that it 
was an attempt to contradict the agreed statement of fact that had been sub- 
mitted to the court 


A resume of the foregoing facts, which we have largely taken from the 
defendant’s statement, follows: 

The suit is one to recover the sum of $2,250 for the alleged failure of the 
respondent to repair the dwelling house owned by the appellant, and which was 
damaged by: fire upon the 9th day of November, 1931, together with an attempt 
to recover the sum of $250 upon the second count of the appellant’s petition by 
reason of alleged damages caused by the inability of the appellant to rent said 
house after the damage caused by said fire. 


Attached to the petition was the policy of insurance upon which the cause 0! 
action is based. This policy of insurance was issued by the respondent to the 
apellant upon the 19th day of March, 1931, and covering the dwelling house ot 
one-story frame construction located upon appellant’s property against damage_by 
fire and lightning sustained during that period to an amount not exceeding $2,500. 
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The policy is the usual fire insurance policy, and many of the conditions in 
it have no bearing upon the present suit. 

At the time this insurance was taken out by the appellant, the property in 
question was incumbered by a deed of trust given many years before by one J. 
R. McPeak to J. H. Spencer, trustee for Overton H. Gentry, to secure the pay- 
ment of an indebtedness of $1,600. 

At the time of the fire the note secured by this deed of trust was a valid 
and subsisting obligation of J. R. McPeak, and the deed of trust was in full 
force and effect, as was admitted in the agreed statement of facts upon which 
this case was tried. The note at that time was owned by Louaddie Ping Feroglia, 
the assignee of O. H. Gentry, the named payee in said note. This deed of trust 
ontained a provision requiring the owner of the property to furnish the bene- 
ficiary under the deed of trust, whom we will hereafter designate as the mort- 
gagee, policies of insurance upon the building located upon the property covered 
by the deed of trust, in the sum of $1,600. This provision had been complied 
with by the owner-mortgagor, by furnishing the policy in question which was 
made out to the owner-mortgagor, but to this policy there was attached a uni- 
form standard mortgage clause, sometimes referred to in decisions as “a union 
mortgage clause.” This clause provided that the loss, if any, under the policy, 
was “payable to O. H. Gentry or assigns, as mortgagee (or trustee), as such 
interest may appear.” It also provided that the interest of the mortgagee should 
not be invalidated by any act of the mortgagor, or owner of the property, and pro- 
vided that, if the mortgagor should neglect to pay any premiums, that the mort- 
gagee was to pay same on demand, and that, in the event of foreclosure, the mort- 
gagee was required to notify the respondent of such proceeding. It further pro- 
vided that, in the event of loss, if the mortgagor should fail to make proof, the 
mortgagee should do so, and failure to do any of the above-mentioned things should 
render the policy void, as to the interest of the’ mortgagee. There was a further 
provision in this mortgage clause that, in the event the respondent desired to cancel 
the policy, it might do so, but only after giving the mortgagee ten days’ written 
notice thereof, and there was furthermore the usual subrogation clause. This mort- 
gage clause is hereinbefore quoted by us. The other pertinent provisions of the 
policy have been quoted above by us. 

The case was tried upon an agreed statement of facts dictated into the record 
at the time of the trial before the trial court, after a jury had been waived, and 
upon certain exhibits offered in evidence, and referred to in said agreed statement 
of facts. 

From this stipulation it appears briefly: That it was admitted that the appellant 
was the owner of the property in question; that the respondent was engaged in 
the business of writing fire insurance policies; that the policy in question was written 
by the respondent and issued and delivered to the appellant, and the premium paid 
therefor; that the fire occurred November 9, 1931; that the house was partially 
destroyed as a result; that the policy of insurance was in force at that time; and 
that proofs of loss were made by the appellant, in accordance with the terms of 
the policy. 

It was further agreed that appellant and respondent were unable to agree as 
to the extent of the damage; that in accordance with the terms of the policy they 
entered into a written agreement for an appraisal, which agreement, and the report 
of the appraisers, will be found in the agreed statement of facts. 

It was further agreed that the appellant would select one appraiser, the respond- 
ent one, and the two select an umpire; that they qualified, examined the property, 
and made their written report; that in accordance with that report it is agreed 
that the respondent issued its draft in the sum of $1,106.05, the amount of the 
award, and made same payable to appellant, O. H. Gentry, trustee, and Louaddie 
Ping Feroglia, mortgagee; that said draft was mailed to the appellant and that 
upon the 8th day of January, 1932, it was returned by counsel for appellant to 
respondent, accompanied by a letter, which was introduced as Appellant’s Exhibit 1, 
and is quoted by us above. The existence of the deed of trust, that the same was 
a valid and subsisting incumbrance upon the property in question at the time of 
the fire, that the note secured by the deed of trust was owned by one Louaddie Ping 
Feroglia, assignee of O. H. Gentry, and that the amount of the indebtedness was 
$1,600 were all admitted under the agreed statement of facts. 
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It was furthermore agreed that, after the refusal of the appellant to accept 
respondent's draft in paynient of the loss, the said Louaddie Ping Feroglia, as 
mortgagee, brought suit against this respondent, returnable to the April term, 
1932, of the circuit court of Jasper county, Mo., to recover the sum of $1,600, 
being the amount due under her mortgage, and that she recovered the sum of 
$1,106.05, the amount fixed hy the appraisers as the amount of damage to appel- 
lant’s property. 

It was further agreed that respondent paid this judgment to the said Louad- 
die Ping Feroglia and received satisfaction therefor. The record entries and 
pleadings in this last-named case were introduced in evidence, and included 
therein were two applications of this appellant to be allowed to enter his appear- 
ance in said case, and to be made a party thereto. 

The case is before us on'several assignments of error, which seem to be 
combined by appellant in his points and authorities, and we shall consider them 
as presented therein. The first point is expressed by the plaintiff as follows: 

“The fire damage and loss occurring to the insured premises under this 
policy of insurance was a partial loss'only, and the rights, obligations and duties 
of the parties to the contract of insurance herein pleaded as the basis of the 
Defendant's liability herein are obviously fixed, defined and determined by the 
language of the Statute applicable thereto, as follows: 

““R. S. Mo., 1929, Sec. 5821. Partial Loss—Whenever there is a partial 
Gestruction or damage to property covered by insurance, it shall be the duty of 
the party writing the policies to pay the assured a sum of money equal to the 
damage done to the property, or repair the same to the extent of such damage, 
not exceeding the amount written in the ‘policy, so that said property shall be 
in as good condition as betore the fire, at the option of the insured.’ 

“The foregoing statute therefore confers upon the insured owner and policy 
holder herein the right and option to elect whether he will accept from the 
insurer herein, (a) a sum of money equal to the damage done to the property, 
or (b) that the insurer repair the damaged property to the extent of such 
damage, etc.” 

The plaintiff cites several cases in support of his contention that the insured 
owner had a right and option to elect whether he would accept from the insurer 
a sum of money equal to the damage done to the property or whether he would 
elect to have the property repaired. The Missouri cases cited are Non-Royalty 
Shoe Co. v. Phoenix, 277 Mo. 399, 210 S. W. 37; Branigan v. Ins.'Co., 102 Mo. 
App. 70, 76 S. W. 643; Tinsley v. AXtna Ins Co., 199 Mo. App. 693, 205 S. W. 
78; and Havens v. Germania Fire Ins. Co., 123 Mo. 403, 27 S. W.'718, 26 L. R. A. 
107, 45 Am. St. Rep. 570. 

We have considered each of these cases, and we agree with the holdings on 
the issues therein. We think it has been established by the courts that under 
the provisions of section 5821, R. S. Mo. 1929 (Mo. St. Ann. § 5821, p. 4451), the 
insured has the option of electing to receive money or to have the property 
repaired, and the above-cited cases so hold. But those cases were based on the 
tacts in each particular case, and the facts in those cases differ from the facts 
in the case at bar. One of those cases, the Branigan Case, does hold that the 
mortgagee may maintain a suit for the proceeds of the insurance, as was done 
in this case. 

None of those cases goes into the points at issue here. We cannot escape 
the conclusion that the owner in this instance, since this particular mortgage 
clause was in his policy is largely affected by what the mortgagee did. The 
mortgage clause, known as the “Union Mortgage Clause,” which we have quoted 
above in full, was a separate and complete contract between the mortgagee and 
the plaintiff and the defendant, and one in which the owner had consented 
when he applied for the policy, and especially when he accepted the policy with 
the mortgage clause therein. 

{1] Under this mortgage clause attached to the policy with the consent of 
the insurer and the insured, the mortgagee had the first claim to the proceeds 
of the insurance up to the amount of the debt secured, and could bring a sep- 
arate suit to recover from the insurer the amount of the insurance up to the 
amount of the debt due the mortgagee. The Kansas City Court of Appeals 
expressed the difference in an “open mortgage clause” and the “Union Mortgage 
Clause” in the case of Prudential Ins. Co. v. German Mutual Fire Ins. Ass’n, 60 
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S.W.(2d) 1008, at page 1009, as follows: “A policy that simply provides that it 
shall be payable to the mortgagee as his interest may appear is called an ‘open 
mortgage clause,’ and is the character of mortgage clause pleaded in the petition. 
This clause is to be distinguished from the ‘Union Mortgage Clause. In the 
jatter clause it is stipulated in substance that in case of loss the policy is payable 
to the mortgagee and that his interest as payee shall not be invalidated or affected 
by any act or omission of the mortgagor. Where there is merely an open 
mortgage clause there is no privity created between the company and the mort- 
gagee, he not being a party to the contract but merely an appointee to receive 
the proceeds in case of loss. His rights will be defeated by a breach of the 
conditions of the policy by the mortgagor. If for any reason the policy becomes 
void or ceases to exist as to the insured it is void and it ceases to exist as to the 
mortgagee. Whereas, the union mortgage clause operates as an independent 
contract of insurance between the mortgagee and the company upon the for- 
mer’s interest, which cannot be defeated by a breach of the conditions of the 
policy on the part of the mortgagor or solely by his act. 26 C. J. pp. 84, 85, 273, 
274, 275; 2 Cooley’s Briefs on Ins. (2d Ed.) pp. 1267 to 1272; 14 R. C. L. pp. 1037, 
1038; Kabrich v. State Ins. Co., 48 Mo. App. 393; Bidwell'v. St. Louis Floating 
Dock & Ins. Co., 40 Mo. 42, 46; Allen v. Fid-Phenix Ins. Co., 221 Mo App. 764, 
285 S. W. 761, 764; Ford v. lowa State Ins. Co., 317 Mo. 1144, 298 S. W. 741, 56 
A. L. R. 842; see note 58 Am. St. Rep. pages 667 to1673.” 

[2] It is now pretty weli determined that a mortgage clause, such as in this 
case, is a separate and distinct contract with the mortgagee, that cannot be 
abrogated or interfered with by the insured, and that no act or omission on the 
part of the owner, occurring after the issuance of the policy will affect the mort- 
gagee’s right to recover. Berry v. Equitable Fire & Marine:Ins. Co., 317 Mo. 
loc. cit. 1129, 298 S. W. 63; Trust Co. v. Insurance Co., 201 Mo. App 223, 210 
S. W. 98; Ford v. Iowa State Ins. Co., 317 Mo. loc. cit. 1154; 298 S. W. 741, 56 
A. L. R. 842, and cases there cited. 

[3] We must hold against the plaintiff in his contention that section 5821, 
R. S. Mo. 1929 (Mo. St. Ann. § 5821, p. 4451), gives him an unconditional right 
and option to elect in case of this kind, where the provisions of the mortgage 
clause give to the mortgagee rights over which the plaintiff had no control. 

[4] The plaintiff in the remaining three subdivisions of his points and 
euthorities has to do with the agreement to appraise the property, which agree- 
inent is set out in full hereinbefore under the agreed statement of facts as 
Exhibit A. 

The plaintiff cites several authorities to the effect that by signing such an 
agreement for appraisal the plaintiff did not thereby waive his right of election 
under the statute. We have examined the cases cited, and without desginating 
them with the distinction in each case we feel it is sufficient here to say that 
in none of the cases relied upon by plaintiff did the question of the rights of the 
third party, the mortgagee, intervene as in this case, and we think what we 
have heretofore said about mortgagee’s interest answers plaintiff’s contention 
here. In other words, under the Missouri decisions, no acts on the part of the 
insured owner or on the part of the insurer could set aside the rights of the 
mortgagee. 

[5] The agreed statement of facts shows that the mortgagee did bring suit 
ior her interest in this policy. A judgment was had for the amount of the loss 
or damage to the property. In that suit in order to fix the amount of loss the 
report of the appraisers was introduced. We are not called on here to pass on 
the competency of that evidence offered in the suit by the mortgagee. In fact 
no appeal was taken from the judgment there. If error was committed in the 
introduction of evidence there, or in the trial court’s action in not permitting 
the plaintiff in the instant case to have been made a party to that suit, these 
matters cannot be considered here. All parties had their remedies in that case, 
and there was no appeal from that judgment. The amount of the judgment there 
was paid to the mortgagee and the judgment was satisfied. 

The insurance company paid to the mortgagee what a competent court had 
decreed it should pay, and paid it to the person who under the terms of the 
contract entered into by the plaintiff, the insurer, and the mortgagee, under the 
holdings of our courts, was entitled to the first claim thereon. 

In the face of this testimony based upon this particular mortgage clause and 
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following the decisions in this state, we think and hold that the trial court com- 
mitted no error in deciding for the defendant. 

The judgment is therefore affirmed. 

Allen, P. J., and Bailey, J., concur. 


LEISY v. FARMERS’ MUT. HOME INS. CO. OF HOOPER et al. No. 29129, 
Supreme Court of Nebraska. Jan. 25, 1935. 

258 Northwestern Reporter 481. 

1. INSURANCE. ; 

Forfeiture of fire policy because of insured’s depletion of insured property 
cannot be invoked as defense unless depletion changes identity of property, in 
absence of provision in policy to contrary. 

(For other cases, see Insurance, Dec. Dig. § 318.) 

2. INSURANCE. 

Valued policy law fixes worth of property insured conclusively at valuation 
written in policy, and, in case of total loss, that sum is measure of recovery 
(Comp. St. 1929, § 44-344). 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Syllabus by the Court. 

1. A forfeiture of a policy of fire insurance on the ground of a depletion by 
the insured of the property described in the policy, in the absence of a provision 
in the policy to the contrary, cannot be invoked as a defense unless the depletion 
was such as to change the identity of the property insured. 

“Under the valued policy law (Comp. St. 1899, c. 43, art. 1, § 43), the 
statute fixes the worth of the property insured conclusively at the valuation writ- 
ten in the contract of insurance, and in case of total loss, that sum is the measure 
of recovery.” Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313. 

Appeal from District Court, Cuming County; Stewart, Judge. 

Action by Anna Leisy against the Farmers’ Mutual Home Insurance Com- 
pany of Hooper, impleaded with the Federal Land Bank of Omaha and Irvin O. 
Leisy, executor of the last will and testament of Henry Leisy, deceased. From 
an adverse judgment, the firstnamed defendant appeals. 

Affirmed. 

A. R. Oleson, of Wisner, for appellant. 

Zacek & Nicholson, of Wisner, for appellee Anna Leisy. 

J. M. Gurnett, of Omaha, for appellee Federal Land Bank of Omaha. 

Zacek & Nicholson, of Wisner, for appellee Irvin O. Leisy. 

Heard before Goss, C. J., Rose, Eberly, Day, Paine, and Carter, JJ., and 
Chappell, District Judge. 

CarTER, Justice. 


This is an action at law upon a policy of fire insurance issued by the Farmers’ 
Mutual Home Insurance Company of Hooper, Nebraska, to Henry Leisy, now 
deceased, in the amount of $2,500, covering a corncrib and elevator. The defend- 
ant insurance company defended on the ground that the insured during his life- 
time had depleted the property to such an extent as to void the policy. The trial 
court directed a verdict for the plaintiff at the close of defendant’s evidence and, 
from the overruling of a motion for a new trial, the defendant brings this appeal. 

The evidence shows that the property insured consisted of an elevator 54 by 
24 and a corncrib and granary 166 by 46 in size; that the center of the building 
designated as a corncrib and granary was used for the storing and feeding of hay 
and on each side of which was a cattle shed. On the outside of the cattle shed 
were grain bins and cribs extending the full length of the building, the outside 
walls of which formed the side walls of the building. The evidence further shows 
that various persons at the direction of the insured removed boards from the floor 
and walls of the grain bins during the life of the policy, but that none was 
removed from the building proper. The evidence also discloses that the grain bins 
were not in condition for use and had not been for a considerable period of time 
prior to the issuance of the policy. The balance of the evidence covers the general 
condition of the insured property brought about by natural depreciation and has 
no bearing on the result of this litigation. 

[1] On March 28, 1930, the insured property herein described was totally 
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destroyed by fire. Under section 44-344, Comp. St. 1929, commonly called the valued 
policy law, the plaintiff is entitled to recover the full $2,500 unless Henry Leisy 
in his lifetime depleted the building to such an extent as to cause a forfeiture of 
the policy. There is nothing in the policy of insurance providing for a forfeiture 
on the grounds alleged in defendant’s answer. There can be no question but that 
there was some depletion of the floors and inside walls of the grain bins, but not 
such as would void a policy of insurance containing no provision for so doing. 
The insurance in question was written on the elevator and corncrib as a whole and 
not upon the integral parts thereof. The buildings insured still mtaintained their 
original identity at the time of the fire. In the absence of an express provision in 
the policy to the contrary, such a depletion of the buildings as is shown by the 
evidence in this case will not result in a forfeiture of which the defendant can 
take advantage. Forfeitures are not favored by the law and will be enforced only 
when the strict letter of the contract requires it or when it would be an uncon- 
scionable act to not enforce it. Under the evidence in this case, we are convinced 
that the trial court was right in directing a verdict for the plaintiff for the full 
amount of the policy. 

The appellant also complains of the trial court’s action in striking from its 
answer the following: “And it (the insured building) was of such small value 
that the executor of this estate offered to sell it for less than three hundred dol- 
lars because of its then present condition just prior to the fire which destroyed it. 
But the prospective purchaser to whom this offer was made did not consider that 
it was worth the amount of money that the executor was asking for it.” Clearly 
the trial court was right in striking said allegations, they being wholly immaterial 
to the issue, and evidence in support thereof could not be properly admitted. 

The appellant further complains of the action of the trial court in not admit- 
ting in evidence a purported New York standard form fire insurance policy. The 
offer apparently was made on the theory that section 44-601, Comp. St. 1929, made 
the provisions of a New York standard form a part of every fire insurance policy 
issued in this state. If this were true, the appellant could not lay the foundation 
for its admission by an insurance agent as was here attempted. The laws of 
another state cannot be proved in this manner. As a matter of fact, the statute 
provides that fire insurance shall be w:'tten on forms prescribed by the depart- 
ment of trade and commerce as nearly as practicable in the form known as the 
New York standard form. This being true, the department of trade and commerce 
is authorized by law to prescribe the form of fire policy and the policy so pre- 
scribed can be proved by the records of that office. The trial court was right in 
sustaining objections to the admission of the purported New York standard form 
policy. 

[2] “Under the valued policy law (Compiled Statutes, 1899, c. 43, § 43), the 
statute fixes the worth of the property insured conclusively at the. valuation writ- 
ten in the contract of insurance, and in case of total loss that sum is the meas- 
ure of recovery.” Lancashire Ins. Co. v. Bush, 60 Neb. 116, 82 N. W. 313. See, 
also Fadanelli v. National Security Fire Ins. Co., 113 Neb. 830, 205 N. W. 642. 
There being no forfeiture of the contract, and the amount of recovery having been 
fixed by statute, there was nothing that required submission to a jury. 


The judgment of the trial court was in all respects correct and is hereby 
Affirmed. 


BUDRECKI v. FIREMEN’S INS. CO. OF NEWARK, N. J. No. 73. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 


176 Atlantic Reporter 143. 
. INSURANCE. 
Forfeitures of insurance policies are not favored by courts. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
. INSURANCE. 
Insurance contract under which it is sought to create forfeiture will be con- 


strued most strongly against insurer, and will not be extended beyond strict words 
of policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. : wh 
Insured’s failure to file proof of loss within 60 days after fire held not to re- 
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sult in forfeiture of policy insuring against rent loss, especially where policy, which 
was standard fire policy with so-called rider adapting it as rent loss policy in enu- 
merating items to be contained in statement of loss, showed that practically none 
were applicable to rent loss (Comp. St. Supp. 1924, § 99—115a). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Svllabus by the Court. 

Forfeitures are not favored by the courts. Contracts of insurance under which 
it is sought to create forfeitures will be construed most strongly against the in- 
surer and will never be extended beyond the strict words of the policy. Snyder v. 
Insurance Company, 59 N. J. Law, 544, 550, 37 A. 1022, 59 Am. St. Rep. 625; John- 
son v. Grand Lodge, 81 N. J. Law, 511, 515, 79 A. 333; Autrim v. Telegraphers’ 
Beney. Association, 93 N. J. Law, 213, 214, 107 A. 458; Precipio v. Insurance 
Company, 103 N. J. Law, 589, 593, 137 A. 549; Kissinger v. North American Union 
Life Assurance Society, 108 N. J. Law, 405, 412, 158 A. 756. 

Appeal from Supreme Court. 

Action by Ignacz Budrecki against the Firemen’s Insurance Company of New- 
ark, N. J. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

John S. Foster, of Newark, for appellant. 

Samuel Koestler and Melvin J. Koestler, both of Elizabeth, for respondent. 

CAMPBELL, Chancellor. 

The plaintiff below, owner of an apartment house in the city of Elizabeth, 
Union county, insured the building, against the risk of fire, with the defendant 
and other companies, and also took out with the defendant a rent loss policy, 
which insurance contract, in fact, and in all its particulars, was a standard fire in- 
surance policy with a so-called rider approved by the commissioner of banking and 
insurance. 

On May 28, 1933, during the term of all of these policies, a fire took place and 
seriously damaged the building. 

Immediate notice thereof seems, undisputedly, to have been given all the com- 
panies under all the policies. 

On June 15, 1933, one Hullenbach, an adjuster for the defendant-appellant, gave 
tormal written notice to the respondent that the appellant company required formal 
proof of loss in accordance with chapter 340, P. L. 1911, p. 717 (Comp. St. Supp. 
1924, § 99—115a), under all its policies, including the rent policy. 

Proofs were timely made under all policies except the rent policy, the proof 
under which was not received by the appellant company until November 29, 1933. 

There appears to have been an investigation upon the part of the insurers as 
to the origin and cause of the fire because of which, and other delays, adjustments 
of fire losses were not reached until “the late fall of 1933,” and a settlement of 
such losses not made until the middle of January, 1934. The repair and recon- 
struction of the building began at this time, some eight months after the fire. The 
appellant made no objection to but received the proof of loss under the rent policy. 
It did not object to or refuse to receive it as being out of time until suit was com- 
menced against it on February 2, 1934, when by its answer it set up such failure 
as voiding the contract of insurance and a bar to the action against it. 

The trial of the issue resulted in a verdict in favor of the plaintiff-respondent, 
and from the judgment thereon the defendant below appeals, filing seven grounds 
of appeal. . 

These are argued in appellant’s brief under two points: 

Point 1. 


st (a) The trial court erred in denying defendant’s motion to strike out plain- 
tiff’s fourth reply to defendant’s third separate defense as frivolous. 


The third defense set up in full that portion of the policy requiring immediate 
notice of the fire and proof of loss; that in violation of such condition, and al- 
though demand was made that assured should file a proof of loss within sixty days 
thereafter, he failed to do so, and by reason thereof the policy became void, and 
the insurer, defendant, became relieved of all liability thereunder. 

The plaintiff’s fourth reply to this was: “Defendant received, accepted and re- 
tained in its possession the proof of loss signed and sworn to by the plaintiff, with- 
out making any objection thereto and thereby waived any and all objection thereto, 
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and thereby waived any and all provisions of said policy, if any, requiring the fil- 
ing of a proof of loss within a specified or stated time.” 

Whether or not this reply should have been stricken seems to us to be of no 
moment, because, error, if there was, was harmless, and the defendant was not 
thereby prejudiced in its defense. 

It is true that the policy—inartistic as it is—being a standard fire insurance 
contract with a so-called rider adapting it as a rent loss policy, required a rendering 
of a statement “within sixty days after the fire’; nevertheless, an examination of 
the. items enumerated and to be contained in such statement will at once and con- 
clusively show that practically none, except by an unwarranted and implied con- 
struction, are applicable to a rent loss caused by a fire. 

Further, we find nothing either in the contract of insurance or the statute 
which is invoked by the appellant (chaper 340, P. L. 1911 [Comp. St. Supp. 1924, 
§ 99—115a]) which makes for a forfeiture of the policy because of noncompliance 
in this particular. The penalty, in both instances, to be visited upon the assured, 
is that he cannot maintain an action upon the policy unti] such proof of loss is 
forthcoming, and then not unless such action is commenced within twelve months 
next after the fire. : 

[1-3] Forfeitures are not favored by the courts. Contracts of insurance under 
which it is sought to create forfeitures will be construed most strongly against 
the insurer and will never be extended beyond the strict words of the policy. Sny- 
der v. Insurance Company, 59 N. J. Law, 544, 550, 37 A. 1022, 59 Am. St. Rep. 
625; Johnson v. Grand Lodge, 81 N. J. Law, 511, 515, 79 A. 333; Autrim v. Tele- 
graphers’ Benev. Association, 93 N. J. Law, 213, 214, 107 A. 458; Precipio v. In- 
surance Company, 103 N. J. Law, 589, 593, 137 A. 549; Kissinger v. North Amer- 
ican Union Life Assurance Society, 108 N. J. Law, 405, 412, 158 A. 756. 

(b) The trial court erred in denying defendant’s motion for a directed ver- 
dict. 

Here, again,'the argument appears to be that, the assured not having filed a 
proof of loss within sixty days as provided by the policy and not within sixty 
days after notice under the statute (P. L. 1911, c. 340 [Comp. St. Supp. 1924, 
§ 99—115a]), a forfeiture of the contract was worked and the appellant was 
telieved of all liability under its policy of insurance. 

As previously stated, we have reached the conclusion that no forfeiture took 
place and, therefore, there was no error for this reason in refusing to direct a 
verdict. 

(c) The trial court erred in charging the jury: “If the insurance company 
issues a demand to file those proofs of loss within sixty days from the date of 
that demand, and it is impossible to determine what that loss would be within 
that sixty days, then that demand has not been furnished upon the part of the 
assured after the loss within the meaning of that statute, because certainly 
there is no loss until there is ability to determine loss. That is there is no loss 
of which anybody can have any reasonably accurate knowledge until there is 
ability to determine what the loss would be.” 

Here again appellant is contending for an exceedingly strained construc- 
tion of the language contained in its contract respecting a statement or proof 
of loss which we think is unwarranted and unjustified. Some parts of this com- 
plained of instruction are not as clear as they might be, but, taken as a whole, 
we consider it a proper instruction and free from harmful error to the appellant. 

Point 2. 

(a) The trial court erred in denying defendant’s motion to strike out plain- 
tiff’s sixth reply to defendant’s third separate defense. 

The third defense has already been set forth. The sixth reply thereto was: 
“Defendant in addition to issuing to the plaintiff the policy set forth in the 
complaint, also issued to plaintiff certain other policies insuring the building 
against loss and damage by fire. A fire occurred in said building on May 28, 
1933. The said defendant made certain objections and complains against the 
manner of said fire loss and instigated investigations which prevented plaintiff 
from demolishing portions of said building which were injured beyond repair 
and also delayed the reconstruction of said building to such extent that the plain- 
tiff could not with any degree of reasonable certainty prior to November 1, 1933: 
cstimate the amount of his rental loss or damage or the time which he would 
require to repair or reconstruct said building so as to again make it tenantable, 
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and plaintiff, immediately upon obtaining such information, did prepare his proof 
of loss and did sign and swear to it and did serve the same upon the defendant 
who retained said proof of loss without making any objection thereto, until after 
suit was instituted and the first objection made was by raising the third defense, 
to which this reply is directed.” 

We think there was no error in refusing to strike this reply, and under any 
circumstances we cannot see how the defendant was prejudiced thereby. 

(b) The trial court erred in admitting as evidence two certain proofs of loss 
filed with the defendant under policies other than the one being sued on. 

(c) The trial court erred in admitting as evidence copies of checks purport- 
ing to show payment of the fire loss under separate policies issued by this 
company. 

These proofs were objected to as irrelevant, and it is difficult to see how 
they were relevant to the issue being tried. Respondent says that they gave to 
the defendant company all the information required by the rent policy and 
amounted to compliance therewith so far as plaintiff could;respond thereto. 

Whether the rulings complained of were erroneous or not seems to us to be 
of no consequence, because we find appellant was not harmed or prejudiced 
thereby. 

The judgment will be affirmed, with costs. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, 
Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells—13. 


For reversal: None. 


ALTSHULER et al. v. NEW BRUNSWICK FIRE INS. CO. et al. No. 49. 
Court of Errors and Appeals of New Jersey. Jan. 15, 1935. 
176 Atlantic Reporter 359. 
1. INSURANCE. 


Where fire policies had been invalidated as to mortgagor, but not as to mort- 
gagee, by mortgagee’s commencement of foreclosure proceeding, premises were 
damagd by fire shortly after foreclosure decree, and pursuant to mortgagee’s 
agreement made within 31 days after fire, premises were purchased at foreclosure 
sale for nominal sum by third party who paid deficiency to mortgagee, of which 
facts insurers had no knowledge, mortgagee could not recover on policies payable 
60 days after proof of loss, since insurers’ right to subrogation under standard 
mortgage clause had been impaired. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 

Where fire insurers’ agent was mortgagor, insurers were not bound by mort- 
gagor’s knowledge of commencement of mortgage foreclosure proceeding or sale 
of insured premises. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

4, INSURANCE. 

Standard mortgage clause in fire policies protects mortgagee against acts or 
neglect of owner or mortgagor, but not against the mortgagee’s own neglect or 
wrongdoing. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Supreme Court. 

Action by Jacob Altshuler and William Altshuler against the New Brunswick 
Fire Insurance Company and others. From a judgment for defendants, plaintiffs 
appeal. 

Affirmed. 

Joseph Thomas Lieblich, of Passaic, for appellants. 

Lum, Tamblyn & Colyer, of Newark, for respondent Girard Fire & Marine 
Ins. Co. 

Arthur T. Vanderbilt, of Newark, for other respondents. 

WELLS, Judge. : 

This. is an appeal from a judgment of the Supreme Court (Passaic circuit) 


entered on the verdict of a jury directed by the trial court in favor of the 
defendants. 
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The pertinent facts are that David Gordon was the owner of two tracts of land 
and premises in Paterson, N. J., upon which there were numerous mortgages. 
The plaintiffs Altshulers were the holders of a mortgage which was a third mort- 
gage on one of the tracts and a second on the other. On June 20, 1929, after the 
death of David Gordon, the first mortgagee, the Hamilton Trust Company began 
foreclosure proceedings, but by an arrangement made between the Hamilton 
Trust Company and the plaintiffs these proceedings were discontinued and on 
July 19, 1929, foreclosure proceedings were instituted by the plaintiffs. On Janu- 
ary 7, 1930, a final decree was entered therein and the following day a fieri facias 
was issued to the sheriff of Passaic county directing him to sell the mortgaged 
premises. 

Shortly prior to the sheriff's sale, which took place February 14, 1930, the 
plaintiffs and one Rafelson, who was financially interested in a materialman’s lien 
which had stood after the plaintiffs’ mortgage, entered into an agreement whereby 
the plaintiffs were to permit Rafelson to purchase the property at the same for 
a nominal bid of $1,000. In return Rafelson was to pay the plaintiffs the amount 
of their deficiency. This agreement was carried out on the date of the sheriff's 
sale. None of these agreements and proceedings were known to the defendants. 

The mortgagees, including the plaintiffs, had rights under several insurance 
policies in the defendant companies which Gordon, as owner, and after his death, 
his wife, had taken out, some being issued before the institution of plaintiff’s fore- 
closure suit and some subsequently. The Gordons were not only the owners of the 
mortgaged premises but also agents for the defendant insurance companies. 

To each of the policies was attached the standard mortgagee clause in the 
form prescribed by the Legislature, providing that the loss or damage, if any, 
should be payable to the mortgagees (naming them in the order of the priority 
of their respective mortgages), and specifying, among other things, “that this 
insurance, as to the interest of the mortgagee (or trustee) only therein, shall not 
be invalidated by any act or neglect of the mortgagor or owner of the within 
described property, nor by any foreclosure or other proceedings, nor by any change 
in the title or ownership of the property,” etc. 

On January 13, 1930, less than a week after the entry of the final decree in 
the foreclosure suit, a fire occurred resulting in damages amounting to $6,800, to 
recover which the plaintiffs brought this suit. 

The first knowledge that defendants had of the foreclosure suit was after the 
properties had been sold by the sheriff to Rafelson. This knowledge came to the 
defendants by reason of the fact that Bessie Gordon, as agent for the defendants, 
had attached to and made a part of each of the policies an indorsement dated 
February 14, 1930, to the following effect: 

“The interest of this policy is now vested in the names of Rafel Rafelson, 
purchaser under sheriff sale Feb. 14, 1930, by virtue of foreclosure proceedings 
instituted by Jacob and William Altshuler against Bessie Gordon individually and 
as administratrix of the estate of David Gordon, deceased, et als., and Bessie L. 
Gordon, (widow) individually and as administratrix of the estate of David Gor- 
don, deceased, Raphael Gordon, Estelle Gordon, Gerson Gordon, and Rosalyn Gor- 
don, sole heirs at law of David Gordon, deceased, as owners, as their interest may 
appear, and not as heretofore. 

“The mortgage interest of Jacob and William Altshuler having been fully 
paid and satisfied, their interest herein is terminated. Other mortgagees as here to- 
fore. Mtgee. clause attached.” 

The plaintiffs never at any time made any claim upon defendants by reason of 
the fire until the institution of this suit, just one day prior to the expiration of 
the one-vear limitation clause contained in the policies. At the trial, which began 
February 21, 1933, the plaintiffs (who had sued as mortgagees), for the first time, 
claimed they were suing as assignors for the benefit of the assignee Rafelson and 
offered in evidence a written assignment dated February 17, 1933, of their rights 
in the policies, which they claimed was pursuant to an oral assignment made at or 
about the time of the sale of the properties—about three years before. 


The Gordons, the owners, never brought a suit pn the policies nor even filed a 
proof of loss, and at the time the answer was filed, more than one year after the 
fire, the claim of the Gordons was barred by the terms of the policy and there was 
no liability on the part of the defendants to them. 
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[1] Motions were made by defendants for a nonsuit and for a direction of a 
verdict in favor of the defendants. These motions were based upon several 
grounds, but the trial court held that one ground was dispositive of the entire 
matter; namely, that by the agreement between the plaintiffs and Rafelson the 
defendant’s rights of subrogation under the policies were impaired. 

With this conclusion we are in accord. 

The standard mortgagee clause attached to each policy provided that: “When- 
ever this company shall pay the mortgagee (or trustee) any sum for loss or dam- 
age under this policy and shall claim that, as to the mortgagor or owner, no lia- 
bility therefor existed, this company shall, to the extent of such payment, be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made, under all securities held as collateral to the mortgage debt, or may 
at its option, pay to the mortgagee (or trustee) the whole principal due or to 
grow due on the mortgage with interest, and shall thereupon receive a full assign- 
ment and transfer of the mortgage and of all such other securities; but no sub- 
rogation shall impair the right of the mortgagee (or trustee) to recover the full 
amount of * * * claim.” 

All the policies contained a provision that unless otherwise provided by agree- 
ment indorsed thereon or added thereto they shall be void if, with the knowledge 
of the insured, foreclosure proceedings be commenced or notice given of sale of 
any property covered thereby by virtue of any mortgage or trust deed. 

The policies by reason of the foreclosure proceedings had become invalid as 
to the mortgagor and the owners of the properties (Hanson v. National Liberty 
Fire Ins. Co., 100 N. J. Law, 215, 126 A. 453; Del Guidici v. Importers & Ex- 
porters Ins. Co., 98 N. J. Law, 435, 120 A. 5), but still were binding in favor of 
the plaintiffs as mortgagees. Reed v. Firemen’s Insurance Co., 81 N. J. Law, 523, 
80 A. 462, 35 UL. R. A.(N. S.): 343: 

The condition contemplated in the mortgagee clause of the policies had arisen. 
The defendants were liable to the plaintiffs as mortgagees for a sum for which 
no liability existed as to the mortgagor or owners. In this posture of affairs the 
plaintiffs then by their voluntary act contemplated a foreclosure of their mortgage 
and thus rendered themselves unable to comply with the stipulations for subroga- 
tion contained in the insurance policies. As was said by the Supreme Judicial 
Court of Massachusetts in Canton Co-Operative Bank v. American Central Ins. 
Co., 219 Mass. 132, 106 N. E. 635 (a case on all fours with the instant case), the 
effect of this act was to take away the plaintiffs’ right of action upon the policies, 
unless the defendants had lost their right to set up this defense, either by a 
waiver thereof or their failure to exercise within a reasonable time their right of 
election by paying or tendering to the plaintiffs the loss or damage caused by the 
fire, and claim to the extent of such payment the right of subrogation vouchsafed 
to defendants under the policies. 

Generally speaking, an insurance company’s right to require subrogation or an 
assignment of the mortgage depending upon its election would accrue only upon 
its payment or tender and demand of subrogation or of an assignment. And it 
must make its election within a reasonable time or its right will be lost. 

The plaintiffs contend that the defendants failed to avail themselves of their 
rights within a reasonable time after the fire. 

Reasonable time must be construed with reference to the time when the defend- 
ants had knowledge of the material facts. Under the policies the loss was not pay- 
able until 60 days after notice and proof of loss had been received by the defend- 
-ants, so any time within, or shortly after, that 60 days’ period, would, under 
ordinary circumstances, be regarded as reasonable time in which the defendant 
insurance companies might make tender to the mortgagees in order to take advan- 
tage of the contract right of subrogation. 


Had such tender been made in the instant case it would have been futile 
because the plaintiffs had divested themselves of all their rights in the security 
within 31 days after the fire and their equity of redemption in the premises had 
been foreclosed before the defendants had any knowledge whatever of the situa- 
tion. After the foreclosure it would be merely a vain ceremony for the defendants 
to have made a tender and demanded subrogation. The mortgage was no longer 
in existence. By the indorsements on the policies, supra, made by their agent, 
Gordon, the defendants were not only notified for the first time of the sheriff's 
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sale of the properties to Rafelson, but at the same time they were notified that 
the plaintiffs’ mortgage had been fully paid and satisfied and their interest in the 
policies terminated. 

[2, 3] Plaintiffs urge, however, that since one of the owners of the premises 
was the agent of the defendants, they were thereby charged with her knowledge 
concerning the foreclosure and sale. The general rule is that unless the principal, 
if acting for himself, would have received notice of the facts of which the agent 
acquired knowledge from sources outside the scope of his agency,. the principal 
will not be charged with the agent’s knowledge. Vulcan Detinning Co. v. American 
Can Co., 72 N. J. Eq. 387, 67 A. 339, 12 L. R. A. (N. S.) 102; Borough of Deal 
y. Sieling, 102 N. J. Law, 585, 133 A. 409. 

When the facts in this case are tested by this rule, it is apparent that the 
defendants cannot be charged with knowledge of the foreclosure proceedings or 
sale. 

Under these circumstances, the doctrine of imputed knowledge has no applica- 
tion to this case. 

We, therefore, fail to find in the record any evidence that the defendants had 
lost their right to avail themselves of this defense by any unreasonable delay on 
their part. 

For like reasons they had not waived their rights. Knowledge is essential to 
waiver. Nor is there any element of estoppel against the defendants. 

The rule freeing the mortgagee from the consequences of acts of the assured 
of which he is ignorant has not been extended to include cases where the mort- 
gagee knows of the mortgagors’ acts and participates therein, or where he himself 
has been guilty of an act which violates the provisions of the policy. Fidelity- 
Phenix Fire Ins. Co. v. Garrison, 39 Ariz. 277, 6 P.(2d) 47: American Central 
Ins. Co. v. Cowan (Tex. Civ. App. 1896) 34 S. W. 460; Genesee Falls Perm. 
Savings & Loan Ass’n v. U. S. Fire Ins. Co., 16 App. Div. 587, 44 N. Y. S. 979. 

[4] The mortgage clause protects the mortgagee against the acts or neglect of 
= owner or mortgagor, and not against the mortgagee’s own neglect or wrong- 
doing. 

We do not think that the decision of this court in Reed v. Firemen’s Ins. 
Co., supra, so strongly relied upon by the plaintiffs in support of their argument 
for a reversal, is in conflict with the views herein expressed. Defendants cite the 
same case and concede the rule, therein enunciated, that a mortgagee under a 
standard mortgagee clause is protected against acts or neglects of the assured of 
which he has no knowledge and in which he does not participate, to be sound. 

Nowhere in that opinion is it stated or inferred that the mortgagee is pro- 
tected from the consequences of his own act. 

We have examined the other points discussed on the brief of the plaintiffs 
and find no merit in any of them. 

We are of the opinion that the trial court properly directed a verdict for the 
defendants. 

The judgment will be affirmed. 

For afirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, 
Bodine, Donges, Heher, and Perskie, and Judges Kays, Hetfield, Dear, and Wells— 
12. 

For reversal: None. 


KYRIMES v. STANDARD INS. CO. OF NEW JERSEY et al. 
Supreme Court, Appellate Division, Second Department. Dec. 31, 1934. 


276 New York Supplement 309. 
1. INSURANCE. : 

In action on fire policies, whether insured” did all that could reasonably be 
expected of him in complying with provisions of the policies with respect to pro- 
tecting damaged property after the fire veld for jury. 

(For other cases, see Insurance, Dec. Dig.:§ 668[13].) 

2. INSURANCE. . 

Insured’s failure to protect damaged property after the fire as required by 
fire policies does not justify denial of recovery for property destoyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 505.) 
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Action by James Kyrimes against the Standard Insurance Company of New 
Jersey and others. From a judgment for defendants, plaintiff appeals. 

Reversed on the law. and new trial granted. 

Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and Tomp- 
kins, JJ. 

John J. Walsh, of Prcoklyn, for appellant. 

John L. Fletcher, of New York City, for respondents. 

Per Curiam. 

{1, 2] Judgment in an action brought to recover damages under certain fire 
insurance policies reversed on the law and new trial granted, cost to the appel- 
lant to abide the event. We are of opinion that the question as to whether the 
plaintiff did all that could be reaonsably expected of him in complying with the 
provisions of the policies with respect to protecting the damaged property after 
the fire was for the jury, and, even if he cannot recover for the damaged property 
because of his failure, he should not be denied a recovery on this ground for his 
property entirely destroyed. 


WISSERT et al. v. FARMERS’ FIRE RELIEF ASS’N OF BUTTEVILLE. 
Supreme Court of Oregon. Jan. 22, 1935. 
40 Pacific Reporter (2d) 63. 
1. INSURANCE. 

Entry on minutes of meeting of mutual fire insurance company’s directors 
that it was agreed on motion, made, seconded, and carried, to levy special assess- 
ment on all insurance in force, /igid not merely notation of agreement to levy 
assessment, but official record that motion to do so was made, seconded, and 
carried. 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

2. INSURANCE. 

No formal record of grounds for special assessment in minutes of mutual 
insurance company’s directors’ meeting, at which levied, was necessary, where 
corporation's by-laws prescribed no form or mode of making assessment. 

(For other cases, see Insurance, Dec. Dig. § 195[1].) 

3. INSURANCE. 

Testimony of mutual insurance company’s secretary that all policyholders 
received notice of regular and special assessment in certain year and his subse- 
quent reference to annual assessment and special assessments in such year held 
not to disclose levy of more than one assessment during year in violation of 
by-law; annual premium not being “assessment.” 

The company’s by-laws authorized directors to levy one assessment 
annually for purpose of carrying on association’s business, to repay money 
borrowed for payment of loss, and to create reserve fund. 

(For other cases, see Insurance, Dec. Dig. § 197[4].) 

4. INSURANCE. 

Final sum, payable periodically to mutual insurance company by insured and 
subject to no change in amount or date of payment during insured’s membership 
is “premium” rather than “assessment.” 

(For other cases, see Insurance, Dec. Dig. § 180.) 

Department 1. 

Appeal from Circuit Court, Lane County; G. F. Skipworth, Judge. 

Suit by C. M. Wissert and another against the Farmers’ Fire Relief Asso- 
ciation of Butteville, Or., a corporation. Decree for defendant, and plaintiffs 
appeal. 

Affirmed. 

F. C. Heffron, of Eugene, for appellants. 

E. M. Page, of Salem (Keyes & Page, of Salem, and Charles A. Hardy, of 
Eugene, on the brief), for respondent. 

KELLY, Justice. 

Defendant is an Oregon mutual fire insurance company. The annual 
premium is 50 cents per $100. 

On the 11th day of May, 1932, the defendant issued to plaintiffs its policy 
of fire insurance for a term of five years upon a dwelling house, its contents, and 
other buildings belonging to plaintiffs in a sum not exceeding $4,000. 
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On July 3, 1933, said dwelling house and contents were totally destroyed by 
fire. Proof of loss was duly given, upon receipt of which defendant denied 
liability for the reason that plaintiffs had failed to pay a special assessment 
within the time prescribed by defendant’s by-laws. 

By inadvertence, a clause to the effect that loss, if any, should be paid to the 
mortgagee, was omitted from the policy of insurance. 

Plaintiffs instituted this suit to reform said policy by having said inadvert- 
ently omitted clause inserted and to recover for the loss sustained by reason 
of said fire. 

By reason of a stipulation of facts and admissions in defendant’s answer, 
the only question herein is whether at the time of said fire plaintiffs’ insurance 
had lapsed by reason of nonpayment of a valid assessment. 

One of the terms of plaintiffs’ said policy is as follows: “Unpaid premiums 
znd assessments—It is expressly agreed that this Association shall not be 
liable for any loss or damage that may occur to the property herein mentioned, 
while the premium, or any assessment levied, remains past due and unpaid.” 

[1] Plaintiffs challenge the validity of the assessment in question, and call 
attention to the minutes of the meeting at which defendant’s board of directors 
took action upon it. This occurred on July 29, 1932, and, omitting the names 
of those present and the date, the entry in said minutes is as follows: “On motion 
made and seconded and carried, it was agreed to levy a special assessment of 
40 cents per hundred on all insurance in force on above date.” 

Plaintiffs argue that this is not an assessment, but merely a notation of an 
agreement to levy one. 

We construe the above-quoted entry to be an official record that a motion 
to levy a special assessment of 40 cents per hundred on all defendant’s insurance, 
then in effect, was made, seconded, and carried. 

[2] Plaintiffs also urge that the minutes of the meeting, at which the assess- 
ment was levied, should state the necessity therefor. They argue that there 
are three grounds which, under article XIII of defendant’s by-laws, may justify 
an assessment, namely (1) carrying on the association’s business, (2) to repay 
borrowed money, and (3) to create a reserve fund; and, inasmuch, as the 
by-laws specify these grounds, one or more of them must be shown by the minutes 
to be the basis of the assessment. 

To this point, plaintiffs cite the case of Stubbins v. State Farmers’ Mutual 
insurance Co. of Missouri (Mo. App.) 229 S. W. 407. In that case, it appears 
that section 20 of defendant’s by-laws expressly provided that the order of an 
assessment should state the items of losses and expenses. In the instant case, 
no such provision is made in defendant’s by-laws. 


Plaintiffs also cite Johnson v. Farmers’ Mutual Fire Insurance Co. of Kent 
County, 110 Mich. 488, 68 N. W. 299, 6 Am. St. Rep. 360. There, defendant’s 
by-laws provided that, in case of fire, the directors should meet within ten days 
aiter the secretary had been informed in writing by the owner of the property 
burned, said meeting to be at or near the place where the property burned, and 
at this meeting the board of directors should ascertain the amount of loss and 
determine a sum proper to be raised as a surplus fund, and should proceed to 
inake an assessment roll embracing the loss ascertained, the expenses incident 
thereto, and the sum to be raised as a surplus fund. The court held that these 
provisions require action by the board in all essential particulars to the extent 
of determining the necessary steps to be taken in making the assessment, or at 
least formally adopting the same at a meeting of the board after the performance 
of the necessary clerical work. In the case at bar, we are not confronted with 
any such by-laws. 

No form or mode of making an assessment is prescribed by defendant’s 
by-laws, and hence no formal record thereof was necessary. Volume 3, Cyc. of 
Ins. Law (Couch) p. 1914 § 595c, citing Backdahl v. Grand Lodge A. O. U. W., 
46 Minn. 61, 48 N. W. 454; Bay State M. F. Ins. Co. v. Sawyer, 12 Cush. (Mass.) 
€4 

The defendant’s records upon which the assessment in question was based 
are briefly summarized by Mr. Terharr, the secretary of defendant, who testified 
that in 1931 there were 132 losses totaling $106,853.86, while in 1930 there were 
83 losses totaling $57,826.01, and that the losses during the years 1930, 1931, and 
1932 were very much in excess of the income. 
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Upon being asked by the court as to the condition of the company at the 
time it levied the assessment of July 29, 1932, Mr. Terharr testified thus: 

“A. The condition at that time of the records, there was quite a few losses 
outstanding and we also had borrowed a good deal amount of money from an 
affiliated—not affiliated but from a Hopgrowers Fire Relief Association, which 
liad to be paid. 

“The Court: Q. Was that money borrowed to pay losses? A. It had been, 
yes sir. 

“The Court: Q. Did you have enough money on hand at the time you levied 
this assessment in 1929 to repay this money and to pay the losses without 
levying an assessment? A. Not without the assessment. * * * 

“Q. * * * In order to meet the outstanding obligations of the company, losses, 
ioans and so forth was it necessary to levy an assessment in that amount? (Re- 
ferring to the assessment of July 29, 1932). A. They had to levy an assessment 
in order to repay the money that was borrowed. And meet the losses that were 
outstanding. 

“Q. In the amount in which the assessment was levied? A. In the amount 
—-well, the assessment also was levied to repay those losses and to bring the 
reserve back in condition again as it had been before the excessive losses 
occurred.” 

There is nothing in the record tending to refute or modify this testimony. 

[3] Plaintiffs insist also that the assessment of July 29, 1932, was the second 
assessment levied by defendant during the year 1932, and that only one valid 
assessment could be made each year. 

Article XIII of defendant’s by-laws is as follows: “Immediately after any 
loss is adjusted, the Board of Directors shall pay the same from money on hand, 
the Board of Directors is hereby empowered to borrow, on account of this cor- 
poration, enough money to pay such loss or losses. The Board of Directors 
shall be empowered to levy one assessment each year, for economical reasons, 
for the purpose of carrying on the association’s business, to repay all money 
borrowed, and to create a reserve fund. The secretary shall notify each member 
by mail, of the assessment and the amount thereof charged to him, which amount 
must be paid to the secretary within 60 days. If not so paid, the insurance 
will be suspended without further notice. The Association shall then proceed to 
collect the assessment. When the assessment is paid the insurance will be 
reinstated in full force.” : 

The article of defendant’s by-laws above quoted authorizes but one assessment 
each year of the character and for the purposes therein stated. 

To support this claim that two assessment were levied during the year 1932, 
plaintiffs call attention to the following testimony of Mr. C. J. Terharr, who was 
secretary of defendant: 

“The Court: Q. Do you claim there was an assessment in 1932, which was 
not paid? A. July 29, 1932, yes. * * * 

“The Court: Q. Did you give notice of the assessment? A. Yes. 

“Mr. Heffron: Q. Now, in 1932 you had given all the policyholders notice of 
their assessments besides that? A. Yes. 

“Q. And this was a special assessment? A. They got notice of the regular 
and the special assessment.” 


Later this witness referred to an annual assessment and a special assessment 
in 1932. 


We hold that the record does not disclose more than one assessment in 1932. 


[4] A final sum payable periodically, subject to no change of amount or of 
date of payment during membership, although denominated an assessment in the 
company’s by-laws, is rather a premium. 32 C. J. “Insurance,” pp. 1214 and 1215, 
§ 362, note 27, citing Smith v. Bown, 75 Hun, 231, 27 N. Y. S. 11. 


The record appears to be plain that each year the fixed annual premium of 
50 cents per hundred was charged against the policyholders. This charge was 
the one to which witness Terharr referred as a regular assessment, and which 
the attorney for the defendant denominated an annual assessment. We are 
unable to concur in the view that it constituted an assessment within the meaning 
of article XIII of defendant’s by-laws. The affirmative testimony is to the effect 
that the assessment of July 29, 1932, is the only assessment defendant had ever 
levied. There is nothing in the record to overcome that testimony. 
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For these reasons, the decree of the circuit court is affirmed. 
Campbell, C. J., and Belt and Rossman, JJ., concur. 


POROBENSKI v. AMERICAN ALLIANCE INS. CO. OF NEW YORK. 
Supreme Court of Pennsylvania. Jan. 7, 1935. 
176 Atlantic Reporter 205. 
3. INSURANCE. 

Husband holding property with wife as tenants by entirety is not “uncon- 
ditional and sole owner” and hence cannot recover on fire policy which is to be 
void if interest of insured be other than unconditional and sole ownership, since 
husband is not “sole owner” because his wife has rights as great as his in prop- 
erty, and is not “unconditional owner” because his interest will cease if he pre- 
deceases her. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

Appeal No. 46, January term, 1935, from judgment of Court of Common Pleas, 
Northampton County; Russel C. Stewart, President Judge, and William M. Mc- 
Kean and Frank P. McCluskey, Judges. 

Assumpsit by John Porobenski against the American Alliance Insurance Com- 
pany of New York to recover on a policy of fire insurance. Judgment for de- 
fendant, and plaintiff appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Lynn, JJ. > 

William H. Schneller, of Allentown, and Smith & Paff, of Easton, for appellant. 

Butz & Rupp and Lawrence Butz all of Allentown, for appellee. 

Drew, Justice. 

‘This is an action in assumpsit on a policy of fire insurance issued by defend- 
ant to plaintiff upon a barn and its contents. The policy contained the usual pro- 
vision that “this entire policy shall be void * * * if the interest of the insured be 
other than unconditional and sole ownership.” At the trial, plaintiff admitted that 
the property was held by himself and his wife as tenants by entireties, under a 
deed made to them jointly after their marriage. There was no proof that plaintiff 
had the entire beneficial ownership or that defendant or its agent had any notice 
as to how the property was held. On motion, the trial judge entered a compulsory 
nonsuit at the close of plaintiff’s case, on the ground, inter alia, that plaintiff was 
not the unconditional and sole owner of the property insured. The court in banc 
refused to take off the nonsuit and plaintiff appealed. 

[1-6] It is true that a tenant by the entirety is regarded as seised of the whole 
estate, and not of an undivided interest (Diver v. Diver, 56 Pa. 106; Beihl v. Mar- 
tin, 236 Pa. 519, 84 A. 953, 42 L. R. A. [N. S.] 555; Gasner v. Pierce, 286 Pa. 529, 
134 A. 494), and that the right of the survivor to the whole is considered as arising 
not from a new estate but from a continuation of the old (Stuckey v. Keefe’s Ex’rs, 
26 Pa. 397; Beihl v. Martin, supra; Gasner v. Pierce, supra). But the husband is 
not the sole and unconditional owner, as plaintiff contends. If he predeceases his 
wife, the entire estate continues in her, to the exclusion of his heirs (Diver v. Di- 
ver, supra), his grantees (Stuckey v. Keefe’s Exr’rs, supra), his judgment credi- 
tors (Hetzel v. Lincoln, 216 Pa., 60, 64 A. 866), and purchasers under judgments 
against him (French v. Mehan, 56 Pa. 286). Under our statutes relating to married 
women, a purchase under a judgment against him confers no right of possession 
even during the marriage (McCurdy v. Canning, 64 Pa. 39), and a conveyance by 
both passes title to the property free and clear of any lien or claim of his creditors 
(Beihl vy. Martin, supra). He is not the sole owner because his wife has rights as 
great his; he is not the unconditional owner, because his interest will cease and 
determine if he predeceases her. 


In Schroedel v. Humboldt Fire Ins. Co., 158 Pa. 459, 27 A. 1077, a fire policy 
was taken in the name of the husband, but the property was held under a deed to 
the husband and wife jointly, which necessarily made them tenants by entireties. 
The lower court directed a verdict for defendant on the ground that the husband 
was not the sole and unconditional owner, and we affirmed the judgment per curiam. 
That case is controlling here. Plaintiff insists that it was decided on the theory of 
joint tenancy and that the question of tenancy by entrieties was not brought to our 
attention. An examination of the paper books shows, however, that the plaintiff 
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in that case conceded that the tenancy was by entireties, but argued that under such 
a tenancy the husband was the unconditional and sole owner. The affirmance of 
the judgment for defendant was a rejection of that contention. 

It follows that the nonsuit was properly entered, for the reason that plaintiff 
was not the unconditional and sole owner of the property insured. In this state 
of the case it is unnecessary to pass on the other questions argued by the parties. 

Judgment affirmed. 


JONES et al. v. DUBUQUE FIRE & MARINE INS. CO. 
Supreme Court of Pennsylvania. Nov. 26, 1934. 
176 Atlantic Reporter 208. 
1. INSURANCE. 


Where property is owned and insured jointly, one owner cannot cancel policy 
and substitute another without co-insured’s consent. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

2. INSURANCE. 

Agent securing policy cannot cancel policy and substitute another unless 
specifically authorized. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

3. INSURANCE. 

In action on allegedly canceled fire policy, evidence that check was delivered 
to intimate of one of parties insured at such insured party’s home held insufficient 
to show payment of return premium where check was never cashed. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

5. INSURANCE. 

Where statement of claim specifies in detail loss under fire policy covering 
building totally destroyed, affidavit of defense should specify incorrect item or 
state other facts lessening claim; general denial being insufficient (12 PS § 390). 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

Appeal No. 195, January term, 1934, from judgment of Court of Common 
Pleas, Tioga County; Howard F. Marsh, President Judge. 

Assumpsit on a fire policy by Bessie Jones and another against the Dubuque 
Fire & Marine Insurance Company. From a judgment on a verdict for plaintiffs 
for $6,429, defendant appeals. 

Affirmed. 

Argued before Frazer, C. J., and Simpson, Kephart, Schaffer, Maxey, Drew, 
and Linn, JJ. 

M. C. Rhone, of Williamsport, A. B. Dunsmore, of Wellsboro, and Welles, 
Mumford & Stark, of Scranton, for appellant. 

G. Mason Owlett, of Wellsboro, Chester H. Ashton, of Knoxville, and Charles 
G. Webb, of Wellsboro, for appellee. 

KEPHART, Justice. 

This action on a policy of insurance based on a loss sustained by fire resulted 
in a judgment for the insured. The court below refused to receive an offer of 
evidence, some 700 words in length. It was proposed to show, inter alia, that the 
insurance policy of the Concordia Company was substituted for that of appellant, 
the Dubuque Insurance Company; second, the agency of Seeley, who negotiated 
the cancellation and substitution; and, third, the payment of the return premium on 
the Dubuque policy. ; 

[1] It was admitted that the Dubuque policy was in the possession of the 
insured at the time of the fire and was valid if there was no_ substitution; it 
insured property owned by Bessie Jones and Ruth Wakly. The offer did not pre- 
tend to show that Bessie Jones consented to the cancellation and substitution of 
was a party to it. Where property is owned jointly, and so insured, one owner 
cannot cancel the policy of insurance and substitute another therefor without the 
consent of the co-insured. To prove effective cancellation and substitution of insur- 
ance policies, it is necessary that the consent of all parties insured be shown. 
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Joyce, Law of Insurance, 2d Ed.) vol. 3, § 1668. The offer did not attempt to 
show the consent of both parties.” 

[2] Seeley, an insurance agent, was to show cancellation and substitution, but 
the offer on its face states he was an agent of the company and not of the 
insured. The offer proposed to affirm what the brokerage agency and the com- 
pany did, not what the insured, Mrs. Wakley, did or agreed to do, assuming even 
that she could act for Bessie Jones. An agent who secures a policy of insurance 
has no general authority to cancel the policy and substitute another therefor 
unless specifically authorized so to do. Scott v. Sun Fire Office, 133 Pa. 332, 19 
A. 360; Lancashire Ins. Co. v. Nill, 114 Pa. 248, 6 A. 43; Provident L. & T. 
Co. v. S. G. Ins. Co., 53 Pa. Super. 66. 


[3] The payment of the return premium on the Dubuque policy was attempted 
to be demonstrated by proving that a check was delivered to Miss Lewis, an 
intimate of Mrs. Wakley, at the latter’s home. The check was never cashed, nor 
was there any offer to prove the receipt of it by Mrs. Wakley. Such evidence 
would not show payment of the return premium. 

[4] A part of appellant’s offer might have been good, but the greater part was 
objectionable; the court below refused to receive the offer as a whole. Where, 
in an offer of evidence, part is relevant and part is not, it is not necessary for the 
court to separate the good from the bad, but it may reject the entire offer. Hunter 
v. Bremer, 256 Pa. 257, 100 A. 809, Ann. Cas. 1918A, 152; Mease v. United Trac- 
tion Co., 208 Pa. 434, 57 A. 820; Evans v. Evans, 155 Pa. 572, 26 A. 755. 

[5] The second error complained of involves the proof of plaintiff's loss. A 
paragraph in the statement of claim was offered, with a specific averment as to 
value. The affidavit of defense simply denied this statement generally. The policy 
limited the loss on the building to $3,000. It was totally destroyed. The state- 
ment averred the value to be $6,045. The court below held that the denial of the 
amount of loss was insufficient. The Act of May 14, 1915, P. L. 483, § 8, as 
amended by P. L. 1929, p. 627, § 1 (12 PS § 390), provides that, “It shall not be 
sufficient for a defendant in his affidavit of defense to deny generally the alle- 
gations of the statement of claim.” Defendant simply denied plaintiffs’ averment 
without giving any reason or any figures to contradict the statement. Whether 
the denial was intended to cover the loss or items in connection therewith is not 
stated. The purpose of requiring more definite affidavits is to make it possible 
for a plaintiff to recover judgment for amounts that are admitted to be due. As 
stated by Mr. Justice Simpson in Fulton Farmers’ Ass’n v. Bomberger, 262 Pa. 
43, 104 A. 805, 806: “To make his denial effective, * * * he must make that 
denial so clear and specific that plaintiff may forthwith obtain judgment for the 
amount as to which there is no real defense, and at the ensuing trial the court 
may know exactly what the issue is.” Where the statement of claim specifies in 
detail the loss under policies of insurance covering buildings totally destroyed, the 
affidavit should specify the item that is incorrect, or state other facts which lessen 
the plaintiffs’ claim and bring the loss below the amount insured against. The 
carrier cannot generally deny the amount of loss. General denials in an affidavit 
are only intended to delay and hinder the trial of cases and put the insured to 
the expense of trial. The carrier always has opportunity to investigate the cir- 
cumstances connected with the loss shown. It could ascertain the size of the 
building, character of construction, and materials of which it was composed. It 
Was in a position to know as nearly as the insured the exact value of the build- 
ing. It is only fair that it-should give some material expression challenging the 
insured’s claim. Not a single fact set forth by appellant would constitute a full 
or partial defense to appellees’ statement. An analogous case is King v. Securi- 
ty Co., 241 Pa. 547, 552, 88 A. 789, dealing with a claim on a surety bond. Plain- 
tiff fixed his damage at $10,000 because the contractors failed to perform, and 


* Mueller v. South Side Fire Ins. Co., 87 Pa. 399, is not in conflict. The mortgagee therein 
was expressly found to be the agent of the mortgagor to receive the notice of cancellation. 
Furthermore, no premium had been paid. The weight of authority holds that notice to one of 
several having an interest under a policy is insufficient. Connecticut Ins. Co. v. T. C. Caum- 
misar & Sons, 218 Ky. 378, 291 S. W. 776; Stewart v. Coleman & Co., 120 Miss. 28, 81 So. 
653; Phenix Ins. Co. v. American T. & S. Bank (Tex. Civ. App.) 248 S. W. 819; Chadbourne 
Wy aie e Co. (C. C.) 31 F. 533; Guggisburg v. Waterloo M. F. Ins. Co., 24 Grant, 
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sought judgment for $8,000, the full amount of the bond. There was a general 
denial of the statement, and this court held it insufficient. 

The other assignments of error are without merit. 

Judgment affirmed. 


AMERICAN INS. CO. OF NEWARK, N. J., v. GREGORY et ux. 
No. 13011. 
Court of Civil Appeals of Texas. Fort Worth. Nov. 2, 1934. 
Rehearing Denied Dec. 21, 1934. 
77 Southwestern Reporter (2d) 716. 
2. INSURANCE. 

Evidence that insured has or has not been indicted for arson is not admissible 
in action on fire policy defended on ground of arson. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

3. INSURANCE. 

Provision avoiding fire policy if insured’s interest in property is other than 
unconditional and sole ownership applies to time of issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Error from District Court, Tarrant County; Bruce Young, Judge. 

Action by Guy W. Gregory and wife against the American Insurance Company 
of Newark, N. J. Judgment for plaintiffs, and defendant brings error. 

Judgment reversed and case remanded for a new trial. 

Thompson, Knight, Baker & Harris and Robert Lee Guthrie, all of Dallas, for 
plaintiff in error. 

M. Hendricks Brown and Marvin H. Brown, Jr., both of Fort Worth, for 
defendants in error. 

Power, Justice. 

On September 5, 1931, plaintiff in error, the American Insurance Company of 
Newark, N. J., executed and delivered to defendant in error Mrs. Guy W. Gregory 
its policy of fire insurance, insuring a certain residence situated at Hedley, Tex. 
Later, the house burned and defendant in error filed her suit in the district court of 
Tarrant county to recover on her insurance contract. Judgment was rendered in 
defendant in error’s favor, and the insurance company appeals and assigns 
numerous errors. 

{2] Plaintiff in error’s answer specially pleaded that the defendant in error 
was not entitled to recover anything for the reason that she had burned or pro- 
cured the burning of her own property. In the course of the trial and while 
defendant in error was testifying, the following questions were propounded to 
Mrs. Gregory by her own counsel: 

“Q. Has there ever been any criminal complaint filed against you with refer- 
ence to the burning of this place? 

“QO. Mrs. Gregory, have you been indicted for the burning of your house at any 
time or any place?” 

She answered “No” to each of those questions over the objection of counsel 
for plaintiff in error, and this is assigned as error. 

It is well settled in Texas that the trial and conviction or acquittal in a 
criminal case of arson has nothing whatever to do with a defense in a civil suit 
based upon the fact that the assured has burned his property. If an assured is 
indicted for arson, or if he is not indicted, neither circumstance is admissible in 
evidence in a — case based upon the defense of arson. Liverpool & London & 
Globe Ins. . Joy, 26 Tex. Civ. App. 613, 62 S. W. 546, 64 S. W. 786; Crescent 
Ins. Co. v. Pisan 64 Tex. 521; Cooley's Briefs on Insurance (2d Ed.) vol. 6, p. 
4938; 24 Tex. Jur., pp. 1252, 1254. 


{3, 4] The policy of insurance sued on provided that: “The policy shall be void 
if the interest of the insured in the property be other than unconditional and sole 
ownership.” 


One of the special issues submitted by the court was as follows: “Do you find 
from a preponderance of the evidence that on or about October 29, 1931, the plain- 
tiff, Mrs. Guy W. Gregory, was the sole and unconditional owner of the property 
destroyed by fire and covered by the policy of insurance introduced in evidence 


before us?” 
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There was evidence tending to show that defendant in error was not the sole 
and unconditional owner of the property at the time the insurance policy was issued 
on the 5th day of September, 1931. The date used in the special issue propounded 
was the date of the fire and not the date of the issuance of the policy of insurance. 
It has been held in this state a great many times and is well settled that the sole 
and unconditional ownership clause applies to the time of the issuance of the 
— for fire insurance. See City of New York Ins, Co. v. Middleton (Tex. Civ. 
App.) 62 S. W.(2d) 681, and numerous cases there cited. 


For the errors indicated, it is ordered that the case be reversed and remanded 
for a new trial. 





VALENTI v. IMPERIAL ASSUR. CO. 
Supreme Court of Vermont. Rutland. Jan. 2, 1935. 
176 Atlantic Reporter 413. 
i. INSURANCE. 


Unconditional and sole ownership” requirement within fire policy means 
that no person other than insured has any title to property and that insured 
alone will sustain entire loss if property burns. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

2. INSURANCE. ; ; 

Unconditional and sole ownership requirement in fire policy, in absence of 
traud by insurer, is valid, unless requirement is waived. 

(For other cases, see Insurance, Dec. Dig. § 282[1].) 

3. INSURANCE. i : me 1 

Recovery could not be had on fire policy requiring unconditional and sole 
ownership if insured property was owned jointly by insured and his wife, where 
no fraud or waiver was claimed. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

7. INSURANCE. Pf y or 

Under fire policy requiring unconditional and sole ownership, ownership is 
usually question of fact, but when it depends on conflicting evidence, it is mixed 
Guestion of law and fact, facts being for jury and their effect being for court. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

9. INSURANCE. 

In action on fire policy requiring unconditional and sole ownership, uncon- 
tradicted statement of insured and his wife that they owned property seld 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

ll. INSURANCE. ; J 

Fire policy provision specifying property insured and including all belong- 
ing to insured or any member of insured’s household held to control uncon- 
ditional and sole ownership provision, and to authorize recovery notwithstanding 
insured and his wife owned insured property. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

12. INSURANCE. cae aed 

Fire policy must be construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
l4. INSURANCE. 

Fire policy providing that policy shall be void if change takes place in 
interest, title, or possession of subject of insurance held not voided because 
insured gave chattel mortgage on some of property insured, but recovery was 
limited to loss of unincumbered property. 

(For other cases, see Insurance, Dec. Dig. § 328[6].) 

Exceptions from Rutland County Court; John S. Buttles, Judge. 

Action by Nicholas Valenti against the Imperial Assurance Company. Judg- 
ment for plaintiff, and defendant brings exceptions. 

Affirmed. 


: Argued before Powers, C. J., and Slack, Moulton, Thompson, and Sher- 
urne, JJ. 
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Fenton, Wing & Morse, of Rutland, for defendant. 

James P. Leamy, of Rutland, for plaintiff. 

Powers, Chief Justice. 

The plaintiff had judgment below for the amount of the loss by fire of 
certain personal property included in a policy issued by the defendant. At the 
close of the evidence, the company filed a motion for a verdict, and excepted 
when its motion was overruled. The only questions relied upon in this court 
are brought up under this exception, and are based upon the grounds that (1) 
the plaintiff was not the sole owner of the property when the policy was issued, 
and (2) that he mortgaged it after the policy was issued. The policy is in 
standard form, With a rider attached. On the back of it is a printed enumeration 
of conditions under which it shall be void. It is therein provided that the policy 
shall be void “if the interest of the insured be other than unconditional and 
sole ownership.” 

The defendant insists that the uncontradicted evidence shows that the property 
insured belonged to the plaintiff and his wife, jointly. 

[1, 2] The meaning and effect of this condition was recently stated by this 
court in Bardwell v. Commercial Union Assurance Co., 105 Vt. 106, 112, 163 A. 633. 
It means that no person other than the insured has any title to the property and 
that the insured alone will sustain the entire loss if the property burns. In the 
absence of fraud or deceit on the part of the insurer in regard thereto, the clause 
must be given force and effect as a valid condition of the policy, unless such a 
result has been averted by a waiver by the insurer. 

[3] So here if the property insured was in fact owned jointly by Valenti and 
his wife, the condition above stated is violated, for no fraud or waiver is claimed; 
and, if the condition is broken, no recovery can be had. Wilson v. Commercial 
Union Assur. Co., 90 Vt. 105, 108, 96 A. 540; Schroedel v. Humboldt Fire Ins. Co., 
158 Pa. 459, 27 A. 1077; Western Assurance Co. v. White, 171 Ark. 733, 286 S. W. 
804, 48 A. L. R. 349, 351, and note; Fulbright v. Phoenix Ins. Co., 329 Mo. 207, 
44 S. W.(2d) 115. 


[7] So with the question of ownership. It is usually a question of fact; but 


when it depends upon conflicting evidence, it is a mixed question of law and fact, 
the facts being for the determination of the jury, and their effect being for the 
court. Kent v. Tyson, 20 N. H. 121; Jenness v. Simpson, 84 Vt. 127, 143, 78 A. 
&&86; Browne v. Fine, 104 Vt. 221, 228, 158 A. 669. 

[8-10] At the time this policy was written, the insured and his wife were 
living together in a two-family house in the city of Rutland, wherein the property 


was kept and used by them. It is a fair inference from the testimony that they 
were both in the enjoyment of the property in the usual way of married people. 
In these circumstances, she might well have spoken of the furniture as belonging 
to them. And he might well have spoken of it as owned by them. It is a matter 
of common knowledge that it is quite customary for any member of a family 
to speak of property as “ours.” A child speaks of “our” house; a wife, of “our” 
automobile. A husband may speak of “my horse,” when in fact the animal belongs 
to his wife. In such cases, the speaker, likely enough, has no intention to refer 
to the legal title, to ownership in the legal sense of that term. Rather, they refer 
to the right or privilege of the use and enjoyment of the property referred to. 
Here, both the husband and wife testified that they owned the property, but their 
statements may have referred to the use and enjoyment of it, or they may have 
referred to a several rather than a joint interest. Unfortunately, the plaintiff was 
not allowed to show that the plaintiff’s money bought the furniture, evidence that 
would have cleared the uncertainty in the meaning of the witnesses. All in all, the 
situation was such that the court might well decline to accept the evidence literally, 
and could, without error, submit it to the jury to interpret, with proper instruc- 
tions. Tracy v. Grand Trunk R. Co., supra. 

[11, 12] Moreover, the condition under discussion is, itself, provisional. “This 
entire policy,” it reads, “shall be void unless otherwise provided by agreement 
in writing added hereto,” etc. The rider above referred to specifies the different 
household furnishings and personal property insured, and then adds: “All belong- 
ing to the insured or any member * * * of the insured’s household.” So far as 
this conflicts with the sole ownership condition, it controls. This is so by the 
very terms of the condition, and it would be so under the accepted principles of 
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insurance law. 14 R. C. L. 934; Mixon v. St. Paul, ete, Ins. Co., 147 La. 302, 84 
So. 790. With the burden of proof on the defendant, and in view of our rule 
that this policy is to be construed in favor of the plaintiff, we hold that as to this 
insurance the sole ownership provision does not apply. This view of the effect 
of the rider is fully sustained by North River Ins. Co. v. Dyche, 163 Ky. 271, 
173 S. W. 784, a case which is directly in point. There, as here, the policy was 
to be void if the insured’s interest was other than sole and unconditional owner, 
unless otherwise provided by agreement indorsed on the policy. There, as here, 
the property covered was household furniture. There, as here, the furniture was 
described as the property of the insured or any member of her family. The court 
held that the condition as to ownership did not prevent a recovery on the policy 
and that it was immaterial that some of the articles insured were owned jointly by 
members of the family. 

Another condition contained in the same paragraph of the policy as the one 
just discussed provides that the policy shall be void “if any change * * * take 
place in the interest, title or possession of the subject of insurance. * * * " The 
plaintiff admitted that after the insurance was written, he and his wife gave a 
chattel mortgage on some of the property, and that this mortgage was outstanding 
at the time of the fire. 

[14] We do not find it necessary to consider the effect on the plaintiff’s title 
to and rights in the property resulting from the mortgage, as we regard a subse- 
quent provision of the policy as controlling. That provision reads as follows: 
“Unless otherwise provided by agreement in writing added hereto, this Company 
shall not be liable for loss or damage to any property insured hereunder while 
incumbered by a chattel mortgage, and during the time of such incumbrance, this 
Company shall be liable only for loss or damage to any other property insured 
hereunder.” This provision is wholly inconsistent with the idea that the giving 
of the mortgage rendered the policy void. If it did, the provision was quite 
unnecessary. 

The only reasonable construction that can he put upon the policy as affected 
by it is that the company did not intend that the giving of a chattel mortgage on 
the property insured should be considered as working a change in the interest, 
title, or possession of the plaintiff so as to avoid the policy. It nullified the con- 
dition. Plainly enough, it was intended to and does continue in force the insurance 
on all the property described in the policy except such as was covered by the 
mortgage. As to that property, the insurance was suspended until such time as 
the incumbrance was removed therefrom. This was the theory on which the case 
was submitted below. 

So without reference to the many cases to be found in the books holding that 
the giving of a chattel mortgage on the property does not avoid a policy con- 
taining this condition, and without regard to Carringan v. Lycoming Fire Ins. Co., 
53 Vt. 418, 38 Am. Rep. 687, or Hartford, etc., Ins. Co. v. Lasher Stocking Co., 
66 Vt. 439, 29 A. 629, 44 Am. St. Rep. 859, we hold that the insurance contract 
makes the policy divisible, and that recovery can be had for the loss of the unin- 
cumbered property. 

Judgment affirmed. 


PEARCEY vy. ST. PAUL FIRE & MARINE INS. CO. 


Supreme Court of Appeals of Virginia. Jan. 17, 1935. 
17 Southeastern Reporter 843. 
1. INSURANCE. 


Fire policy provision, exempting insurer from liability for loss occurring by 
explosion, exempts insurer from liability for loss caused directly or indirectly by 
explosion; but, where explosion is caused by preceding hostile fire during its pro- 
gress in insured premises, insurer is liable for loss caused by fire and for loss 
caused by explosion, since fire is proximate cause of whole loss and explosion is 
mere incident. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

2. INSURANCE. 
In action on fire policy exempting insurer from liability for loss occurring by 
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explosion, insured had burden to show that loss was caused by fire which preceded 
explosion, to exclusion of fact that loss was caused by explosion. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

6. INSURANCE. 

In action on fire policy exempting insurer from liability for loss occurring 
by explosion, evidence as to whether fire preceded explosion which caused loss of 
insured goods and was proximate cause of loss held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Error to Circuit Court, Roanoke County. 

Action by G. H. Pearcey against the Saint Paul Fire & Marine Insurance 
Company. To review a judgment for defendant, plaintiff brings error. 

Affirmed. 

Argued before Campbell, C. J., and Holt, Epes, Hudgins, and Chinn, JJ. 

B. A. Davis, Jr., and J. B. Allman, both of Rockymount, for plaintiff in error. 

Woods, Chitwood, Coxe & Rogers, of Roanoke, for defendant in error. 

CHINN, Justice. 

This action was brought by plaintiff in error on a fire insurance policy to 
recover for the loss of certain store fixtures and equipment. There was a verdict 
in favor of the plaintiff below, which was set aside by the trial court on the 
ground that the same was without sufficient evidence to support it, and final judg- 
ment entered for the defendant. 

The fixtures covered by the policy were owned by the plaintiff individually, 
but were used in a small store operated by Pearcey & Huffman, which was located 
in a suburban community known as Garden City, three or four miles from the city 
of Roanoke. The building was of frame construction, one story high. The walls 


were covered on the outside with pine weatherboarding, and on the interior with 
paper wall board. 


About one o’clock on the morning of June 6, 1932, a teriffic explosion took 
place in this store, as a result of which the building was utterly demolished. 
Large blocks of the concrete foundation were blown a considerable distance, and 
the timbers and other materials, of which the building was constructed, were 
scattered over a considerable area. The force of the explosion was so great that 
it broke window panes in a nearby building, and one of the witnesses, who was 
about a quarter of a mile off, testified, “It seemed like the whole mountain was 
coming down.’ Those who first reached the scene after the explosion took place 
found the débris within the foundation walls burning, and several isolated small 
fires burning in the scattered wreckage. An examination the next morning showed 
that less than 20 per cent. of the wreckage that fell outside of the foundation 
walls had been on fire. 

It is conceded by plaintiff in error that under the terms of the policy he is 
not entitled to recover unless it is shown that the fire and not the explosion was 
the proximate cause of the loss. In other words, if the explosion was caused by 
a pre-existing fire, then the fire was the proximate cause and not the explosion; 
but if the fire was produced by the explosion, then the explosion was the proxi- 
mate cause and the insurance company is not liable. 

[1] The rule, when an insurance policy exempts the insurer from liability for 
loss occurring by explosion, is stated in 26 C. J. § 439, on page 344, as follows: 

“The usual exception of loss by explosion of any kind exempts the insurer 
from liability for loss caused, either directly or indirectly, by an explosion, includ- 
ing an explosion of gas, caused by a match or light; and this rule applies even 
though, under the terms of the policy, the insured is authorized to keep explosives 
on the premises. Where, however, the explosion is caused by a preceding hostile 
fire during its progress in the insured premises, the insurer is liable both for the 
loss caused by the fire and also that caused by the explosion, since fire is the 
proximate cause of the whole loss and the explosion is a mere incident.” 

[2] It is also conceded that the burden is on the plaintiff in the instant case 
to establish the defendant’s liability by proof that the loss was caused by a fire 
which preceded the explosion, to the exclusion of the fact that the loss was 
caused by the explosion. As stated by counsel for the plaintiff in their petition: 

“As we understand the law applicable to this case, it is incumbent on the 
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plaintiff to show a hostile fire which in its natural course would have destroyed 
the insured property.” 

In Norfolk & W. R. Co. v. Poole, 100 Va. 148, 40 S. E. 627, 629, it is said: 

“Where damages are claimed for injuries which may have resulted from one 
of two causes, for one of which the defendant is responsible and the other of 
which it is not responsible, the plaintiff must fail if his evidence does not show 
that the damage was produced by the former cause. And he must also fail if it 
is just as probable that the damages were caused by the one as by the other, since 
the plaintiff is bound to make out his case by the preponderance of the evidence. 
Searles v. Manhattan Ry. Co., 101 N. Y. 661, 5 N. E. 66; 1 Shear. & R. Neg. § 57; 
Cc. & O. Ry. Co. v. Sparrow, 98 Va. at pages 640, 641, 37 S. E. 302, 305, 306.” 

The sole question presented by the record is, therefore, whether the trial 
court should have set aside the verdict of the jury on the grond that the evidence 
was insufficient to show that a fire preceded the explosion and was the proximate 
cause of the loss. To sustain the burden of proof resting upon him, plaintiff 
below relies upon the evidence of three boys about nineteen years of age—E. 
D. Tasker, A. T. Kelly, and King L. Gearhart. The testimony of these witnesses 
is practically identical. In substance they testified that they were “driving 
around” in an automobile in the vicinity of the store about one o’clock on the 
morning the disaster occurred, and had stopped on one of the roads in Garden 
City about one-quarter of a mile from the store to fix a flat tire. They say 
that one of the boys was pumping up the tire and the others were standing by 
the car when they heard a sizzling noise and saw a blue flame, in the direction 
of the store, shoot up into the air about a hundred feet; that the light illum- 
inated the entire section, but lasted only a second or two and subsided almost 
immediately; that from a minute to a minute and a half after they saw the light 
they heard the sound of the explosion. 

Tasker’s evidence is this: 

“Well, we were fixing this tire and we heard a sizzling and then we looked 
up that way and there was a blue blaze going up in the air and that died down. 
We didn’t pay much attention to it at first, we kept on fixing the tire and in about 


a minute or two we heard this explosion go off and we looked up and everything 
was on fire and we ran up there. 


“Q. Did that blue blaze come from the same place the explosion did? 
“eke SOS; -G1r, 


“Q. What did you do when you got over there? 
“A. Everything was on fire it seemed like to me. The building was all tore 


Kelly said: 

“We heard a little keen sizzling like, and later seen that blue flame go up. 

“Q. Go up from where? 

“A. From Mr. Pearcey’s store, it went up a little ways, but we didn’t pay 
much attention to it, and we went on fixing the flat tire. 

“Q. Then what happened? 

“A. Then we went on fixing the flat tire and I don’t reckon it was more than 
a minute or a minute and a half, then we heard something, whatever it was, blow 
up. There was a big noise and then we seen the fire. 

“Q. Did you see any fire around the foundation? 

“A. Yes, sir, there was fire everywhere. 

“Q. Did you see any timbers burning out away from the building? 

“A. Yes, sir, where it blowed out.” 

Gearhart said: 

“A blue streak of fire went in the air whirling like this (indicating), a keen 
whistling noise like or sizzling. 

“QO. Was that sizzling noise made by the fire? 

“A, eu. oau..* = 

“QO. Was there anything left on the foundation, any part of the building? 

“As, SOS) Sit. 

“Q. Was that on fire? 

“A. Yes sir, I don’t know whether it was standing on the foundation, it was 
laying around inside the foundation burning.” 

That “a part of the floor and the supports under the floor” inside the founda- 
tion were still there and on fire, and that “the débris that was blown away” from 
the foundation was on fire also. 
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On cross-examination the above witnesses were asked to indicate by raps on 
the table their respective estimates of the period of time that elapsed between 
their seeing the flash of light and their hearing the sound of the explosion. A 
stop-watch test shows Tasker’s estimate to be 71 3/5 seconds, Kelley’s 17 2/5 
seconds, and Gearhart’s 61 3/5 seconds. 

The testimony of the plaintiff was that he was asleep at his home about one- 
half mile from the store when the explosion awakened him; that he got up pretty 
quick, but did not get away for ten or fifteen minutes; that when he reached the 
scene “everything was burning around”; that the fixtures were all there and 
were burning inside the toundation; and that “the meat block and everything 
was burned up.” 


Plaintiff further testified that there was no gasoline, dynamite, gunpowder, 
or other explosive on the premises; that he had about forty gallons of kerosene 
in a steel tank, but upon examination of the tank after the fire he found it had 
not burst. He said there might have been a few shotgun shells in the store, and 
there was an electric refrigerator; but it seems to be conceded that the shells, 
if there, could not have caused the damage, and it was shown that the refriger- 
ant used in the refrigerator was noninfammable. Plaintiff knew of nothing else 
in the store that could have exploded, nor knew of anything that could have 
caused a fire, and could assign no cause for the explosion. 


It was testified on behaif of the defendant by Doctor and Mrs. Chas. A. 
Conduff, the latter a registered nurse, that they were returning from a profes- 
sional call on a side road that led them towards the store in question, and that 
they had an unobstructed view of the store for about one hundred yards before 
turning off on the main road to Roanoke; that when they made this turn, which 
was only about two hundred yards from the store, their backs were to the store 
and they had gone only about fifty yards from the intersection when they saw a 
bluish-green light which lit up the heavens momentarily, and almost simultaneously 
heard the noise of a loud explosion. They further state that prior to the explosion 
they had seen no evidence of fire in the vicinity of the store. 

It was testified by J. Barab, a witness for the defendant, that he was explo- 
sive engineer and chemist tor the United States Bureau of Mines for two years, 
and since 1917 had been in the employ of the Hercules Powder Company, a large 
manufacturer of explosives, as director of research and development work in 
explosives for that company. This witness testified in substance that wood 
would ignite at a temperature of 500 degrees or 600 degrees Fahrenheit, but 
that the heat generated in an explosion would be in excess of 2,000 degrees and 
probably 4,000 degrees or 5,000 degrees; that an explosion such as that which 
wrecked the building in question would have been very apt to set it on fire; 
that even though there had been no fire preceding such an explosion, whatever 
caused the explosion, if it was of explosive material, would quite readily ignite 
the inflammable matter surrounding it; and from the fact that the débris of 
the building was found burned afterwards, no conclusion could. be drawn either 
that a fire preceded the explosion or that the explosion preceded the fire; that 
there was no necessary connection between the two, and from the facts it may 
have occurred either way; that burning wood produces flame of a yellowish 
color, and green and blue flames are produced by certain liquids and gases. 

[3] Looking at the evidence of the witnesses relied on by the plaintiff in 
connection with such of the testimony of the-other witnesses above referred to 
as is not in conflict with that of the plaintiff, we feel forced to conclude that 
the trial court was right in setting aside the verdict as it did. The only fact 
established by the testimony of the boys is that they saw a blue flame shoot 
suddenly into the air and immediately subside, which, in a minute or a minute and a 
half, they say, was followed by the explosion which demolished the building. The 
court will take judicial cognizance of the fact that light travels 186,427 miles 
per second, while sound waves travel only 1,090 feet, or about one-fifth of a mile 
per second. Light waves, therefore, travel approximately a million times faster 
than sound waves. Considering the fact that there must have been an interval 
between the time the boys, who were one-quarter of a mile off, saw the blue light 
flare up into the sky and the moment they heard the sound of the explosion, 
even though the light and explosion were simultaneous, the time the boys give 
is necessarily only a guess or rough estimate on their part of the interval which 
elapsed. They themselves say they were busy fixing the tire and “didn’t pay 
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much attention” to the light. That their estimate was relative merely, and can- 


not be accepted as accurate, 1s also shown by the variation on the subject in their 
testimony. Coupling the above facts with the testimony of Doctor and Mrs. 
Conduff, who were within two or three hundred yards of the store and say the 
flash and the explosion were practically simultaneous, we do not think the 
testimony of the boys as to the interval of time, and the fire they found burning 
in the wreckage after the explosion, is sufficient to show that the explosion was 
caused by a pre-existing fire in the building, as the plaintiff contends. On the 
contrary, according to their own testimony, the flame which the boys saw shoot 
into the air was blue in color, whereas the undisputed evidence is that burning 
wood produces a yellow flame. It also appears from the testimony of the boys 
that the light was only momentary or at the most, lasted only one or two 
seconds; whereas, if the building itself had been on fire before the explosion, 
the light emitted and seen by the boys would have been a comparatively low 
and steady flame, and have lasted to the moment of the explosion. These facts, 
we think, conclusively show that the flash of light seen by the boys could not 
have been a fire consuming the store, but must have been caused by the setting 
off, in some way, of some highly explosive material in or near the store. 

As previously stated, what caused the explosion nobody seems to know; nor 
did any one undertake to account for the “sizzling noise” the boys claim to have 
heard. So far as the evidence goes, all that seems to be known is that there was 
a flash of blue light which momentarily lit up the heavens, a heavy explosion 
which destroyed the store, and a fire afterwards which partly consumed the 
debris. 

[6] Upon consideration of the whole case, after carefully reading the evi- 
dence, we are of the opinion that the plaintiff below failed to show that the 
explosion which wrecked the building was caused by a pre-existing fire to the 
exclusion of the equally plausible theory which may be deduced from the evidence 
that the fire was caused by the explosion. 

The judgment of the lower court will, therefore, be affirmed. 

Affirmed. 
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AUTOMOBILE ; 


CENTURY INDEMNITY CO. v. SHAKESPEARE. No. 1043. 
Circuit Court of Appeals, Tenth Circuit. Dec. 12, 1934. 
74 Federal Reporter (2d) 392. 
INSURANCE. 


Under automobile indemnity policy requiring immediate notice of accident, 
whether insured, who gave notice 18 days after accident happened, complied with 
policy requirement held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the District of Col- 
orado; John Foster Symes, Judge. 

Action by Elaine Shakespeare against the Century indemnity Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Paul F. Irey, of Denver, Colo. (Homer S. McMillin, of Denver, Colo., on the 
brief), for appellant. 

Emory L. O’Connell, of Denver, Colo. (Merle M. Marshall and Ralph C. Hor- 
ton, both of Alamosa, Colo., and A. X. Erickson of Denver, Colo., on the brief), 
for appellee. 

Before Lewis and Phillips, Circuit Judges, and Johnson, District Judge. 

Lewis, Circuit Judge. 

This suit was brought by Elaine Shakespeare against The Century Indemnity 
Company on a policy of indemnity insurance issued October 21, 1929, to W. D. 
Powell. Said contract was termed an Automobile and Property Damage Policy, 
and by its terms the indemnity company insured, Powell for one year against li- 
ability for damages because of bodily injuries accidentally sustained by any person 
or persons as a result of the negligent operation by said Powell of his certain Ford 
automobile in said policy described, in an amount not exceeding $5,000. It further 
provided : 

“Tf any person or his legal representatives shall obtain final judgment against 
the Assured because of any such injuries, damages or destruction and execution 
thereon is returned unsatisfied by reason of bankruptcy, insolvency or any other 
cause, or if such judgment is not satisfied within thirty days after it is rendered, 
then such person or his legal representatives may proceed against the Company to 
recover the amount of such judgment, either at law or in equity, but not exceeding 
the limit of this policy applicable thereto.” 

The policy also contained this provision: 

“This Agreement Is Subject to the Following Conditions: * * * D. Immediate 
written notice of any accident, like notice of any claim, and like notice of any suit 
resulting therefrom with every summons or other process, must be forwarded to 
the Home Office of the Company, or to its authorized agent.” 

Plaintiff alleged that she sued W. D. Powell in the state court to recover 
damages because of bodily injuries sustained by her as the result of the operation 
by said Powell of the certain automobile described in said policy; that Powell ap- 
peared and defended said action; that plaintiff on September 20, 1932, recovered 
judgment in the sum of $5,000, together with interest, in the total sum of $5,842.22, 
and costs; that more than thirty days had elapsed since the rendition of said final 
judgment and the same is not satisfied in whole or in part; wherefore, plaintiff 
prayed judgment. 

Defendant admitted plaintiff recovered said judgment against Powell, and rest- 
ed its defense solely on the provisions of the policy regarding immediate notice, 
alleging that Powell failed, neglected and refused to give notice of said accident, 
which occurred Juy 20, 1930, to defendant or its agents immediately as provided 
in section “D,” quoted supra, and that defendant had no notice or knowledge of the 
accident unti] August 9, 1930. 

The replication, in addition to general denials, set up a waiver of the notice in 
that defendant took charge of the defence of the suit against Powell, employed an 
attorney for that purpose, and paid the necessary costs in making that defence. An 
amendement by defendant to its answer pleaded an agreement between it and 
Powell where it was agreed that it did not waive its rights to defend on any ground 
any claim which might be made under said policy on account of said accident by 
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furnishing counsel or otherwise assisting in the defence of any suit filed against 
Powell. 

At the date of the accident, July 20, 1930, Powell was living at Center, Colo- 
rado. Plaintiff, her father C. L. Shakespeare, and one Miss Scott were traveling 
with Powell as guests in his automobile. The accident occurred at 8:30 P. M. near 
Pagosa Springs. All, save Powell, were injured and were removed to Pagosa 
Springs. Powell informed Shakespeare after the accident that he had an insur- 
ance policy. Shakespeare was in the insurance business, and he told Powell he was 
familiar with the handling of insurance policies and claims and he requested Powell 
to make no report of the accident until he could get back and help him. 

Powell did not have the policy in his possession but thought it was in the pos- 
session of defendant’s agent in Denver. On July 22, 1930, he wrote the Denver 
agent from Center requesting him to send the policy. He made no mention of the 
accident. On July 25th the agent replied that the policy could not be found, and 
that their records showed that the policy had been sent to his home address. 
Powell then wrote to his Denver home, and the policy was forwarded to him. 


Powell first notified defendant’s agent at Denver of the accident by letter of 
August 7, 1930, in which he told something about the accident and informed the 
agent that all three injured parties intended to make a claim for damages. In the 
agent’s reply of August 9th there was enclosed a formal blank report of the acci- 
dent to be filled out. In the letter the agent said that defendant’s attorney would 
get in touch with Powell immediately, and “in the meantime will you please have 
the enclosed reports of the accident completed by yourself and Mr. Shakespeare.” 
That report was filled out by Powell with the assistance of Mr. Shakespeare, bears 
date August 11, 1930, is signed by Powell, and was returned immediately to de- 
fendant’s agent. It thus appears that the first notice of the accident was contained 
in Powell’s letter to defendant’s agent of date August 7th, which was eighteen days 
after the accident occurred. Powell assigned two reasons for not notifying defend- 
ant before that date. First. He did not have the policy and did not know whether 
it covered the accident. Second. The father of plaintiff requested that he defer 
making any report until he could come and help him make it. 

At the close of plaintiff’s case the defendant moved for dismissal or nonsuit 
on the ground that as matter of law there was undue delay in notifying defendant 
of the accident. The motion was denied, and defendant introduced evidence. 


Defendant introduced in evidence the agreement it entered into with Powell 
whereby it was agreed that its action in furnishing counsel or entering upon the 
defence of any suits filed against Powell on account of said accident should not be 
construed as an admission of liability or waiver of its right to defend on any ground 
against any claim made under said policy on account of said accident, it being un- 
derstood that Powell might have counsel of his own selection associated with the 
insurance company’s counsel. 

At the close of all the evidence plaintiff’s counsel indicated that he would like 
to interpose a motion for directed verdict, and the court indicated that it would be 
granted. Defendant’s counsel said they would like to be heard upon plaintiff’s mo- 
tion. Thereupon, “Counsel for defendant argued that as matter of law plaintiff 
was precluded from recovering because of the delayed notice, and insisted that if 
the court was in doubt on this proposition, then, in any event, the verdict should 
not be directed in favor of plaintiff but the issue submitted to the jury.” Where- 
upon the court said: “I think you are right. I think I will withdraw that state- 
ment, and let it go to the jury.” There was no objection or exception by either 
plaintiff or defendant. . 

The court then instructed the jury on the question whether immediate written 
notice was given defendant, what was meant by immediate written notice as used 
in the policy, and also upon the question of whether defendant waived its right to 
defend this suit by what it did in the state court suit. After further conference 
between court and counsel, the court eliminated the question of waiver from its 
instructions and submitted only the question whether defendant was given imme- 
diate written notice of the accident under its instructions which were in substance 
that the phrase should be given a reasonable construction under all the ci:cum- 
stances. There were no objections or exceptions to the court’s action or its in- 
struction. 
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The jury returned a verdict for plaintiff in an amount agreed upon. Judgment 
was entered thereon. 

In Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 S. Ct. 833, 46 L. Ed. 
1193, the clause of a fidelity bond requiring the employer to give immediate notice 
of default or misconduct on the part of a bonded employe was construed. Notice 
was given within ten to seventeen days after the first discovery of a default. It 
was held that the trial court did not err in deciding that the policy should not re- 
ceive the construction that the parties intended that notice of a default should be 
given instantly upon discovery of a default, but that what was meant was that no- 
tice should be given within a reasonable time, having in view all the circumstances 
of the case. The Supreme Court approved the action of the trial court in sub- 
mitting the question as one of fact to the jury under instructions that the require- 
ments of the bond were fulfilled by giving notice “as soon as reasonably practicable 
and with promptness” or “within a reasonable time.” Atna Indemnity Co. 
v. J. R. Crowe Coal & M. Co. (C. C. A. 8) 154 F. 545, New Jersey Fid. & P. G. 
Ins. Co. v. Love (C. C. A. 4) 43 F.(2d) 82, Empire State Surety Co. v. North- 
west Lumber Co. (C. C. A. 9) 203 F. 417. 

[1] Defendant's principal contention here is that plaintiff was precluded from 
recovering, because it affirmatively appears that Powell, the insured, did not give 
defendant “immediate notice” of the accident as required by the policy. But we 
are of opinion that issue was one of fact for the jury, and there was no motion 
by defendant that made an issue of law for the court. Columbia & P. S. Railroad 
v. Hawthorne, 144 U. S. 202, 12 S. Ct. 591, 36 L. Ed. 405; Hartford Life & Annuity 
Ins. Co. v. Unsell, 144 U. S. 439, 12 S. Ct. 671, 36 L. Ed. 496; Allen v. Cartan & 
Jeffrey Co. (C. C. A. 8) 7 F.(2d) 21; American Pet. Co. v. Missouri Pacific Ry. 
Co. (C; C. A. 8) 25 F.2d): 441. 

[2] The trial court denied a motion for a new trial, and such ruling is assigned 
as error. A motion for new trial is addressed to the discretion of the trial court, 
and its ruling thereon is not open to review in the absence of a showing of abuse 
of discretion. Emporia Loan & Inv. Co. v. Rees (C. C. A. 10) 66 F.(2d) 2235. 
Since we entertain the above views of the evidence, necessarily we are of opinion 
that this record shows no abuse of discretion. 

[3] The court refused the following instruction tendered by defendants: 

“You are instructed that if the defendant insurance company did not receive 
the immediate notice of accident required by the policy, the law presumes that it 
was damaged thereby and no proof of such damage is required.” 

Error is assigned thereon. Inasmuch as the jury resolved the issue against 
defendant there was no premise on which the legal presumption could rest. The 
claimed error was therefore non-prejudicial. 

[4] Defendant assigns as error the court’s action in first instructing the jury 
upon the question of waiver of notice and then eliminating that question from its 
charge and submitting as the sole issue whether notice of the accident had been 
given in time. It is true the court first submitted to the jury both the issue of 
failure to give timely notice, which was pleaded as the sole defence, and the issue 
of waiver of that notice, which was pleaded by plaintiff in reply. Thereafter, 
following a colloquy between court and counsel out of the presence of the jury, as 
appears by the record, the court gave this instruction: 


“Gentlemen of the jury, I desire to correct one instruction on the law, and 
eliminate the question of waiver. So you are instructed that in the event you find 
that reasonable notice was given to the defendant in this action, you will find for 
the plaintiff and assess her damages at the sum of $6304.00. On the other hand, if 
you find that reasonable notice was not given it will be your duty to find a verdict 
tor the defendant and against the plaintiff. In other words, eliminate the question 
of waiver and the evidence relating thereto, and decide the one question whether 
under all the surrounding circumstances plaintiff, acting as a reasonable, prudent 
and diligent man, gave immediate notice required by the policy. If he did you will 
find the verdict for the plaintiff in the amount set forth in the form of verdict. 
Otherwise you will find for the defendant.” 

There was no exception to this action of the court. Even had there been an 
exception we think it would not have been well taken. Certainly a defendant can- 
not object to the elimination of an issue raised by a plaintiff in his reply. The only 
issue submitted to the jury by the instruction last quoted was the one raised by 
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defendant in its answer—whether notice had been given in time. We cannot be- 
lieve, as defendant contends, that the jury could have been confused or misled by 
the court’s action quoted supra. Its effect must have been to simplify and make 
clear the duty of the jury. 

The judgment appealed from is affirmed. 


UNIVERSAL INDEMNITY INS. CO. v. TENERY et al. No. 13285. 
Supreme Court of Colorado. Dec. 10, 1934. 
Rehearing Denied Dec. 31, 1934. 
39 Pacific Reporter (2d) 776. 
1. INSURANCE. 

Statute imposing liability, as regards injury to third persons, on owner renting 
automobiles without drivers, unless owner carries public liability policy insuring 
hailees against liability for negligence, held a controlling part of policy providing 
that provisions thereof conflicting with state statutes should be conformed thereto, 
and protecting owner and bailees as to public liability, and hence policy insured 
against liability and not merely against loss from liability (Laws 1931, p. 546, § 
103 (a). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INSURANCE. 

Where restrictions on use of automobile appeared on back of rental agree- 
ment between bailee and owner renting automobiles without drivers, and were not 
specifically made part of public liability policy, any ambiguity existing thereby 
must be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

In view of statute imposing liability, as regards injury to third persons, on 
owner renting automobiles without drivers, unless owner carries public liability 
insurance, owner’s rental agreement with bailee forbidding operation of automo- 
bile illegally or by person under influence or intoxicants or narcotics held repug- 
nant to legislative intent, and hence did not preclude recovery in garnishment pro- 
ceeding against insurer by motorist injured in collision with rented automobile 
negligently operated by intoxicated bailee (Laws 1931, p. 546, § 103 (a). 

(For other cases, see Insurance, Dec. Dig. § 615.) 

6. INSURANCE. 

Insurer issuing, under statute, public liability policy protecting owner renting 
automobiles without drivers and also protecting bailees thereof, held not liable to 
motorist, injured in collision with rented automobile, for exemplary damages which 
motorist recovered against bailee (Laws 1931, p. 546, § 103 (a). 

(For other cases, see Insurance, Dec. Dig. § 666.) 

En Banc. 

Error to District Court, City and County of Denver; Charles C. Sackmann, 
Judge. 

Action by Mayo Tenery, by W. C. Tenery, his next friend, against Alfred 
Callahan and another, wherein a default judgment was entered against defendant 
named, and the Universal Indemnity Insurance Company was made garnishee. To 
review a judgment for plaintiff, the garnishee brings error. 

Modified and affirmed. 

Bardwell & Bardwell and Erskine R. Myer, all of Denver, for plaintiff in 
error. 

James R. Hoffman, of Denver, for defendant in error. 

HoLLAND, Justice. 


April 22, 1932, Alfred Callahan rented an automobile from the Hertz Driv- 
ur-self System, Inc., signing a rental agreement therefor, and later in the evening, 
while admittedly under the influence of intoxicating liquor, he so carelessly and 
negligently operated the automobile as to cause a collision with a car driven by 
Mayo Tenery, defendant in error, resulting in personal injury to Tenery and prop- 
erty damage to Tenery’s automobile. 

Tenery filed a suit against Callahan and the Hertz System alleging negligence. 
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Callahan defaulted, and the Hertz System moved for dismissal under section 103 
(a), chapter 122, of the Session Laws of Colorado for 1931 (page 546). 

Chapter 122, referred to, is known as the Uniform Motor Vehicle Act, and 
the section pertinent here is as follows: 

“Section 103. (a) The owner of a motor vehicle engaged in the business of 
renting motor vehicles without drivers, who rents any such vehicle without a 
driver to another, otherwise than as a part of a bona fide transaction, involving 
the sale of such motor vehicle, permitting the renter to operate the vehicle upon 
the highways, and who does not carry or cause to be carried public liability insur- 
ance in an insurance carrier or carriers approved by the Insurance Commissioner 
of this State, insuring the renter against liability arising out of his negligence in 
the operation of such rented vehicle, in limits of not less than $5,000 for any one 
person injured or killed and $10,000 for any number more than one injured or 
killed in any one accident, and against liability of the renter for property damage 
in the limit of not less than $1,000 for one accident shall be jointly and severally 
liable with the renter for any damages caused by the negligence of the latter, in 
operating the vehicle and for any damage caused by the negligence of any person 
operating the vehicle by or with the permission of the person so renting the 
vehicle from the owner, * * * 

“When any suit or action is brought against the owner under this Section, it 
shall be the duty of the Judge or Court, before whom the case is pending, to 
cause a preliminary hearing to be had in the absence of the jury for the purpose 
of determining whether the owner has provided or caused to be provided insur- 
ance covering the renter in the limits above mentioned. Whenever it appears that 
the owner has provided or caused to be provided insurance covering the renter 
in the sums mentioned, it shall be the duty of the Judge or Court to dismiss, as 
to the owner, the action brought under this Section.” 

The motion for dismissal set out complies with the statute; as provided, the 
court caused a preliminary hearing to be held thereon, and, being satisfied as to 
compliance with the statute, ordered dismissal as to the Hertz System. Judgment 
was entered upon the default of Callahan for both actual and exemplary damages 
in the total sum of $2,575.44 including costs. Execution was issued on the judg- 
ment and returned nulla bona as to Callahan; whereupon garnishment was run 
against the Universal Indemnity Company, plaintiff in error, the company with 
which the Hertz System had a contract of insurance in full force at the time, and 
in compliance with the statute above quoted. This company will be hereinafter 
mentioned as the insurance company. 

The insurance company answered the garnishee summons in the negative or 
to the effect that it had no moneys or properties belonging to Callahan and was 
not indebted to him. This answer was traversed by Tenery, the garnisher, and, 
upon hearing between plaintiff and the garnishee, the court gave judgment against 
the garnishee in the full amount of the original judgment and dispensed with a 
motion for new trial. 


Plaintiff in error presents its various assignments under four heads, as 
follows: 

(1) Under the insurance policy, Exhibit C-1, and under the provisions of 
section 103 of chapter 122 of the Session Laws of Colorado for 1931, does the 
insurance company insure the driver of a rented vehicle against liability or against 
loss from liability? 

(2) Is the rental agreement between the driver of the car and the owner a 
part of the contract of insurance, and, if so, does a violation of the provisions of 
the contract of insurance prevent recovery by the judgment debtor to whose rights 
and only to those rights, in a garnishment proceeding, the plaintiff succeeds? 

(3) May judgment be returned against this garnishee, not only for the actual 
damages sustained by the defendant in error, but also for exemplary damages: 

(4) Does the dismissal of the, Hertz Driv-ur-self System, the insured in the 
original case below, on the ground that it has complied with the laws regarding 
insurance to be carried by the insured, bind the insurance company on its con- 
tract as an insurer against liability rather than against loss from liability? 

[1] 1. Counsel who procured a dismissal as to the Hertz System on the ground 
of compliance with the statute appear in the garnishment proceedings as counsel 
for the insurance company. They urged that there had been a compliance with the 
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statute and later sought to establish nonliability in the garnishment proceedings 
under the terms of the policy. They now argue that the policy of insurance is 
one of insurance against loss from liability rather than against liability. As between 
the two clients, first, the Hertz System and, second, the insurance company, the 
position and contentions of counsel are inconsistent. If the policy then in force 
does not cover liability, then it is an evasion of the statute, and the original 
defendant, Hertz System, becomes liable. Unless this policy was obtained and 
written for the express purpose of complying with the statute, then the entire 
matter becomes a sham. However, sections 1 and 2 of the “riders” on the policy 
set this question at rest. They are as follows: 

“Any and all provisions of this policy which are in conflict with the statutes 
of the state wherein this policy is issued are understood, declared and acknowl- 
edged by this Company to conform to such statutes. 

“It is understood and agreed that the intent and purpose of this policy is to 
protect the Hertz Driv-ur-self System of Colorado and bailee insofar as Items 5 
and 6 covering property damage and public liability to the limits as specified.” 

The requirements of the statute at once became a controlling part of the 
insurance contract, as effectively as though incorporated therein. By reference to 
the statute, we find.these words, “insuring the renter against liability arising out 
of his negligence,” and, when this provision becomes, under the law, a part of 
the insurance contract, it is one of indemnity and insures against liability. 

“A liability insurance policy indemnifying assured against loss from claims 
for damages by operation of an automobile, providing that no action to recover 
any loss shall be sustainable unless for loss actually paid by assured after trial, 
held not merely a reimbursement contract for money actually paid, but a liability 
contract; loss within the meaning of the insurance clause in the policy occurring 
the instant that liability attaches, and against such loss the insurer promises to 
indemnify the assured.” Goerss v. Indemnity Co. of America (Syllabus 2) 223 
Mo. App. 316, 317, 3 S.W.(2d) 272. 

Unless the Legislature intended to enact the statute here involved as a pro- 
tection to the public, it was indulging in the most idle pretense. However, its 
intention is apparent and the meaning of the statute plain. Tenery, plaintiff below, 
was a part of the public the Legislature meant to protect. Undoubtedly the policy 
was written by the insurance company and accepted by the Hertz System to 
accomplish the purpose of the statute. The record discloses that this company in 
writing such insurance or indemnity as would meet the requirements of the statutes 
had the approval of the insurance commissioner of the state of Colorado and was 
licensed by him to do business in Colorado. This contract of insurance was made 
for the benefit of the public, and any part of that public has the right to its 
entorcement. 

Counsel for plaintiff in error contend that, because the insured has suffered 
no loss on account of this judgment, the insurance company is not liable until 
such loss occurs, and that the policy is not operative merely against liability. 
Section 2 of the special provisions of the policy precludes this contention. It is 
quoted as follows: “It is understood and agreed that the intent and purpose of this 
policy is to protect the Hertz Driv-ur-self System of Colorado and bailee insofar 
as Items 5 and 6 covering property damage and Public Liability to the limits as 
specified.” 

[2, 3] 2. Is the rental agreement, an exhibit in this case, a part of the insur- 
ance contract? On its face, the exhibit, as signed by the bailee, contains no restric- 
tions, the violation of which could be said to void a policy of insurance carried 
to protect the bailee. On the back of the rental agreement, but not over the 
signature of the bailee—and it is not shown that same was made known to him— 
it is stated that liability insurance as designated on the face of the rental agree- 
ment is subject to the limitations and restrictions of the policy, and the terms of 
said policy are made a part of the agreement. Among other restrictions on the 
back of the so-called rental agreement this appears: (1) “This automobile must 
not be operated * * * by any person under the influence of intoxicants or 
narcotics,” or (8) “For any illegal purpose or in violation of any Federal, State 
or Municipal law or regulation.” These notations are not expressly or specifically 
made a part of the contract, and, if any ambiguity exists thereby, such must be 
construed against the writer of the policy, according to the well-settled law in 
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such cases. If such restrictions appeared over the signature of the bailee, it could 
then be said that he assumed the same and would be bound thereby, as between 
himself and the insurance company. 

Aside from this particular question, we are satisfied that the Legislature never 
intended that the public should lose its protection by the insertion of any such 
provisions evading liability; the manifest intention being to insure and protect the 
public. 

“To restrict insurance to cases where liability is incurred without fault of 
the insured would reduce indemnity to a shadow. * * * Liability of the owner, 
who is also the operator, can never be incurred without fault that is personal. 
Indeed, the statute has so covered the field that it can seldom, if ever, be 
incurred without fault that is also crime.” Messersmith v. American Fidelity Co., 
232 N:Y.. 161, 133 Ny -B 432,99" A. L. R876. 

This statute, the policy of insurance, and the rental agreement must be given 
a construction that is consonant with the purpose and intent of the Legislature 
to permit a recovery by an injured member of the public regardless of the acts of 
the insured. 

[4-6] 3. There is no assignment of error directed to this point, and ordinarily 
under the well-settled rule it would not be considered by us; but the court may 
notice questions, not raised by the assignments of error, that appear on the face 
of the record, when such consideration is necessary to do justice. Baker v. Denver 
Tramway Co., 72 Colo. 233, 210 P. 845, 29 A. L. R. 1453. Included in the total 
amount of the judgment entered against the garnishee herein was the award of 
exemplary damages against defendant Callahan in the sum of $1,000. This award 
was primarily for the punishment of Callahan for his wrongful acts and as a 
warning to others. It was in no wise compensation to the injured party for bodily 
injuries or actual loss occasioned by the negligence of Callahan. The insurance 
company did not participate in this wrong, and was under no contract to indemnify 
against such. In this particular matter the policy indemnifies against damages for 
bodily injuries, and nothing in addition is contracted for, and there is no further 
liability. The injured will not be allowed to collect from a nonparticipating party 
for a wrong against the public. For the reasons above stated, the judgment should 
be modified by the deduction of the $1,000 included as exemplary damages. 

[7] 4. It is contended by counsel for plaintiff in error, that because the insur- 
ance company denied liability under the policy long before suit, and that as the 
case was dismissed as to the Hertz System, the insured, the insurer could not be 
bound by a judgment in a case to which it was not a party. There is no direct 
assignment of error on this point, which is for the first time presented by counsel 
in this court. The trial court was not asked to determine this question, but it 
found in effect that the insurance company had notice of the claim and suit; that 
it did not contest the alleged negligence of Callahan, the bailee, but proceeded on 
the theory that the question involved was purely one of law as to whether the 
policy covered liability or loss from liability. This case, like many others, must be 
determined from its own facts. The conclusion of the trial court is supported by 
the record as we find it. 

At the beginning of the trial on the traverse, the following occurred: 

Mr. Hoffman, opening the case, in addressing the court, said: “* * * The 
action was then dismissed by this court as against the Hertz Driv-ur-self System 
upon a showing that such an insurance policy was being carried. The record will 
show that Mr. Bardwell, who is counsel for the insurance company, was in the 
court room at that time, and I had the case set for trial as against Callahan at 
that time. The case was set for trial, and came on for trial and judgment. * * * 

“Mr. Myer: I do not want to interrupt, but do I understand your statement 
to be that Mr. Bardwell represented Mr. Callahan? 

“Mr. Hoffman: Not at all. This is to show he represented the insurance com- 
pany and the Hertz Driv-ur-self System, and that he was in the court room and 
knew when the case was set for trial. J do not want any question regarding 
notice.” 

Later in the proceedings: : ; 

“The Court: I presume the issue is whether the policy covered the situation. 

“Mr. Myer: The real issue is whether or not certain conditions precedent had 
been complied with in order to give this man the right of recovery.” 
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At the close of the trial, Mr. Myer made this statement: 

“The garnishees rest. If your Honor please, I am advised there is no further 
evidence on behalf of the plaintiff. The questions involved in this Suit are largely 
legal questions. My own idea of it is that they can be raised and properly argued 
upon a motion for nonsuit at this time; they have to do entirely with the provi- 
sions of the policy and the law.” 

He made and argued a motion for nonsuit. Exhibits D-1 and E-1] show 
demand upon Hertz System and the insurance company for damages, and denial 
of liability of the insurance company on account of drunkenness of Callahan. 

The insurance company, in this case, was in court defending on the traverse, 
and stood squarely and solely upon the question of the conditions of the policy. 
To do so, it defended against its liability to Callahan. It submitted to the juris- 
diction of the court, raised no question as to the judgment, and thereby waived 
its right to the claim here made. 

The judgment as modified is affirmed. 

Adams, C. J., not participating. 


WADDELL v. LANGLOIS et al., and three other cases. No. 1405. 
Court of Appeal of Louisiana. First Circuit. Jan. 21, 1935. 
158 Southern Reporter 665. 
4. INSURANCE. 


Insurer was not liable, under employer’s automobile liability policy covering 
operation of truck with insured’s permission, for injury sustained through neg- 
ligence of employee while using truck at night returning from picnic, without 
employer’s permission or consent. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from District Court, Parish of East Baton Rouge; George K. Favrot, 
Judge. 

Suits by Frederick F. Waddell and Ernest Davis, respectively, against 
Wilmer Langlois and another, and the Istrouma Water Company, Inc., and 
another, respectively. From judgment for defendants, plaintiffs appeal. 

Affirmed. 

J. Y. Sanders, Jr., and Ben R. Miller, both of Baton Rouge, for appellants. 

Chas. A. Holcombe, of Baton Rouge, for appellees. 

Ex.uiorr, Judge. 

Frederick F. Waddell, plaintiff in suit No. 7169, alleges the death of his 
daughter Julia Waddell in an automobile collision on May 8, 1931, while riding 
in a motor truck as the guest of Wilmer Langlois. He alleges that the automo- 
bile in which she was riding was being driven by said Langlois, and that the 
collision was due to the fault and negligence of said Langlois in driving said 
truck; that said Langlois was a minor at the time, living with Joseph Aubin 
Langlois, his father. The liability of the son and of the father for the acts of 
his son is claimed on, that account. He further alleges that his daughter was 
unmarried; that she was the child of his first wife, who had departed this life 
years before. Damages are claimed of the father and son in solido in the amount 
of $10,000. 

Suit No. 7170 is by Ernest Davis. He alleges that he was riding as a guest 
of Wilmer Langlois in the above-referred to truck at the same time and was 
greatly injured in the collision; that the collision was due to the fault and negli- 
gence of Wilmer Langlois in driving, and claims damages of father and son in 
solido in the sum of $9,832.90 on said account. 

Suit No. 7503 is by Frederick F. Waddell against Istrouma Water Company, 
Inc., and Employers’ Liability Assurance Corporation of London, England. He 
alleges in this suit that the truck which Wilmer Langlois was driving was the 
property of the Istrouma Water Company, Inc. That Wilmer Langlois was 
the employee of Istrouma Water Co., Inc., and was driving said truck as its 
employee at the time in the performance of the functions in which he was 
employed. That Employers’ Lialibility Assurance Corporation, Limited, of Lon- 
don, England, carried the liability insurance of Istrouma Water Company, Inc., at 
the time. He therefore claims of the Istrouma Water Company, Inc., and of 
the Employers’ Liability Assurance Corporation, Limited, in solido, damages to 
the extent of $10,000 on account of his daughter’s death. 

Ernest Davis, plaintiff in suit No. 7518, claims damages of Istrouma Water 
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Company, Inc., and Employers’ Liability Assurance Corporation, Limited, in 
solido, on the same ground of fault and negligence alleged by Frederick F. 
Waddell in the sum of $9,832.96 on account of his injuries. 

The defendants, Wilmer Langlois, Joseph Aubin Langlois, Istrouma Water 
Company, Inc., and Employers’ Liability Assurance Corporation, Limited, filed 
separate answers setting out their defense in detail and deny liability in each 
case. They all deny the fault and negligence on which their liability is claimed 
by the plaintiff, but allege in the alternative contributory negligence on the part 
of Davis and Julia Waddeli leading to the collision and contributing to bring it 
about. They each pray that plaintiff's demand be rejected. 

There was judgment with written reasons rejecting the demand of the plain- 
tiffs in each of the suits. 

The plaintiffs Ernest Davis and Frederick F. Waddell each have appealed. 

The four suits were consolidated and tried together in the lower court and 
acted on in one opinion. We will follow the same course in acting on the appeals. 

Pages 70-77 and 78 of the note of testimony are missing, and the transcript 
is not certified to as being complete. There is no certificate on the part of the 
clerk of court that it contains all the testimony. The three missing pages and 
lack of certification have either been overlooked, else are regarded by the parties 
as not important. There being no complaint, we take it that the record is 
complete; that all the important testimony adduced on the trial bearing: on the 
issues in the case is before us. We will during the course of the opinion refer 
to Istrouma Water Company, Incorporated, as the water company, and to the 
Employers’ Liability Assurance Corporation, Limited, as the assurance corpora- 
tion. 

The petitions aver and the evidence shows that Wilmer Langlois was 20 
years of age at the time ot the collision, and resided with Joseph Aubin Langlois, 
his father; that Julia Waddell was unmarried, and that Wilmer Langlois was 
employed by the water compauy. His work consisted in going to and from the 
premises of customers for the purpose of making repairs of equipment, turning 
on and off water, caring for and removing meters, assisting in making collections, 
€tc., and to facilitate his work, he was furnished with a motortruck. Joseph 
Aubin Langlois, his father, was also in the employment of the water company 
and had the right to use the truck in connection with his work. The truck was 
kept at night on the premises of Joseph Aubin Langlois, and when the day’s 
work was over, and if Wilmer was using the truck, it was his duty to drive it 
home and put it in the garage. Wilmer’s work was from 7 o’clock a. m. to 5 
o'clock p. m., but he was also required to do emergency work at night. For 
instance, if a fire occurred or other emergency happed, his employment required 
him to go to the place and assist in doing whatever was necessary in behalf of 
the water company. 

[1] During the evening of May 8, 1931, presumably after his day’s work 
was over, he drove the truck home but did not put it in the garage. He got out 
of it when he reached home and changed his clothes in order to attend a weinie 
roast on the Comite river about 9 miles north of Baton Rouge. To change 
clothes he no doubt went in the house. Just how long he was thus engaged does 
not appear, but after doing so he returned to the truck, got in it, and drove to 
the picnic. It was on his return from the picnic that the collision occurred. 
The occurrence took place at about 10:30 p. m. while he was driving Miss Wad- 
dell from the weinie roast to the plae where she worked in the General Hospital 
at Baton Rouge. The entire trip was made after work hours, and was not con- 
nected in the slightest way with emergency or night work in behalf of his em- 
ployer. Plaintiffs argue in their brief that the truck was being driven home at 
the time of the occurrence, that is, to the premises of Joseph Aubin Langlois, 
where it was kept at night, but argument cannot create an issue and situation 
of that kind when the uncontradicted evidence is, that at the time Miss Waddell 
was killed and Davis received the injuries on account of which suits are brought, 
Miss Waddell was being driven to the General Hospital in the city of Baton 
Rouge. Plaintiffs’ argument about the responsibility of the owner of an auto- 
mobile, as the result of fault and negligence of his employee in driving the truck 
home, when such is his duty after the work of the day is over, is therefore not 
entered into. To enter into such a dicussion would be taking up a question, 
not supported by evidence, and contrary to the evidence as to the destination 
of the truck at the time of the collision. According to the evidence, Wilmer 
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Langlois in returning from the picnic or weinie roast was not driving in the 
service and employment of the water company, nor with its authority, knowledge, 
or permission, but, contrary to his duty, because his employer had forbidden 
him to drive the truck except when in the use and service of the water company. 
The Civil Code, art. 2320, provides that masters and employers “are answerable 
for the damage occasioned by their servants and overseers, in the exercise of the 
functions in which they are employed.” As such was not the situation with 
Wilmer at the time in question, the water company is not answerable for his 
fault and neglect in driving at the time of the collision. 

[4] The plaintiff contends that Employers’ Liability Corporation, Limited, of 
iondon, England, is liable, even though the water company is not. 

This liability is claimed to result from a clause in the policy of insurance 
which the water company carries in the insurance company mentioned, which 
reads as follows: “This policy shall cover the assured named in the policy and 
any person while riding in or legally operating any of the automobiles described 
herein, and the protection granted by this policy is so extended as to be avail- 
able in the same manner and under the same condition as it is available to the 
named assured, to any person, firm or corporation legally responsible for the 
operation of said automobiles, provided such use or operation is with the per- 
mission of the named assured; or if the named assured is an individual, with the 
permission of an adult member of the assured’s household, other than a chauffeur 
or a domestic servant.” 

Having found that driving the truck by Wilmer Langlois from his home to 
the picnic, and on the return trip, in taking Davis and Miss Waddell to her 
destination in Baton Rouge, was not driving it with the permission and consent, 
express or implied, of the named assured, it follows that the demand of the 
plaintiffs Davis and Frederick F. Waddell, against Employers’ Liability Assur- 
ance Corporation, Limited, was properly rejected on that account. . 

It is our conclusion that if Wilmer Langlois, defendant, was at fault and 
negligent the plaintiff Davis and Miss Waddell shared his fault and negligence, 
and that their fault and negligence served, with that of Wilmer Langlois, to 
bring about the collision, the death of Miss Waddell, and the injury of Davis. 

For these reasons, the judgment appealed from will be affirmed. 

Judgment affirmed; plaintiff-appellant to pay the cost in both courts. 

BAUMAN v. WESTERN & SOUTHERN INDEMNITY CO. No. 23170. 
St. Louis Court of Appeals. Missouri. Dec. 31, 1934. 
77 Southwestern Reporter (2d) 496. 
2. INSURANCE. 


Automobile liability insurer under policy requiring “all possible co-operation 
and assistance” by assured held released from obligation to pay amount named 
in policy to injured person, who had obtained judgment against assured, where 
assured failed to appear in court at trial of damage suit against him, notwith- 
standing that he was not witness to accident, “co-operate” meaning to act or 
operate jointly with another or others. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. | 

Unexcused failure of assured to co-operate with automobile liability indem- 
nity insurer in accordance with conditions of policy is sufficient to release 
insurer from liability, provided there be no bad faith by insurer, and condition 
requiring co-operation was breached by material lack of co-operation. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
5S. INSURANCE. | j : ; 

Automobile liability insurer which withdrew from defense of damage suit 
against assured held not tc have waived requirement of assured’s presence in 
court for trial of damage suit under co-operation clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

Action by Mary Bauman against the Western & Southern Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed. F 

Wm. R. Schneider and P. M. Wishon, both of St. Louis, for appellant. 
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Otis M. Gallant and Marion J. Hannigan, both of St. Louis, for respondent. 

McCuLLeNn, Judge. 

This action was instituted by respondent under section 5899, R. S. Mo. 1929 
(Mo. St. Ann. § 5899, p. 4500), to recover from appellant the sum of $5,000, with 
interest. The action is based upon a judgment in the sum of $7,500 rendered in 
favor of respondent and against one M. S. Baird on account of personal injuries 
sustained by respondent on March 9, 1932, and upon a policy of liability indem- 
nity insurance which had been issued to the said M. S. Baird by appellant prior 
to that date. A trial before the court resulted in a judgment in favor of respon- 
dent and against appellant for the amount sued for, with interest, making a total 
of $5,150 and costs. The case comes to this court by appeal. 

Section 5899, R. S. Mo. 1929 (Mo. St. Ann. § 5899, p. 4500), provides that, 
upon the recovery of a final judgment against any person, firm, or corporation, 
by any person for loss or damage on account of bodily injury, if the defendant 
in such action was insured against said loss or damage at the time the right of 
action arose, the judgment credtior shall be entitled to have the insurance money 
provided for in such contract of insurance applied to the satisfaction of the 
judgment, and, if the judgment is not satisfied within 30 days after the date of 
its rendition, the judgment creditor may proceed in equity against the defendant 
and the insurance company to reach and apply the insurance money to the 
satisfaction of such judgment. 

The evidence shows that respondent sustained bodily injuries on March 9, 
1932, when she was struck hy a motorbus owned by M. S. Baird, who was apel- 
lant’s assured in the liability insurace policy which was then in force and effect. 

The policy insured Baird against loss from liability imposed by law upon 
him for damages by reason of the ownership, maintenance, or use of the motor- 
bus which was involved in the accident. The liability of appellant for bodily 
injuries or death of one person was limited in the policy to $5,000; the limit 
jor one accident was $20,000. The policy contained the usual clause whereby 
the appellant agreed to give prompt and efficient service in investigating acci- 
dents and claims; in negotiating for settlement of, or in contesting, any such 
claims; in defending any suit, even if groundless, brought against Baird to 
enforce a liability covered by the policy, unless the appellant should elect to 
settle such suit; to pay, in addition to damages, all expenses incurred by the 
appellant for investigation; cost of legal proceedings defended by the appellant. 
Other provisions contained in the policy need not be mentioned here, as they 
are not involved in this controversy. 

Among the general conditions of the policy was a co-operation clause, which 
provided that, upon the occurrence of an accident, the filing of a claim or the 
bringing of a suit covered by the policy the assurred should give immediate 
written notice thereof to appellant, and immediately forward all information 
obtainable at the time, together with any documents, summons, process, or other 
papers delivered to or served upon the assured. It was further provided therein 
that, whenever requested by the appellant, “the assured shall aid in effecting a 
settlement, obtaining infurmation and evidence, the attendance of witnesses and 
in prosecuting appeals, and at all times render all possible cooperation and 
assistance.” 

Respondent brought her suit for damages in the circuit court of St. Louis 
county against Mert S. Baira, appellant’s assured, who resided and had his place 
of business in said county. Appellant undertook to represent Baird in the 
defense of that suit in accordance with the terms of its policy, and in due time 
nled an answer on behalf of Baird therein. When that case was called for trial 
on November 29, 1932, Mr. Baird, defendant therein, failed to appear. At the 
request of appellant’s attorneys who were representing Baird, in accordance with 
the provisions of the policy, the case was passed by the court to December 12, 
1932, on which date Mr Baird again failed to appear in court, and appellant, 
through its attorneys, withdrew from the case, setting forth in a stipulation, 
filed in the court that day, appellant’s reasons for such withdrawal. The stipula- 
tion, after reciting, among other matters, the efforts made by appellant to have 
Mr. Baird appear on the two dates when the case was set for trial, and his failure 
to do so, concluded by stating that Baird had thereby breached the co-operation 
clause of the policy. On the same date that appellant withdrew, the trial court 
laid the case over to December 14, 1932, on which date, according to the record, 
plaintiff therein appeared in person and by attorney and defendant Baird failed 
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to appear, although having answered. The court after a trial rendered its finding 
and judgment for plaintiff therein (respondent here) and against Baird as defend- 
ant in the sum of $7,500 and costs. 

The judgment against Baird in the damage suit became final and was not 
satisfied withitn the 30-day period provided in the statute, and thereafter respon- 
dent, as Baird’s judgment creditor, brought this action against appellant. 

Appellant contends that the court ignored the co-operation clause of the 
policy, and, therefore, erred in entering judgment for respondent. It is insisted 
by appellant that under the evidence showing that Baird, the assured, failed to 
comply with the terms of the co-operation clause, the judgment should have 
been for appellant. 

Respondent contends, on the contrary, that the question as to whether or 
not the assured did comply with the co-operation clause of his policy was one 
of fact to be decided by the court, and that, if the trial court’s findings are sup- 
ported by substantial evidence, this court should not interfere with such findings. 

Appellant in its defense in the case at bar pleaded that Baird, its assured, 
jailed to co-operate with appellant in the defense of the damage suit brought 
against him by respondent whereby he breached the co-operation clause of the 
policy, and by reason thereof respondent was not entitled to recover a judgment 
for any sum against appellant. 

The evidence shows that Mert S. Baird, appellant’s assured, was the owner 
of a number of motorbusses, one of which, while being operated by Roy Chapel, 
one of Baird’s chauffeurs, struck and injured respondent. It is conceded that 
Baird was not on or near the motorbus at the time respondent was injured, 
and was, therefore, not an eyewitness to the accident. When the deposition 
of Roy Chapel, driver of the motorbus, was taken in the damage suit, it appears 
tc have been admitted by appellant that Baird was the owner of the motorbus 
involved therein. 

[2] The question presented by this record, and upon which this case must be 
determined, is whether or not the conceded failure of Mert S. Baird to appear 
in court at the trial of the damage suit brought against him by respondent was 
such a breach of the co-operation clause of the policy as to release appellant 
irom its obligation to pay the amount named in the policy. 


Many cases have been decided by appellate courts in various states involving 
the rights of injured persons to recover, upon judgments against insured persons, 
from insurers whose policies covered the loss sustained by the assured. Some 
cf them were garnishment proceedings, while others were based upon special 
statutes or upon provisions of the insurance policy itself. The opinions in such 
cases show that, regardless of the manner in which such actions were brought, 
and notwithstanding differences in the statutes in various states, there are 
certain well-defined general principles which are applicable in determining 
whether or not an assured breached the co-operation clause of his policy so as 
to bar a recovery from an insurer by an injured person who has procured a 
judgment against the assured. 

It has been held that, where an injured person has recovered a judgment 
against an assured, and such person brings an action upon the judgment to recover 


‘the amount thereof from an insurance company whose policy covered the loss, 


the insurance company may assert any defense against the injured person which 
it might have asserted as a defense in an action brought against it by its assured. 
Schoenfeld v. New Jersey Fidelity & Plate Glass Ins. Co., 203 App. Div. 796, 197 
N. Y. §. 606. See, also, Huddy Encyclopedia of Automobile Law, vol. 13-14, 
$ 325, and cases there cited. 

It has also been held that, under what is generally called the co-operation 
clause in a policy wherein the assured is required to assist in the defense of 
actions brought against him, he is bound in good faith to render assistance in 
the trial of such actions and in making every legitimate defense thereto. Francis 
v. London Guarantee & Accident Co., Ltd. 100 Vt. 425, 138 A. 780; United 
States Fidelity & Guaranty Co. v. Williams, 148 Md. 289, 129 A. 660, 666. 


[3] The unexcused failure of an assured to co-operative with an insurance 
company in accordance with the conditions of the policy is sufficient to release 
the insurance company from liability on the policy, provided there be no bad 
faith on the part of the insurance company, and provided the condition requiring 
ihe assured’s co-operation with the insurer was breached by a material lack ot 
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co-operation. Bassi v. Bassi, 165 Minn. 100, 205 N. W. 947; Finkle v. Western 
Automobile Ins. Co., 224 Mo. App. 285, 26 S.W.(2d) 843, 846. 

In a well considered recent case the Supreme Court of California in banc 
held that a violation by an assured of the co-operation provision of a liability 
policy by failing to co-operate in obtaining information and witnesses, and 
failing to attend the triai to testify, after the assured had made a report of the 
accident in which he indicated that a defense existed, was prejudicial to the 
insurer so as to constitute a defense in an action which was brought by the 
mjured person under the California statute. That statute required such an 
insurance policy to contain a provision to the effect that the injured person 
may bring an action against the insurer on the policy, subject to its terms and 
limitations, to recover on a judgment secured by the injured person against the 
assured. Hynding v. Home Accident Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 
Pe Ag. Rs, BS: 

Aiter the decision in Hynding v. Home Accident Ins. Co., supra, a District 
Court of Appeal ot California had before it a case involving a policy which con- 
tained a co-operation clause somewhat similar to the one in the case at bar, 
which required that the assured report accidents, claims, suits, and co-operate 
with the insurance company in securing information, evidence, and attendance 
of witnesses. The assured in that case failed to appear at the time of the trial 
of the personal injury action. Numerous continuances had been ordered because 
of his absence or inability to be present. The District Court of Appeal in that 
case said that the principal question was whether or not a person injured by 
the automobile of another may, after judgment against the latter for damages 
recover from his insurers upon a policy containing such a co-operation clause 
where there had been unquestionably a violation of such clause. 

Basing its decision and opinion squarely upon Hynding v. Home Accident Ins. 
Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13, the District Court of Appeal 
affirmed the action of the trial court in rendering a judgment for the defendant 
insurance company. McDanels v. General Ins. Co. of America et al. (Cal. App.) 
35 P.(2d) 394. 

In Finkle v. Western Automobile Insurance Co., 224 Mo. App. 285, 26 
S.W.(2d) 843, this court had before it a case involving a policy of insurance in 
which there was a cooperation clause similar to the one in the case at bar. The 
case was a garnishment proceeding in aid of an execution on a judgment for 
damages for personal injuries growing out of an automobile accident wherein the 
loss was covered by a policy of liability insurance which had been theretofore 
issued by the garnishee to the damage suit defendants. In an opinion written by 
Commissioner Bennick, this court said, loc. cit. 846 of 26 S.W.(2d): “Aside from 
the obligations arising from the law of contract, it is at once apparent that a con- 
dition of a policy requiring the co-operation and assistance of the assured in the 
defense of the action brought against him by the injured party is of the utmost 
importance in a practical sense, for, without the presence of the assured, and his 
aid in the preparation of the case for trial, the insurance company is greatly 
handicapped, even to the point that such lack of co-operation may result in mak- 
ing the action incapable of defense. Consequently we know of no dissent to the 
view that, as between the assured and the insurance company, the unexcused fail- 
ure of the assured to comply with the condition of the policy requiring co-operation 
serves to prevent his recovery under the policy of the amount of the judgment, 1f 
paid by him. [Citing cases.]” 

The language above quoted was based upon a résumé of cases decided by 
courts in various states in which co-operation clauses in policies of liability insur- 
ance were involved. Since that opinion was written, no case has been decided 
this state or in any other state, as far as we know, which would warrant a change 
in the view thus expressed. 

Respondent herein cites and relies upon the above Finkle Case in support of 
her contention that it was a question for the trier of the facts to decide whether 
or not Baird, the assured in the case at bar, failed to co-operate with appellant 
in the defense of the damage suit against him. Aside from the question as to 
whether or not the rule contended for by respondent is applicable in this case, 
which, under the statute is an equity case, we do not believe the Finkle Case sup- 
ports respondent’ s contention in this case. 


It is true the conclusion reached on the facts in the Finkle Case was that there 
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was a clear-cut issue for the jury to pass upon, and it is also true that the judg- 
ment of the circuit court in favor of the plaintiff therein and against the gar- 
nishee insurance company was affirmed. We are satisfied, however, that the facts 
in the case at bar are clearly distinguishable from the facts in the Finkle Case. 
In that case the court, reviewing the evidence, referred to a number of instances 
and facts showing that it was an open question whether the garnishee had used 
diligence to secure the attendance of their assured at court. It was pointed out 
in the opinion that from June, 1926, until April, 1927, the garnishee’s counsel con- 
cededly made no effort to get in touch with its assured. After referring to a 
number of instances tending to show lack of diligence on the part of the garnishee 
therein, the court in that case declared that there was room in the evidence for 
the belief that, at the time the garnishee’s attorney was sending his last series of 
letters to the old address of the assured, he either knew, or was chargeable with 
knowledge, that they had gone to the East, and that he might have known, if he 
did not, that they were located in the city of New York. It was also pointed out 
in the opinion in the Finkle Case that the garnishee had made no attempt, until 
eighteen months after the default judgment against the assured, to locate them 
through the Bakers’ Union, of which they were members and through which 
organization, according to one witness, they might have been found. 

It was further pointed out in the opinion in that case that the garnishee 
sought no continuance in the damage case, but at the very first setting of the 
trial arranged with counsel for plaintiff therein to permit the withdrawal of gar- 
nishee’s counsel, and for the taking of a default judgment against the assured. 
We have no such state of facts in the case at bar. A brief review of the facts in 
this case will show the difference between the two cases. 

It appears from the evidence in this case that on June 8, 1932, appellant mailed 
a letter to Mr. Baird notifying him that the damage suit was set to be tried on 
June 13, 1932. In that letter Baird was requested to hold himself in readiness for 
the trial and to advise the driver of the bus also to be in readiness in case appel- 
lant should be obliged to try the case on the day named. The case was not tried 
in June, however, but was laid over and reset to be tried on November 28, 1932. 

“About two or three weeks before the November setting, one of appellant’s 
attornevs called Mr. Baird on the telephone and notified him of the new date for 
the trial. An investigation by a representative of appellant made on November 23 
or 24, 1932, disclosed information to the effect that Mr. Baird was out of the city. 

The damage suit was not tried on November 28, 1932, but went over to the 
next day, on which day appellant requested the court to grant a continuance to 
enable appellant to make additional efforts to locate Mr. Baird, appellant having 
received information that he had disappeared from his home and usual place of 
business some time prior to November 28, 1932. Upon appellant’s request the court 
reset the case to be tried on December 12, 1932. On December 2, 1932, appellant 
mailed a letter to Mr. Baird, addressed to his place of business, informing him 
that the case was set to be tried on December 12, 1932, and telling him it would 
be necessary for him to attend the trial as the named defendant in the damage 
suit. The letter requested Baird to give the matter his immediate attention, to 
acknowledge receipt of the letter, and to advise appellant whether or not he would 
be available for the trial and whether he would co-operate with apnellant as pro- 
vided in his policy. A letter similar to the one just mentioned was later sent to 
him at the same address by registered mail. No answer to either of these letters 
was received by appellant. 

On December 7, 1932, appellant’s investigator called at Mr. Baird’s home, 
where he was informed that Mr. Baird had departed for parts unknown. Upon 
further investigation on the same day at Baird’s garage, appellant’s representative 
was informed by persons there that Baird “had pulled out about a week previous,, 
had not been heard from since, that nobody knew of his whereabouts.” It further 
appeared from the testimony of appellant’s investigator that he had been told 
some time prior to December 12, 1932, by Roy Chapel, Baird's employee who was 
the driver of the motorbus involved in the accident, that Baird “has skipped the 
country.” : , ai 

Appellant’s investigator was permitted to testify, without objection, that some 
time after respondent had obtained her judgment against Baird in the damage 
suit, but prior to the trial of the case at bar, he had a conversation with Baird’s 
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mother in which she said that Baird disappeared on November 21, 1932, during the 
night, and that he had been heard from only once since that time; that the family 
had employed detectives to locate him, but they did not have any success. 

In a recent case the Court of Errors and Appeals of New Jersey was called 
upon to decide whether or not the failure of an assured to attend court on the 
day of the trial of a suit brought against him by an injured person was such a 
breach of the co-operation clause of the policy as to relieve the insurer of its 
obligation to pay the amount named in the policy. The suit on the policy was tried 
before a circuit judge without a jury, and resulted in a verdict for the defendant 
insurer. The policy contained a clause that the assured should co-operate with the 
insurance company, and, upon the company’s request, he was required to assist in 
effecting settlement, securing evidence and the attendance of witnesses. The policy 
also provided that, if the judgment against the assured for such personal injuries 
was not satisfied in 30 days after it was rendered, the person recovering such 
judgment, or his legal representative, could proceed against the insurance company. 
The evidence showed that the assured had been notified of the time of the trial 
and was present in court on the first day thereof. After the selection of the jury 
and opening statements by counsel, the case was laid over until the following 
morning. The assured told the insurance company’s attorney, who was representing 
him in the damage case under the terms of the policy, that he would be present 
on the next day. He failed to appear and sent a telegram merely stating that he 
could not get to the place of trial that day. The Court of Errors and Appeals, 
adopting the opinion of the circuit judge rendered in the suit on the policy, held 
that the assured had failed to comply with the clause in his policy which required 
him to co- operate with his insurer, and that the right of recovery of the injured 
parties could rise no higher than the right of the assured to recover against the 
insurance company had the assured brought the suit. The judgment in favor of 
the insurance company was affirmed. Hutt v. Travelers’ Ins. Co., 110 N. J. 
Sf; 164. A. 12. . 

In a garnishment proceeding recently decided by the Springfield Court of 
Appeals, the co-operation clause in the liability policy involved therein required 
the assured to forward immediately to the insurer any process served on him. The 
garnishment proceeding was based upon an execution issued on a default judg- 
ment for damages which had been obtained against the assured. There was a 
judgment in the trial court against the garnishee insurance companies. 

The Court of Appeals, after a careful review of the evidence, held that, even 
though the assured had given notice of the accident to the insurer, such notice 
was not sufficient compliance with the terms of the co-operation clause of the 
policy, which required the insured to forward immediately all process served upon 
him. The court said: “Plaintiff's evidence substantiates garnishee’s contention that 
defendant failed to co-operate as required by section E of the policy. It has been 
held in mast cases to be a question of fact, and the trial court, sitting as a jury, 
has the right to decide that question, and its finding, if supported by any sub- 
stantial evidence, would not be disturbed on appeal. Finkle v. Western Automobile 
Insurance Co., supra. But the only co-operation the insured did in this case was to 
notify garnishee of the accident. In every other respect she failed to abide by the 
terms of the policy. We think garnishee’s contention is correct.” Nevil v. Wahl 
(Mo. App.) 65 S.W.(2d) 123, 129. 

We are of the opinion that the failure of Baird, the assured in the case at 
bar, to appear in court for the trial very materially prejudiced and handicapped 
appellant in its efforts to defend the damage suit brought against him, and con- 
stituted a clear breach of the condition of the policy which required him to 
co-operate with appellant in such defense, warranting appellant in withdrawing 
from the case. 

The policy provided that Baird would “whenever requested * * * aid in 
* * * obtaining * * * the attendance af witnesses * * * afd at all times 
render all possible co-operation and assistance” to appellant in connection with the 
defense of any claim asserted against him. The evidence is conclusive that Baird 
did not “render all possible cooperation and assistance” to appellant in its efforts 
to defend the suit brought against him by respondent herein, No excuse or explana- 
tion whatsoever was offered by respondent to show why, on the two dates when 
the damage case was to be tried, Baird failed to appear. 


Law, 
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The record discloses that such information concerning Baird as appellant was 
able to procure showed that Baird’s disappearance and absence from the city and 
from his place of business was intentional, for it appears that some time in 
October, 1932, Baird was put out of the garage which he had been operating 
because he had failed to pay the rent therefor. This, together with other evidence 
of a similar nature, could lead to but one conclusion, namely, that it was Baird’s 
intention not to return to the city at that time, and there was nothing to indicate 
that his presence could be procured at any future time. 

There was no evidence from which even an inference could arise to indicate 
lack of diligence, or bad faith on the part of appellant in its attempt to procure 
Baird’s attendance in court so that it could perform its obligation to defend him 
in that suit. The evidence shows that appellant exercised great care and diligence 
and put forth every effort that could reasonably be expected of it to get Baird 
into court for the trial, but was unable to do so because of his unexcused absence 
from the city at a time when he knew that the case in which he was the defend- 
ant was coming on for trial. 

Respondent argues, however, that there was no material lack of co-operation 
on the part of Baird in appellant’s attempt to defend the damage suit brought 
against him, for the reason that Baird was not on or near the bus at the time of 
the accident out of which the damage suit arcse, and, therefore, was not and could 
not be a witness to any fact in that case; that the only fact to which he could 
have testified was ownership of the motorbus involved in the accident, and that 
such ownership had already been admitted by appellant’s attorneys when the deposi- 
tion of Roy Chapel, the chauffeur, was taken. 

[4] We are unable to agree with respondent’s contention. The adoption of 
such a view would require us to completely disregard the contract which the 
parties themselves entered into and to make a new contract for them. This we 
are, of course, not authorized to do. 

Neither respondent nor any one else could reasonably say in advance of the 
trial that Baird’s absence from the trial would be immaterial, nor can any one 
now say his absence would have been immaterial. Many things occur during the 
course of the trial of a contested damage suit which no one can foresee prior 
thereto. Witnesses sometimes forget facts and sometimes fail to appear; some- 
times they give testimony at variance with statements made prior to the trial. 
Any number of incidents might be mentioned to show the unquestionable impor- 
tance to the appellant of having Baird himself in court for quick and ready con- 
ference to meet emergencies arising during the trial. Baird himself, although not 
regarded as a material witness before the trial, may during the trial have become 
a very important witness in rebuttal with respect to statements made to him by 
witnesses. Baird was the owner of the motorbus involved in the accident out of 
which the damage suit arose. He was the master of the servant Chapel who was 
operating the motorbus at the time of the accident. Baird personally was the 
defendant in that suit. His mere presence as defendant at the trial would have 
been sufficient to show that he had faith in the defense being made in his name 
and in his behalf, whereas his absence might, and probably would have, led the 
jury to infer his lack of faith in, or lack of sympathy with such defense. 

To hold that Baird’s unexcused absence from the trial of the damage suit 
was immaterial would amount to a complete nullification of the language which 
the parties themselves used in describing their respective obligations. Appellant 
agreed to defend such a damage suit, while Baird agreed that he would “at all 
times render all possible cooperation and assistance” in such a defense. To 
co-operate means “to act or operate jointly with another or others.” Webster's 
International Dictionary. There are no restrictions in the contract as to the man- 
ner in which Baird agreed to give his co-operation to appellant in such defense. 
It is clear from the language used that both parties contemplated that Baird’s 
presence would be necessary at any trial coming within the terms of the policy. 
Any other conclusion would lead to an absurd result, for it would mean that, 
while appellant was bound to defend Baird in such a suit, Baird was not bound 
to do what he agree:’ to do, namely, to co-operate or “act with” appellant in such 
defense. A defense a suit for damages for personal injuries includes something 
more than mere pr aration for trial; it includes, in addition thereto, all actions 
taken and all mattes presented by or on behalf of the defendant at the trial itself. 
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Baird certainly could not “act with” appellant at the trial when he was absent 
therefrom. 

There are additional facts in this case, which, while not determinative thereof, 
nevertheless serve to show beyond question that Baird’s absence from the court 
when the damage suit was set for trial constituted a material lack of co-operation 
on his part in that suit. It is an uncontroverted fact that on March 25, 1932, appel- 
lant notified Baird by letter that the suit which had been brought against him by 
respondent was for $20,000 in excess of the amount covered by his policy. Baird 
was advised in that letter to refer the suit to his own personal attorney to protect 
his interests above the policy coverage of $5,000. Furthermore, appellant’s policy 
required it, not only to pay any sum up to $5,000 as damage for bodily injuries 
to one person, but also required it to defend any suit brought against Baird 
regardless of the amount of damages claimed in such suit. Appellant, therefore, 
under the terms of the policy unquestionably had the right to have Baird per- 
sonally present in court at the trial to confer with him concerning their respective 
rights and obligations as to the amount of damages claimed in excess of the $5,000 
named in the policy. If appellant had attempted to go on with the trial without 
Baird being present, it would have been in no position to speak or act for him 
with respect to any offer of settlement which might have been made to adjust the 
loss for an amount in excess of the amount covered by the policy. Appellant would 
thus have been in the position of being bound to defend the damage suit regard- 
less of the amount involved therein, and yet, because of Baird’s unexcused absence, 
it would have no authority from him and no opportunity to procure his authority 
to make settlement for any sum above the amount named in the policy. 

The parties, by their contract, certainly did not intend to create any such 
anomalous situation, for they provided therein that whenever requested by appel- 
lant Baird would “aid in effecting a settlement.” 

Apart, however, from questions of Baird’s own direct liability for damages in 
the suit in excess of the amount of the policy coverage, the very nature of the 
obligations mutually entered into by appellant and Baird, as set forth in the policy, 
necessarily required Baird’s presence at the trial. Appellant could, of course, have 
lost the benefit of that requirement by waiver, by collusion or fraud, or by failing 
to use proper diligence to procure Baird’s presence at the trial, or by failing in 
some other manner to act in good faith in its attempt to perform its obligation to 
defend Baird in that suit. 

[5] Appellant’s withdrawal from the defense of the damage suit shows con- 
clusively that there was no waiver of the requirement as to Baird’s presence in 
court for the trial of the damage suit, and a careful review of the record shows 
no evidence whatsoever of fraud, collusion, lack of diligence, or bad faith on the 
part of appellant in its efforts to perform its obligation in accordance with the 
terms of the policy. On the contrary, it clearly appears that appellant was pre- 
vented from performing its obligation to defend the damage suit by Baird’s inten- 
tional and unexcused absence from court on the dates when the case was set for 
trial. 

In view of the evidence in this case and the plain and unambiguous language 
of the co-operation clause of the policy, we believe it is not within the power of 
the court, to say that Baird’s absence from the court at the trial was immaterial. 
We are of the opinion that the trial court erred in rendering judgment for 
respondent on this record. The judgment is therefore reversed. 

Hostetter, P. J., and Becker, J., concur. 


CONLEY v. UNITED STATES FIDELITY & GUARANTY CO. et ai. 
No. 7233. 
Supreme Court of Montana. Nov. 8, 1934. 
37 Pacific Reporter (2d) 565. 
2. INSURANCE. 

Statute providing that one who indemnifies another against act to be done by 
latter is liable jointly with person indemnified, did not give occupant of automobile 
cause of action for injuries against insurer under automobile liability policy prior 
to adjudication of liability against insured (Rev. Codes 1921, § 8168). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 
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3. INSURANCE. 

Statute relating to enforcement of contract, made expressly for benefit of third 
person, did not give occupant of automobile cause of action for injuries against 
insurer under automobile liability policy prior to adjudication of liability against 
insured (Rev. Codes 1921, § 7472). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from District Court, Lewis and Clark County; W. H. Poorman, Judge. 

Action by Hildah Conley against the United States Fidelity & Guaranty Com- 
pany and another. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 

E. G. Toomey, Carl McFarland, and H. K. Anderson, all of Helena, for ap- 
pellant. 

R. F. Gaines, of Butte, for respondents. 

ANDERSON, Justice. 

Plaintiff brought this action to recover damages for personal injuries sustained 
as a result of the alleged gross and willful negligence in the operation of an auto- 
mobile by an employee of her husband, Frank Conley, one of the parties defendant. 
Conley is sought to be held under the doctrine of respondeat superior. The cor- 
poration defendant was the insurer under a “public liability” policy of insurance on 
the automobile in question. 

Defendant Conley demurred generally to the complaint. The corporate de- 
fendant demurred generally and specially upon the ground of misjoinder of par- 
ties defendant. All these demurrers were sustained. The plaintiff failing to 
amend within the time allowed by the court after the ruling on these demurrers, 
her default was entered and a judgment of dismissal rendered. The appeal is 
from this judgment. 

Plaintiff by appropriate specifications of error seeks to have the order of the 
court sustaining the demurrers and the entry of the judgment of dismissal reviewed. 

[1] It is conceded that the facts alleged are identical with those appearing 
in the complaint in the case of Conley v. Conley, 92 Mont. 425, 15 P.(2d) 922, so 
far as the plaintiff attempts to state a cause of action against the defendant Frank 
Conley. It was there held that the complaint did not state a cause of action. The 
conclusion there reached was under similar facts reaffirmed by this court in the 
case of Kelly v. Williams, 94 Mont. 19, 21 P.(2d) 58. This case, in so far as the 
defendant Conley is concerned, is ruled directly by these decisions, and according- 
ly the trial court did not err in sustaining the demurrer of the defendant Conley 
to plaintiff's complaint. 

[2] Plaintiff argues that, even though the complaint failed to state a cause of 
action against the defendant Conley, it nevertheless is sufficient as against the de- 
fendant corporation. 

It is conceded by the parties hereto that the contract between the defendant 
Conley and the corporation is one of indemnity. The foundation of plaintiff’s ar- 
gument is section 8168, Revised Codes 1921, providing as follows: “One who in- 
demnifies another against an act to be done by the latter is liable jointly with the 
person indemnified, and separately to every person injured by such act.” 

The defendant corporation by the terms of the policy in question undertook “to 
pay all sums which the assured shall become liable to pay as damages imposed 
upon him by law for bodily injury, including death at any time resulting therefrom 
(herein called ‘bodily injury’), accidentally sustained by any perstn or persons if 
caused by the ownership, maintenance, or use of any automobile disclosed in the 
declarations for the purposes therein stated.” Defendant Conley was the named 
assured in the policy. Admittedly, plaintiff sustained the injuries complained of 
while a passenger in the automobile described in the policy while being operated 
by an employee of the defendant Conley. Plaintiff argues that the effect of section 
8168, supra, is to render the defendant corporation jointly and separately iiable un- 
der this policy provision, so that suit may be maintained against the insurer prior 
to an adjudication of liability in favor of the plaintiff against the assured defend- 
ant. 

The policy further provides that “any person or his legal representative who 
shall obtain final judgment against the assured because of any such bodily injury 
* * * and whose execution against the assured is returned unsatisfied, * * * may 
proceed against the company under the terms of this policy to recover the amount 
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of such judgment either at law or in equity but not to exceed the limit of this 
policy applicable ianeie. Nothing in this policy shall give to any person or per- 
sons claiming damages against the assured any right of action against the company 
except as in this paragraph provided.” 


This court in the case of Cummings v. Reins Copper Co., 40 Mont. 599, 107 
P. 904, 911, had under consideration the provisions of section 8168, supra, then 
section 5653, Revised Codes 1907. In that case it was attempted to join, as here, 
the assured and the insurance company as parties defendant. The precise question 
upon which the court passed was whether or not the insurance company, under a 
contract of indemnity against liability for personal injuries, might be joined as a 
party defendant with the assured. It was held that such a joinder was not per- 
mussible, and the question whether or not the insured might ever be sued separately 
by the injured person was expressly reserved. The court, however, in the course 
of its opinion, in order to reach the conclusion there announced, found it necessary 
to determine the scope, meaning, and effect of section 8168, and, after deciding that 
the section (then 5653) was but a continuation of the common-law rule, said: “We 
must hold that section 5653 [8168], supra, does not change the rule recognized in 
the cases cited, unless the language employed in it impels to the contrary conclusion. 
The phrase ‘an act to be done,’ with reference to which the indemnity exists, clear- 
ly implies an act the nature of which is known to the parties, and one which is yet 
anticipated. It also strongly implies that the lability contemplated is to accrue 
from the doing of the act, and not upon the contract of indemnity. This view 
does no violence to the language employed; on the contrary, it seems to be the 
plain and obvious import of it. At the same time it renders unnecessary the con- 
clusion that the Legislature intended, in enacting it—not by express declaration, 
but by the barest implication—to abrogate a rule of law which is based upon a 
fundamental principle.” 

Counsel for plaintiff cites the case of Moore v. Los Angeles Iron & Steel Co., 
89 F. 73, a decision from the Circuit Court of the Southern District of California, 
wherein a view at variance with that expressed by this court in Cummings v. Reins 
Copper Co., supra, was announced. In the Cummings Case this court declined to 
tollow the Moore Case, and said of that decision, “But the reasons assigned do 
not commend themselves to our judgment.” It there‘ approved the reasoning of 
the Circuit Court for the District of Montana, in the case of Northam v. Casualty 
Company of America, 177 F. 981. It was there sought to sue the insurer alone un- 
der on indemnity contract for the liability of the assured without any adjudication 
of the liability in favor of the injured person, but it was held that section 8168, 
supra, would not sustain the statement of a cause of action previous to an ad- 
judication of the liability of the insured. 


The state of California has a statute identical with our section 8168. One of 
the District Courts of Appeal of that state has likewise refused to follow the 
Moore Case, and, instead, adopted the doctrine of the Northam Case. Severns v. 
California Highway Indemnity Exchange, 100 Cal. App. 384, 280 P. 213. 

We are not disposed at this time to depart from the interpretation of section 
8168, supra, as promulgated by this court in Cummings v. Reins Copper Co., 
supra. This section does not operate, under the terms of the policy in question, 
to give plaintiff a right of action against the defendant corporation prior to an ad- 
judication of a liability against an assured under the terms and conditions of 
the policy. 

{[3] Nor has the plaintiff a cause of action by reason of the provision of 
section 7472, Revised Codes 1921, where it is declared that “a contract, made ex- 
pressly for the benefit of a third person, may be enforced by him at any oe be- 
fore the parties thereto rescind it.” This court, in the case of McKeever v. Ore- 
gon Mortgage Co., Ltd., 60 Mont. 270, 198 P. 752, 753, in interpreting ie latter 
section, said: “It is held by practically all of the authorities that it is not sufficient 
that the contract may incidentally benefit the third party. Tatem v. Eglanol Min- 
ing Co., 45 Mont. 367, 123 P. 28." The party for whose benefit the contract is made 
must be named or otherwise sufficiently described or designated. Bacon v. Davis, 
9 Cal. App.-S3, 96° P.- 71s, 13°C. J; 711. However, if the contract was made ex- 
pressly for the benefit of a class of persons to which class the party seeking en- 


forcement belongs, he may obtain the benefit of it. Burton v. Larkin, 36 Kan. 246, 
13 P. 398, 59 Am. Rep. 541.” 
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The complaint failed to state facts sufficient to constitute a cause of action as 
against the defendant corporation. The general demurrer to plaintiff's complaint 
was properly sustained. 


Callaway, C. J., and Matthews and Stewart, JJ., concur. 


DZIADOSC et al. v. AMERICAN CASUALTY CO. No. 16. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 
176 Atlantic Reporter 150. 
1. INSURANCE. 


In injured party’s action against automobile owner’s insurer, after recovery 
of judgment against insured, burden is on insurer to prove insured’s violation 
of condition of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Syilabus by the Court. 

1. Ina suit by one who is injured by the negligent operation of an auto- 
inobile, and who has recoverd judgment against the owner of such automobile, 
against the insurance carrier of the tort-feasor, the burden is upon the defendant 
insurance company to prove a violation by the assured of a condition of the 
policy. 

. In such a case, testimony by an investigator of defendant insurance com- 
pany ‘to the effect that the assured had made a written statement admitting that 
at the time of the accident he was carrying passengers for hire, contrary to the 
terms of the policy, and the statement itself, held not binding on the plaintiff 
and not admissible in evidence for the purpose of proving a violation of the 
terms of the policy. 

Appeal from Supreme Court. 

Action by Helen Dziadosc, by her next friend and others, against the Amer- 
ican Casualty Company. Judgment for defendant (171 A. 137, 12 N. J. Mise. 
205), anu plaintiff appeals. 

Reversed. 

Armstrong & Mullen, of Jersey City, for appellants. 

Coult, Satz & Tomlinson and John J. Francis, all of Newark, for respondent. 

Doncrs, Justice. 

This appeal brings up a judgment of the Supreme Court in favor of the 
defendant below, entered by the trial judge, sitting without a jury. 

The plaintiffs obtained judgments against one Charles Keir for negligence 
in the operation of his automobile. The defendant herein issued a policy insuring 
Keir in the operation of the automobile involved in the plaintiffs’ claims to the 
extent of $5,000 for injuries to one person, and not exceeding $10,000, in any 
event, for injuries arising from an accident. After obtaining judgment against 
Keir, an execution was issued and returned by the sheriff of Hudson 
indorsed: “Returned unsatisfied at the request of plaintiffs’ attorney.” °* 

In the original answer filed by the defendant it set up as a separate defense 
that the policy contained the following provision: “This policy does not cover 
the assured (e) against loss of any kind resulting from the operation of any 
automobile insured herein; (3) if rented or leased to others or used to carry 
passengers for a consideration actual or implied,” and that Keir violated and 
breached the aforesaid provision. On the day of trial, motion was made for 
leave to amend the answer to set up that the action was not brought within 
time. Leave was granted, but the record does not disclose the entry 
order or the time of filing of such amended answer, if it was filed. 


At the trial, after proof of the judgments against Keir, and admission of the 
policy and of the return of the writ of execution unsatisfied, the defendant 
called as a witness Charles W. Linfonte, claim manager of the defendant. He 
was permitted, over objection and exception, to testify that Keir, in a written 
statement made to him for the insurance company, had stated: “I had in the 
car at the time of the accident Mr. Alexander; Samuel MacDonald, 260 Chest- 
nut Street, Kearny, N. J., and John Collins of 106 Passaic Avenue, Harrison, 
oe «| was on my way home from work and was taking my friend home 
also Mr. Jack Kelley, 430 Hamilton Street, Harrison, N. J. was also in the car. 
They pay me one dollar each per week for gas oil.” 

3y chapter 153 of the Laws of 1924 (P. L. 352 [Comp. St. Supp. 1924, § 
99—90e]) it is provided: “In case execution te oh the insured is returned unsat- 


county 


of any 
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isfied in an action brought by the injured person, or his or her personal repre- 
sentative in case death results from the accident, because of such insolvency or 
bankruptcy, then an action may be maintained by the injured person, or his or 
her personal representative, against such corporation under the terms of the 
policy for the amount of the judgment in the said action not exceeding the 
amount of the policy.” The policy contained a provision in accordance with 
this statute. This action was brought under such provision. 

The trial judge in his conclusions states that the case is to be regarded as if 
Keir were a party to the suit. He says: “While he is not actually a party, the 
plaintiffs stand in privity to him and derive whatever rights they have by reason 
of such privity. For the purpose of determining the issues here and the rights 
of the parties, the situation is as though Keir were a party. Therefore the tes- 
timony is admissible and binding on the plaintiffs. Being admissible, it is com- 
petent because it is an admission against the interest of Keir, who is privy with 
the plaintiffs as above state, and is also competent to establish the fact of the 
carrying of passengers for a consideration.” 

2] It is undoubtedly true that plaintiffs’ right to recover, would not exist 
if the assured had violated the terms of the policy in respect to carrying passen- 
gers for hire, as alleged in the defense set up by the defendant. But we con- 
clude that the learned trial judge erred in admitting statements of Keir to third 
persons as being binding on the plaintiffs. 

The burden was upen the defendant to establish its defense. As was said 
by the 7 Chief Justice Gummere in Center Garage Co. v. Columbia Insurance 
Co., 96 N. J. Law, 456, 115 A. 401, 402: “Clauses contained in policies of insurance 
which provide that the policy shall be void or the insurer relieved of liability on 
the happening of some event or the doing of or omission to do some act are 
not in any sense conditions precedent. If they are conditions at all, they are 
conditions subsequent, and constitute matters of defense, which, together with 
their breach, must be pleaded by the insurer to be available as a means of 
defeating a recovery on the policy; and the burden of establishing the defense, 
if controverted, is, of course, upon the party pleading it.” Rockmiss v. New 
Jersey Manufacturers’, etc., Co., et al., 112 N. J. Law, 138, 169 A. 663. 

In Center Garage Co. y. Columbia Insurance Co., supra, suit was brought 
by a vendor of an automobile who was insured with the vendee Dodds, to recover 
under the policy for loss and damage to the automobile from accidental collision. 
The suit was by the vendor only. The policy contained a provision that it 
should be void if the automobile insured should be used for carrying passengers 
for compensation. The defendant set up as a defense that at the time of the 
accident the automobile was being used for such purpose, and that the policy 
was, therefore, rendered null and void. The defendant called Dodds as a witness 
to show that he had made a. settlement to that effect. Dodds admitted signing 
a paper, but denied making such statement, and testified that at the time of the 
collision the automobile was being used on his own private business. The 
integrity of the statement was testified to by the person who received it, and it 
was offered in evidence. 

In commenting upon its competency as evidence, Chief Justice Gummere 

said: “The statement itself, as a piece of evidence, was entirely without probative 

force, so far as the plaintiff was concerned, for Dodds was not its agent or rep- 
resentative, either actually or apparently authorized to bind it by admissions 
made by him after the accident. Its only value was to weaken or destroy the 
credit to be given to Dodds as a witness in the case; and, if it be assumed that 
its effect was to entirely destroy that credit, the defendant was left without any 
proof whatever on the question of the violation of this policy provision.” 

The defendant must establish its defense by competent evidence. The plain- 
tiffs had a right of action to recover under the terms of the policy, and state- 
ments of the assured to third persons were not competent to prove the fact 
sought to be set up in defense, as against the plaintiffs, any more than a like 
statement was binding on the plaintiff in the Center Garage Co. Case. The 
assured, Keir, was not the representative or agent of the plaintiffs and they do 
not sue in his right, strictly speaking, but are given an independent right to sue, 
dependent, of course, upon the validity of the policy. 

Inasmuch as the judgment must be reversed for the reason -stated, it is 
unnecessary to pass upon the other questions discussed in the briefs. 

The judgment is reversed. 
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For affirmance: None. 

For reversal: The Chancellor, the Chief Justice, Justices Parker, Lloyd, Case, 
Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, 
Dear, and Wells—14. 


COOK et al. v. PREFERRED ACC. INS. CO. OF NEW YORK. No. 93. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 
176 Atlantic Reporter 178. 
1, INSURANCE. 


If automobile liability insurer knew, when it began investigation shortly 
after accident, that policy was violated in driver’s nonage and nevertheless took 
charge of defense, and conducted trial making no disclaimer of liability or reser- 
vation of its rights except by dictation to court stenographer at chambers late 
in trial without insured’s knowledge, insurer was estopped from relying on 
driver's nonage as defense in action by parties who had obtained unsatisfied 
personal injury judgment against insured (N. J. St. Annual 1931, § 135—59). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2. INSURANCE. 

Whether automobile liability insurer had knowledge that policy was violated 
in driver’s nonage essential to convert insurer’s conduct in investigating accident 
and in defending trial into legal estoppel against asserting violation in denial 
of liability eld for jury (N. J. St. Annual 1931, § 135—59). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Syllabus by the Court. 

Plaintiffs, having obtained judgment against appellant’s insured for damages 
ensuing from an automobile collision, the judgment remaining unpaid, brought 
the present action to recover under the terms of the liability indemnity policy. 
Appellant, because the policy was violated in the nonage of the driver of the 
car, sought, and was denied, nonsuit and direction of verdict. It was open to 
find from the testimony that the appellant company, with knowledge of the 
fact of nonage, proceeded over a period of seven or eight months, with an 
exhaustive investigation, prepared the case for trial, and defended the insured 
throughout a two-day trial, making no disclaimer of liability until an adverse 
verdict had been rendered except that during a recess on the second day of the 
trial, in judge’s chambers and unknown to the insured, appellant had caused an 
entry of disclaimer to be inserted in the record. Appellant denied knowledge. 
Held that if the facts were thus, an estoppel existed and that a jury question 
was presented as to whether the appellant had the knowledge essential to 
convert conduct into a legal estoppel against asserting the violation in denial 
of liability. 

Parker, Lloyd, and Heher, Justices, and Van Buskirk, Judge, dissenting. 

Appeal from Supreme Court. 

Action by Josephine Cook, by her next friend, Joseph Cook, and by her gen- 
eral guardian, Beatrice Helen Cook, and others against the Preferred Accident In- 
surance Company of New York. From an adverse judgment, defendant appeals. 

Affirmed. 

Frank C. Turner, of Newark, for appellant. 

Harold A. Price, of Morristown, and Edward A. Markley, of Jersey City, for 
respondents. 

Case, Justice. 


_The appeal brings up four judgments rendered in favor of the respective 
plaintiffs against the appellant, the Preferred Accident Insurance Company of New 
York, in an action on a policy of automobile liability insurance issued by the ap- 
pellant to Mrs. Margaret E. Dunne. The suit was to recover on judgments there- 
totore obtained by the plaintiffs against Mrs. Dunne grounded in personal injuries 
suffered by the minor plaintiffs while passengers in an automobile driven by Edith 
Margaret Dunne, daughter of the named assured. . 

Appellant writes down in its brief the surprising number of fifty points. 
It is manifestly impractical to give independent discussion in an opinion to that 
multitude of headings; indeed counsel did not do so in his brief. We find no re- 


versible error and discern only one question that seems to call for particular com- 
ment. 





1420 The Insurance Law Journal, Vol. 84 [June, 1935 


The driver of the automobile was a resident of this state, had no license, and, 
admittedly, was aged sixteen years and seven months at the time of the accident, 
whereas the New Jersey statute, P. L. 1921, p. 653, § 10, subd. (1) as amended 
chapter 171, P. L. 1931, § 6 (N. J. St. Annual 1931, § 135—59), provides that no 
person shall drive an automobile unless licensed to do so and that no person under 
the age of seventeen years shall be so licensed, and the policy provided that “this 
policy shall exclude any obligation of the company while any disclosed automobile 
is being driven * * * by any person under the age fixed by law. * * *” Appellant 
raised the question by motions to nonsuit and to direct a verdict, giving appro- 
priate reasons and taking exceptions to the adverse rulings. But the plaintiffs set 
up in the complaint, argued at the trial, and insist here that the defendant company 
had, by its course of conduct, estopped itself from denying liability. 

The accident occurred July 13, 1932. Taking as true all the testimony support- 
ing the plaintiffs’ contention, and giving plaintiffs the benefit of the legitimate in- 
ferences to be drawn therefrom in their favor, it was open to the jury to tind that 
the appellant, on July 25, 1932, referred the case for investigation to Arthur H. 
Walrond, a public adjuster and investigator who had served and was serving the 
appellant in many cases; that within a few days thereafter Walrond called upon 
Miss Dunne and was told by her the truth of the case, including the fact that she 
was born on December 18, 1915, and that her age was sixteen years and seven 
months at the time of the accident; that Walrond informed the company of the 
result of his inquiries by reports that were in the possession of the appellant, but 
were not produced at the trial; that Walrond was the exclusive investigator in 
the case and that he interviewed every person, so far as he knew, who had any- 
thing to do with the matter; that the company prepared the case for trial and, by 
its attorney, on or about March 15, 1933, entered upon and conducted the trial 
from start to finish; that the trial attorney had been in the case and in touch with 
Walrond since the institution of the damage suit in December, 1932, and_ that 
the files had been put in his possession as such attorney for the appellant; that 
the trial lasted two full days; that on the first day of the trial Miss Dunne testified 
that she was not yet seventeen years of age when the accident occurred; that not 
until the second day of the trial did appellant’s attorney, during a recess and 
unknown to the Dunnes, go into the judge’s chambers and there dictate a reserva- 
tion into the record, and not until the trial was ended and the jury verdicts returned 
against Mrs. Dunne did he notify the latter that the appellant would not pay the 
judgments. That some of the testimony seems to us to be rather incredible is 
not in point. We are not the triers of the fact. The jury could determine, as an 
inference from the testimony, that the appellant company for approximately eight 
months before the trial had had knowledge that the driver of the car was under 
lawful age and that it took all of its subsequent steps in the face of that 
knowledge. 

The trend of our decisions is to the effect that a liability insurance company 
having knowledge of the violation of a policy requirement and nevertheless through 
a considerable period and by successive steps in the assumption of an obligation 
proceeding to recognize the policy and to protect its insured without reserving to 
itself the benefits of the policy violation, may, by its conduct, become estopped 
from later setting up the violation in bar of recovery. In Horn vy. Commonwealth 
Casualty Co., 105 N. J. Law, 616, 147 A. 483, we held that the defendant insurance 
company could not, after defending a suit over a period of years, later set up the 
point that there was no proof of the required permission by the named assured or 
some member of her household for the operator of the car to use the same. In 
Textileather Corp. v. Great American Indemnity Co., 108 N. J. Law, 121, 156 A. 
840, we found no error in the holding below that the defendant insurance com- 
pany was estopped from denying its liability because it had taken over the entire 
defense of the proceeding. The late Judge Dungan, in the Supreme Court issue 
of Suydam y. Public Indemnity Co., 161 A. 499, 500, 10 N. J. Misc. 868, stated 
his understanding of the law thus: “There is no question but that, under numer- 
ous decisions in this and other states, the investigation by a liability company of 
a case between an injured person and the insured, and taking charge of and con- 
ducting the defense for an insured, constitute a waiver of defenses under the 
policy which may be interposed by the insurer in a suit by the insured, and estops 
the insurer from setting them up in such a suit; but, on the other hand, the cases 
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are equally numerous that an insurer, by investigating and defending a case against 
an insured under a reservation of its rights or under an expressed waiver of the 
insured, is not estopped to set up defenses under its policy in a suit by the in- 
sured who has paid a judgment against him in a case by a person injured.” 

This court, in adopting as its own a further opinion of Judge Dungan, in 
Hutt v. Travelers’ Insurance Co., 110 N. J. Law, 57, 164 A. 12, 14, gave approval 
to this language: “Now, the next insistment is that, even though he had not co- 
operated, the defendant in this case waived this provision or is estopped from 
setting it up in this case, because when its attorney received from Mr. Reilly this 
telegram it proceeded with the trial. I would have been inclined to agree with that 
insistment if the defendant had knowledge of all the facts which it afterward ob- 
tained. * * * ” 

[1, 2] We consider that if the defendant knew, when it began its investigation 
shortly after the accident, that Miss Dunne was under the lawful age to operate 
an automobile, and nevertheless continued with the investigation and took charge 
of and conducted the preparation of the defense and likewise took charge of and 
conducted the trial, making no disclaimer of liability or reservation of its rights 
except by a dictation to the court stenographer at chambers late in the trial and 
without notice to or knowledge by its insured, it was estopped from setting up the 
fact of unlawful age as a defense in the suit. The defendant denied having that 
knowledge, and the question therefore became one of fact. That fact was put 
clearly before the jury for determination, and the jury were charged as to the 
legal effect of their factual decision: ‘“* * * If you find * * * that the company 
* * * knew of the alleged violation * * * and notwithstanding that information pro- 
ceeded to defend Mrs. Dunne and failed to disclaim * * * then it will not now be 
heard to set that up as a defense in the present. suit. * * *” Our view that a dis- 
puted question of fact was involved makes the ruling of the trial court denying 
the motions for nonsuit and direction of verdict entirely proper. 

Judgment below will be affirmed. 

For affirmance: The Chancellor, The Chief Justice, Justices Case, Bodine, 
Donges, and Perskie, and Judges Kays, Hetfield, Dear, and Wells—10. 

For reversal: Justices Parker, Lloyd, and Heher, and Judge Van Buskirk—4. 


MARONE v. HARTFORD FIRE INS. CO. No. 86. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 


176 Atlantic Reporter 320. 
INSURANCE. 

In action on fire and theft policy expressly warranting that automobile was 
usually kept in certain garage, breach thereof by permanently changing location 
of automobile barred recovery, notwithstanding warranty was true when written. 

(For other cases, see Insurance, Dec. Dig, § 327.) 

Appeal from Supreme Court, Passaic County. 

Action by Frank Marone against the Hartford Fire Insurance 
From a judgment on a directed verdict for defendant, plaintiff appeals. 

Affirmed. 

Isadore Rabinowitz, of Paterson, for appellant. 

Arthur T. Vanderbilt, of Newark (G. Dixon Speakman, of Newark, of coun- 
sel), for respondent. 

3ROGAN, Chief Justice. 

The trial in the court below resulted in a directed verdict for the defendant, 
and from the judgment entered thereon the plaintiff appeals. The pleadings allege 
that the plaintiff owned a policy of insurance on his automobile, issued by the 
defendant company, protecting him against financial loss arising from fire or theft 
of same; that the insured property was stolen and when discovered was found to 
be partly destroyed by fire. The answer of the defendant seeks to avoid liability 
on the insurance contract on the ground that the plaintiff breached certain war- 
ranties of the policy. 


Company. 


The first breach of warranty charged concerned the location of the insured 
automobile; the second concerned its ownership, the point being that the plaintiff 
Was not, as represented in the policy, the unconditional owner of the automobile. 
The court found that both statements, as to (a) where the auto would be kept 
and (b) the plaintiff’s unconditional ownership of same, were warranties and that 
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they had been breached, and the directed verdict resulted. The appeal challenges 
the action of the trial court on both these questions. 

As to the first statement of the contract, with which we are concerned, it 
cannot be gainsaid that the policy, under the heading “Warranted by the assured,” 
reads, “5. The automobile described is usually kept in Private Garage, located 
Park Ave., Newark, N. J.,” and that in fact the car had not been kept at that 
location for at least seven months prior to the happening upon which the claim 
is based. It was kept at Singac, N. J., and at Paramus, each of which locations 
is in a different county and some miles away from the place mentioned in the 
contract. 

This condition, as to location, was written into the policy as a warranty by 
the assured. It is part of the contract which the parties made, in language that is 
plain and unmistakable and free from ambiguity as to what the intention of the 
parties was. It is an express warranty, affirmative in character as to the facts to 
which it applies, and it is fundamental that the breaking of an express warranty 
avoids the contract whether it be of insurance or any other sort of contractual 
obligation. 

It is argued that the warranty was merely one in presenti and that the repre- 
sentation as to location, since it was in fact true (the car having been garaged at 
Newark) at the time the contract was written, its subsequent breach did not void 
the policy. This view is illogical and unsound. The location of an insured auto is 
a material element in a contract providing for its insurance. The parties here so 
regarded it to the extent of writing in the location at which the car would be kept 
as a warranty. Contracts may not be changed materially without notice and assent 
of the parties and continue to preserve their inviolability. If the location of the 
property in question was of no consequence and recognized as immaterial by the 
parties, it is fair to assume that the contract would not label a statement of such 
location as a warranty or at all bother about such a condition. 

Concerning this particular contract as written, we construe the words of the 
warranty “usually kept” as a present and future covenant, promissory in legal 
significance and therefore a continuing warranty. Where, therefore, as here, the 
assured permanently changed the location of the insured property, from the loca- 
tion where he warranted in the contract it is “usually kept,” without notice to and 
assent of the insurer, he cannot recover, since by his own breach the contract of 
indemnity is avoided. The court will not write better or more favorable contracts 
for parties than they have themselves seen fit to make. Kupfersmith v. Delaware 
Ins. Co., 84 N. J. Law, 271, 86 A. 399, 45 L. R. A. (N. S.) 847, Ann. Cas. 1914C, 
1172. The breaching of a promissory warranty terminates the contract of insurance 
from the time of the breach, unless the breach be condoned, just as the untruth 
of a warranty breaches a contract. 

In view of the nature of the automobile and its use, there is a divergence of 
opinion throughout the country as to whether its location or garaging should not 
be considered as merely descriptive and not requiring a construction that a state- 
ment of location constitutes an essential and continuing warranty. See particularly 
Liverpool & London & Globe Ins. Co. v. Georgia A. & S. Co., 29 Ga. App. 334, 
115 S. E. 138. After much thought, we are of the opinion the view expressed in 
the case before us represents the sounder legal principle. 

We conclude, therefore, that the trial court was correct in directing a verdict 
on the ground which we have discussed. It follows that it is unnecessary to con- 
sider the other ground urged for reversal and we do not pass upon that legal 
question at this time. 

The judgment is affirmed, with costs. 

For aftirmance: The Chancellor, the Chief Justice, Justices Lloyd, Case, Bodine, 
Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, Hetfield, Dear, and 
Wells—13. 


For reversal: None. 


FAGAN et ux. v. HARTFORD ACCIDENT & INDEMNITY CO. No. 37. 
Court of Errors and Appeals of New Jersey. Jan. 10, 1935. 


176 Atlantic Reporter 388. 
1. INSURANCE. 


In action against liability insurer for injuries received in automobile accident, 
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whether there was lack of co-operation on part of insured as required by policy 
held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE. 

In action against liability insurer for injuries received in automobile accident, 
instructions that if insured was not in court on morning of trial and that his 
reason was disgust for litigation, he was not co-operating as required by policy 
and verdict should be for insurer, held to properly submit case to jury. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 

Appeal from Supreme Court. 

Action by Charles A. Fagan and wife against the Hartford Accident & 
Indemnity Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Merritt Lane, of Newark, for appellant. 

Theodore D. Parsons, of Red Bank, for respondents. 

Kays, Judge. 

This is an appeal from a judgment entered in the New Jersey Supreme 
Court in favor of the plaintiff. The case was tried before Judge Lawrence and 
a jury at the Monmouth Circuit. 

The suit was by Charles A. Fagan and Jeannette Fagan, his wife, against 
the Hartford Accident & Indemnity Company, the insurer, for compensation for 
injuries sustained by them in a collision with a car driven by Richard Hanaway, 
the insured, and against whom plaintiffs had recovered a judgment. The defense 
in the present suit was that Hanaway had failed to “cooperate” in the original 
suit as required by the terms of the policy. The accident occurred on December 
5, 1931. The Fagans brought suit in the Monmouth county court of common 
pleas against Hanaway, the insured. Hanaway reported the accident to the 
company and made a written statement to the company concerning the facts 
surrounding the same. The case in the common pleas court was called for trial 
on September 22, 1932, at which time Hanaway, it appears, was in court. The 
attorney, who had charge of the trial for Hanaway and who had been employed 
by the insurance company, asked to have the case postponed until the following 
morning, which request the trial judge granted. After the jury had been called 
the attorney for the defendant announced that he withdrew from the case 
because of the failure of the defendant to appear and defend. Hanaway, how- 
ever, had been at the office of the attorneys prior to the trial, had discussed the 
matter with them, and produced his witnesses at the attorneys’ office whose 
statements were taken stenographically. On the morning of the trial defend- 
ant’s name was called three times, whereupon it was stated that he could not 
be found and the attorney representing him, as above mentioned, left the court- 
room. The case proceeded to trial, however, and judgment was recovered in 
favor of the plaintiffs and against the defendant for about $20,000. Thereafter 
the case now before us was begun by Charles A. Fagan and his wife against the 
defendant insurance company for the reason that Hanaway had been adjudicated 
a bankrupt and the judgment could not be collected from him. At the trial of 
the case now before us Hanaway was called as a witness for the insurance com- 
pany and testified that on the day of the former trial he could not find one of 
his witnesses; that he went to his father’s place and found that his father, who 
was to be a witness, was busy; and that he did not come to the trial because he 
was disgusted. As against his testimony, however, the plaintiff Charles A. 
Fagan, and another witness, Abraham Westwood, both testified that they had 
seen Hanaway in the courthouse on the morning of September 23, the day of 
the trial. It does not appear in the case that the witnesses for the defendant 
in the common pleas court had been subpoenaed by the defendant’s attorney. 


A motion was made by the defendant at the close of plaintiff’s case for a 
nonsuit on the ground that the defendant Hanaway had failed to comply with 
provision E of the insurance policy, which read as follows: “The assured must 
cooperate fully with the company in disclosing all the facts known to him about 
the happening of every accident, the making of every claim and the filing of 
every suit, and also shall render his aid in the securing of evidence, the atten- 
dance of witnesses at a trial or hearing and in the prosecution of an appeal in 
the event one is taken.” This motion was denied by the court and was made 
one of the grounds of appeal to this court. 
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[1] It cannot be seriously contended that Hanaway failed to co-operate 
with the insurance company in obtaining evidence and producing witnesses. It 
was not Hanaway’s duty to draw and issue subpoenas nor to have them served 
on the witnesses. Shortly after Hanaway’s attorney withdrew from the case, 
the plaintiff informed his attorney that he had seen Hanaway in the courthouse 
near another courtroom; that he had spoken to him and Hanaway asked plain- 
tiff where the courtroom was located; that Hanaway and an older man, who 
was with him, then walked in the courtroom near which he was standing and sat 
down. There was also testimony by one Abraham Westwood that he saw 
Hanaway on the morning of the trial near the same courtroom where plaintiff 
had seen him. On the other hand, Hanaway testified that he was not in the 
courtroom nor in the courthouse on the 23d when the case was called. The 
trial judge, therefore, submitted the question to the jury as to whether or not 
Hanaway was in the courtroom on the morning of the trial. The judge told 
the jury that it undoubtedly was Hanaway’s duty to appear in court and that it 
was for them to determine what actually occurred on the morning of the trial 
and whether Hanaway’s failure to appear was due solely to his own fault. 
Appellant relies upon several cases, one of which is Hutt v. Travelers’ Insur- 
ance Co., 110 N. J. Law, 57, 164 A. 12, 13, decided by this court. In the Hutt 
Case defendant did not appear in court and sent a telegram stating, “Cannot 
get to Freehold today.” There was no conflicting testimony as to whether or 
not defendant did appear in court. The Supreme Court, in the case of Tuder 
v. Commonwealth Casualty Co., 163 A. 27, 10 N. J. Misc. 1206, held that lack of 
co-operation had not been proved where it appeared that defendant was not in 
court at the time of the trial although he had been told to appear and that an 
investigator, who had been sent to the insured’s home a few minutes earlier, 
had not found him there. Lack of co-operation must be proved, and where 
there is conflicting evidence it is for the jury to say whether such failure or lack 
of co-operation took place. The trial court, therefore, properly left this question 
to the jury. 

[3] Counsel claims that the judge erroneously charged the jury when he 
stated to the jury, in effect, that ‘t was for them to determine whether or not 
counsel was justified in withdrawing from the case under the evidence produced 
or whether counsel was under a duty, according to the evidence, to communi- 
cate with his client, and also because he charged the jury that it was for them 
to determine under the evidence whether Hanaway was in the courthouse on 
the morning of the trial and that if he failed to co-operate, as he was required 
to do under the terms and provisions of the policy, then the plaintiff in the suit 
could not recover. We think the judge’s charge, in respect to these questions, 
was proper and we find no error therein. The judge told the jury that if they 
found under a fair preponderance of the proof that Hanaway was not in court on 
the morning of the trial and that his reason for not appearing was his disgust for 
the litigation, then he was uot co-operating as required under the terms of the 
policy, and that if they so found, that would be the end of the case and their 
verdict would be no cause of action. We think this was a proper submission 
of the facts to the jury 

The judgment under review is, therefore, affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, 
Case, Bodine, Donges, Heher, and Perskie, and Judges Van Buskirk, Kays, 
Hetfield, Dear, and Wells—14. 


For reversal: None. 


COLLINS v. NORTHWEST CASUALTY CO. No. 25039. 
Supreme Court of Washington. Jan. 11, 1935. 
39 Pacific Reporter (2d) 986. 


1. INSURANCE. j 
Provision in automobile liability policy that policy was not voided by death of 

named insured did not entitle executor named in insured’s will to benefits of policy 

prior to probate of will, since, until will was probated and named executor accepted 

trust, named executor had no status entitling him to any control over automobile. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 


Provision in automobile liability policy that policy was not voided by death 
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of named insured did not entitle those named in will as 
benefits of policy prior to probate of will. 

(For other cases, see Insurance, Dec. Dig. § 43 
3. INSURANCE. 

Provision in automobile liability policy that policy was not voided by death 
of named insured did not entitle legatee of automobile to benefits of policy prior 
to probate of will, since specific bequest did not confer upon legatee any control 
of automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Provision in automobile liability policy extending benefits of policy to members 
of insured’s household did not entitle son to benefits of policy after death of 
insured, since insured’s household did not survive insured’s death, although son 
remained in home pending assumption of control by insured’s personal representa- 
tive. 


alternate executors to 


5.) 


(For other cases, see Insurance, Dec. Dig. § 435.) 
6. INSURANCE. 

“Household,” as used in provision in automobile liability policy extending 
benefits of policy to members of insured’s household, meant single domestic estab- 
lishment, including servants and attendants with householder at its head, and, upon 
death of householder, household ended. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

7. INSURANCE. 

Provision in automobile liability policy extending benefits of policy to those 
operating automobile with permission of insured did not entitle son to whom insured 
had given permission to use car to benefits of policy after insured’s death, because 
permission given to son terminated upon death of insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

8. INSURANCE. 

Ratification by executor after his qualification of use of car by insured’s son 
did not entitle son to benefits of extended coverage clause of automobile liability 
policy as of date of accident which occurred after death of insured and prior to 
executor’s qualification, since application of extended coverage clause to operator 
of automobile required a named insured from whom flowed permission to operate 
automobile, and during interval between death of named insured and executor’s 
qualification there was no named insured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

9. INSURANCE. 

Permission of legatee of automobile to brother to use automobile did not entitle 
brother to benefits of extended coverage clause of automobile liability policy as of 
date of accident which occurred after death of insured and prior to executor’s 
qualification. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

INSURANCE. 

Insurance policies are liberally construed in favor of object to be accomplished 
by insurance, and conditions of policies are to be more strictly construed against 
insurer where terms are uncertain. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

ll. INSURANCE. 


That premium of automobile liability policy was paid for a full year and that 
son's use of automobile after death of insured was continuation of practice exist- 
ing prior to insured’s death by which son used car with her permission did not 
entitle son to benefits of extended coverage clause of policy after death of insured 
and prior to qualification of executor. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Tolman, J., dissenting. 

Department 2. 

Appeal from Superior Court, King County; George A. Joiner, Judge. 
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Action by Frederick B. Collins against the Northwest Casualty Company. From 
the judgment, the plaintiff appeals. 

Affirmed. 

Todd, Holman & Sprague and Clarence Innis, all of Seattle (De Forest Per- 
kins, of Seattle, of counsel), for appellant. 

Shank, Belt & Rode, of Seattle, for respondent. 

GERAGHTY, Justice. 

This case arises out of a liability policy of insurance issued by the respondent 
to the late Mrs. Wallace G. Collins, covering a Buick automobile owned by her. 
Mrs. Collins maintained a home in Seattle, in which her adult son, Frederick B. 
Collins, the appellant, and a housekeeper, lived with her. She had another son, 
Wallace G. Collins, who was married and maintained his own home in that city. 
The appellant, while living with his mother, maintained a car of his own, which 
he permitted her to use, and she in turn had given him permission to use her car. 
He and his mother used one or other of the cars as suited their convenience. 

The insurance policy here in question was written on October 3, 1931. It 
insured Mrs. Collins against loss from liability imposed by law upon her for 
damages on account of bodily injuries or death accidentally suffered by any person 
as a result of the ownership, maintenance, or use of the car described in the policy. 
The policy contained an extended coverage clause, as follows: 

“A. Extended Coverage: The terms and conditions of this policy are so 
extended as to be available, in the same manner and under the same conditions as 
they are available to the named Insured, to any person or persons while riding in 
or legally operating any of the automobiles described in this policy, and to any 
person, firm or corporation legally responsible for the operation thereof, provided 
such use or operaticn is with the permission of the named Insured, or, if the named 
insured is an individual, with the permission of an adult member of the named 
Insured’s household other than a chauffeur or a domestic servant; except that this 
extended coverage shall not be available to the owner or operator of a_ public 
automobile garage, automobile repair shop, automobile sales agency, automobile 
service station, or an agent or employee thereof. Provided further, however, that 
the limits named in the schedule shali first apply in payment of any loss or damage 
for which the named Insured is liable. 

“The term ‘Named Insured’ as used in this paragraph shall mean the party 
named in Item I. of the Declarations on the face of this policy.” 

\nother clause of the policy read: 

“H. Ownership: Unless otherwise provided by agreement in writing added 
hereto, this entire policy shall be void in case of transfer or termination of the 
interest of the Insured other than by death of the Insured; or in case of any change 
in the nature of the insurable interest of the Insured in the property described 
herein either by sale or otherwise.” 

Mrs. Collins died May 12, 1932, leaving a nonintervention will, in which J. T. 
McVay was named as executor, with a proviso that, if he should die or otherwise 
tail to act, her sons, Wallace G. and appellant, were to act as joint executors. In 
the will, she bequeathed the automobile to her son Wallace. McVay was in Cali- 
fornia at the time of Mrs. Collins’ death, and the will was not admitted to probate 
until May 24th. McVay qualified as executor May 26th. On May 17th, and prior 
to the probate of the will, appellant, while driving his mother’s car, accompanied 
by his brother, Wallace, accidentally injured one Shirley Gordon, a minor. She 
sued appellant for damages. The appellant, claiming protection under the extended 
coverage clause of his mother’s policy, tendered defense of the suit to respondent. 
Respondent denied liability, and declined to assume the defense. Thereafter 
appellant effected a compromise of the suit, and brought this action against respond- 
ent to recover the amount paid in settlement of the claim. No issue is made upon 
the amount paid by appellant in settlement. The appellant bases his right to recover 
upon the extended coverage clause quoted above, contending that he is entitled to 
protection under it upon several grounds. 

[1-4] First. It will be noted that clause H of the policy quoted above reads: 
“Unless otherwise provided by agreement in writing added hereto, this entire policy 
shall be void in case of transfer or termination of the interest of the Insured, other 
than by death of the Insured.” This implies that the obligation of the respondent 
was not necessarily to cease with the death of Mrs. Collins, the named insured. 
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The appellant argues from this that the benefits of the policy were available, first, 
to McVay, the named executor; secondly, to the possible executors, himself and 
his brother, Wallace, in the event of McVay’s failure to qualify; and, thirdly, t 
Wallace, who was to receive the car under his mother’s will. The pea 
argument is that in some way one or other of these parties would immediately, 
upon Mrs. Collins’ death be entitled to the benefits of the policy as named insured 
in her stead. 

We are not able to follow the appellant’s argument under this head. At the 
time of the accident, the will had not been probated, nor any personal representative 
of the decedent appointed. Until the probate of the will and his acceptance of 
the trust, McVay had no status entitling him to any control over the car. The 
same is true as to appellant and his brother, Wallace, the alternate executors. As 
to the right of Wallace, the specific bequest of the car would not be effective to 
confer upon him any control pending probate of the will. After probate, title 
vested in the executor, subject to the claims of creditors of the deceased. Title 
to the car could come to Wallace only through the executor at the close of 
administration. 

5, 6] Second. Appellant next contends that, even though the permission for 
the use of the car given by his mother was terminated by her death, as an adult 
member of her household, the protection of respondent’s policy was available to 
him at the time of the accident. If the household of Mrs. Collins survived her 
death and continued to exist as an entity in the sense in which the term is used 
in the extended coverage clause, then the appellant, as a member of it, would be 
entitled to protection. While the extended coverage clause does not by its terms 
protect a member of the household using the insured’s car, it does protect persons 
to whom a member of the household, other than a servant or chauffeur, has given 
permission, and it has been held that the right of a member of a household to 
give permission to another implies a permission to himself. United States Fidelity 
& Guaranty Co. v. Hall, 237 Ky. 393, 35 S. W.(2d) 550. 


Did the household of the named insured, Mrs. Collins, survive her death? 
The word “household” is defined by the dictionaries and the courts as the mem- 
bers of a house collectively; a domestic establishment, including servants and 
attendants. The word has been considered as synonmous with the word “family.” 
The word “family” is defined by Webster to be: “The body of persons who live 
in one house, and under one head or manager.” While in a restricted sense the 
the word “family” may be used interchangeably with “household,” there is a dif- 
ference in the ideas suggested by the two words. The word “family” conveys the 
notion of some relationship, blood or otherwise. In its most common use, the 
word implies father, mother, and children, immediate blood relatives: but the 
word is also used to designate many other and extended relationships. On the 
other hand, the word “household” is definite in its application. If we speak of 
the “Adams family,” we may have reference to the immediate domestic circle of 
a particular person by that name, or we may mean all persons of the blood of 
the second President. If we speak of the Adams household, however, we can 
mean only a single domestic establishment whose head is of that name. Our con- 
ception of a household involves the existence of a householder as its head, whose 
personality gives life to that small social unit. Without a householder, there ‘s 
no household. Upon the death of the householder, the house may remain, with 
its effects and its other members, but it is no longer the household of its former 
head. Another may succeed to the ownership of the house and its contents, and 
become the head of a household therein, but it is another household—the house- 
hold of the successor. This is the sense, we think, in which the word is used 
in the extended coverage clause. The policy was written to protect, first, Mrs. 
Collins, and, secondly, those to whom she should give permission, directly or 
through the agency of a member of her household. When she died, her house- 
hold was at an end. The appellant, it is true, remained in the home after his 
mother’s death, pending the assumption of control by her personal representative, 
but his occupancy under this condition did not perpetuate the household. 


[7, 8] Third. It is next contended by appellant that the permission granted 
him by his mother in her lifetime was not terminated by her death. But the use 
was permissive only, terminable at the mother’s pleasure. Under well-recognized 
principles of law, it terminated upon her death. 
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In the case of Hobbs v. Cunningham, 273 Mass. 529, 174 N. E. 181, the court 
upheld a recovery under conditions somewhat similar to this case, with this vital 
distinction, however, that in that case an administrator had been appointed, and 
the operator was using the car with the administrator’s permission. As we read 
the extended coverage clause, to entitle the operator of the car to protection, 
there must be in existence a named insured from whom would flow permission to 
operate the car. During her lifetime, Mrs. Collins was the named insured. After 
the appointment of her executor, he became the named insured. There was no 
named insured in the interval between her death and the qualification of the 
executor. 

Fourth. The appellant next contends that McVay, the executor, after his 
qualification as such, ratified appellant’s use of the car at the time of the acci- 
dent, and, further, that he had the permission of his brother, Wallace, to whom 
the car was left by the will; this consent being implied from the brother’s presence 
in the car with him. As to McVay’s permission, this contention is based upon a 
letter written by him May 26, 1932, from California to appellant, in which he said: 
“To the end that until I return there may be no question as to your authority to 
supervise and manage your mother’s personal property, and to the end that there 
may be no embarrassment to you because you have not prior hereto had written 
authority to do so, you may consider this letter as confirmation of the authority 
given by me to you to supervise and manage the personal property left by your 
mother at the home place and elsewhere, not in custody of the bank, to the same 
extent that I, as executor of your mother’s will, would have such authority if I 
were present in Seattle.” 

But the rights of the parties here are to be considered as of the time of the 
accident. Whatever force the letter of the executor might have had as between 
himself and appellant, it could not impose a liability upon the respondent which 
had not existed before it was written. 

{9] The appellant is not aided by the fact that he was accompanied at the 
time of the accident by his brother, Wallace. Unquestionably, this would imply 
permission on the part of Wallace to appellant’s use of the car, if permission could 
be granted. But what we have said with respect to McVay’s ratification applies 
equally to the consent of Wallace. As we have shown earlier in this opinion, his 
interest in the car at this time was inchoate, and title could only become vested 
in him through administration of his mother’s estate. 

[10] In the consideration of the several grounds urged by appellant, we have 
not overlooked the rule which he invokes, to the effect that policies of insurance 
are to be liberally construed in favor of the object to be accomplished by the insur- 
ance, and that their conditions are to be more strictly construed against the insurer, 
where the terms are uncertain or ambiguous. As our discussion has shown, there 
is no uncertainty or ambiguity in that clause of the policy under which appellant 
claims. 

{11-13] The appellant also urges equitable considerations, and argues that, 
since the premium upon the policy of insurance was paid for the full year, and 
his use of the car after his mother’s death was but a continuation of the practice 
that had existed when she was living, no additional burden was thrown upon the 
insurer. But the difficulty with this position is that he is suing upon a written 
contract, and, in order to recover, must bring himself within its terms. 

The judgment must be affirmed. 

Beals, C. J., and Holcomb and Blake, JJ., concur. 

Tolman, J., dissents. 


LONG et al. v. ROYAL INS. CO., Limited. No. 25344. 
Supreme Court of Washington. Jan. 17, 1935. 
40 Pacific Reporter (2d) 132. 
INSURANCE. 

Loss of automobile which was bogged down in highway cut and carried 
away by flood waters from river, which overflowed through cut and back again 
into river, was due to “collision,” within automobile policy. 

Noun “collision” is defined as meeting and mutual striking or clash- 
ing of two or more moving bodies, or of a moving body with a station- 
ary one. 

(For other cases, see Insurance, Dec. Dig. § 434.) 
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Department 2. 


Appeal from Superior Court, King County; Calvin S. Hall, Judge. 

Action by Garland W. Long and others against the Royal Insurance Com- 
pany, Limited. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Clarke & Clarke, of Seattle, for appellant. 

Smith, Matthews & Dunn, of Seattle, for respondents. 

BLAKE, Justice. 

This is an action on an automobile insurance policy for the value of a motor- 
truck. The case was tried to a jury, which returned a verdict for plaintiffs. 
From judgment entered on the verdict, defendant appeals. 

Appellant has made some twenty specific assignments of error, but they all 
present the same question: Was the loss of the truck due to collision or upset, 
under the terms of the policy? 

The policy covered “actual loss or damage to the automobile insured, if 
caused solely by accidental collision with another object, or by upset * * *.” 

The loss of the truck was unique, at least in so far as the history of auto- 
mobile insurance is concerned. About 6 o’clock of the evening of November 12, 
1932, respondent Garland Long, with his father, left Index in the truck—driving 
east on the Stevens Pass highway. The highway follows the course of the 
Skykomish river. At a point about five miles east of Index, the highway passes 
through a deep cut. At both the east and west ends of the cut, the highway 
runs right along the bank of the river. The bank at the west end of the cut 
is precipitous. The surface of the water ordinarily is eighteen feet below the 
level of the highway. On the night in question, however, due to heavy rains, 
the water level of the river had risen to a point within four or five feet of the 
surface of the highway. Long, after leaving Index, had driven through pools 
of water standing in the road. Before reaching the cut he had passed a car 
or two coming from the east, indicating the highway was passable. As he 
approached the cut, he observed water in it, but, assuming it was standing 
water, he drove on into the cut. After he had proceeded about forty feet, the 
front wheels of the truck bogged down to such an extent that he could proceed 
neither forward nor backward. Long and his father then discovered that they 
were in swiftly running and rapidly rising water. The river had overflowed its 
banks to the east of the cut, and a considerable portion of the stream was 
flowing through it and emptying into the river channel again at the west end. 
This made an island between the highway and the channel of the river. Long 
and his father, finding they could not extricate the truck, attempted to make 
the mainland. The water was flowing too swiftly through the cut for them to 
make it, so they retreated to the island. All this occurred about 6:30 p. m. 
Long and his father were rescued from the island about 11 p. m. In the mean- 
time, the truck disappeared and has never been seen since. The last the Longs 
saw of it was after it had been carried by the water back to the west end of 
the cut, where it sat tilted toward the river. After the flood waters had sub- 
sided, there were found marks on the boulders, forming the surface of the river 
bank to the west of the cut. indicating that the truck had been carried into the 
main channel of the river. It is not seriously contended, but that is the only 
inference that can be drawn as to what happened to the truck. 


Segregating its attack on the judgment into three parts, appellant makes a 
very logical argument that none of three eventualties constituted a collision or 
upset, under the terms of the policy. First, appellant says that the bogging 
down of the truck in the highway was not a collision, under our holdings in 
Ploe v. International Indemnity Co., 128 Wash. 480, 223 P. 327, 35 A. L. R. 999, 
end Clans Securities Co. v. Pennsylvania Fire Ins. Co., 135 Wash. 307, 237 P. 
707; second, that the action of the water in carrying the truck from where it 
was stalled back into the river channel was not a collision, under the terms of 
the policy; third, that the precipitation of the truck from the highway into the 
river was not an upset, under the holding in Ploe v. International Indemnity 
Co., supra. The contention, elaborated, is that neither the first nor third of the 
misadventures was the proximate cause of the loss of the truck; that the second 
(the action of flood waters against which respondents were not insured) was 
the proximate cause of the loss. 

For the purposes of this case, we think the first and third propositions may 
be conceded. So, the question narrows as to whether the action of the water 
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was a. collision, within the terms of the policy. For there can be no question 
but that the action of the water flowing down the roadway carried the truck to 
its doom, just as certainly as if a tractor had met it head-on and backed it up 
out of the cut and over the river bank. Water is an object just as tangible as 
a steel tractor, and is so recognized in judicial opinion and by the writers on 
automobile insurance. Ringo v. Automobile Ins. Co., 143 Or. 420, 22 P.(2d) 
887; Columbia Ins. Co. vy. Chatterjee, 93 Okl. 249, 219 P. 102; Gans vy. Columbia 
Ins. Co., 99 N. J. Law, 44, 123 A. 240; Sunderlin on Automobile Insurance, § 711; 
Simpson on The Law Relating to Automobile Insurance (2d Ed.) § 252. 

Now, was the action of the water a collision? Appellant contends that the 
loss was due to “flood water,” against which respondents were not insured. In 
a sense this is true, in that, due to excessive rains, the river was in flood and 
overflowed its banks. But that does not preclude the idea that water, in motion, 
collides with that with which it comes in contact. The noun “collision” is defined 
in the Century Dictionary and Cyclopedia as: “The meeting and mutual striking 
or clashing of two or more moving bodies, or of a moving body with a stationary 
one.” The same authority, illustrating the meaning of the verb, gives the follow- 
ing quotation: “Wave collisions wave.” So it would seem clear that, water being 
an object, its contact, when moving, with a stationary object would constitute 
a collision. The fact that water is of less density than a solid object, we have 
reason to know, does not make its contact, when in motion, any the less des- 
tructive. If such a contact may not be called a collision, we are at a loss for 
words by which it may be properly described. 

Only two cases cited seem to us to bear any analogy at all to the case at 
bar. One, Gans vy. Columbia Ins. Co., supra, supports our position. The other, 
/Etna Casualty & Surety Co. v. Cartmel, 87 Fla. 495, 100 So. 802, 35 A. L. R. 
1013, seems to be against it. In the Gans Case, a flying boat, because of motor 
trouble, was forced to land in the sea a short distance off shore. Being unable 
to rise, it was carried to the shore, where it sustained damage from the beating 
of the surf. The Supreme Court of New Jersey held the damage was sustained 
through “collision.” In the Cartmel Case, an automobile bogged down on a 
Florida beach. The tide came in and submerged the machine. It sustained 
damage which the Supreme Court of Florida held was not the result of a 
collision. 

There is a possible distinction between the two cases, in that in the former 
the damage was done by the pounding of the surf, while in the latter the damage 
was due to the seepage of salt water and sand into the mechanical parts of the 
automobile. 

Distinctions aside, we are satisfied that the loss of respondents’ truck was 
due to “an accidental collision with another object,” under the terms of the 
policy. 

Judgment affirmed. 

Beals, Steinert, and Holcomb, JJ., concur. 


CENTRAL TRUST CO. v. HARTFORD FIRE INS. CO. No. 7905. 
Supreme Court of Appeals of West Virginia. Dec. 18, 1934. 
Rehearing Denied Jan. 26, 1935. 

177 Southeastern Reporter 868. 


1. INSURANCE. 

Word “employees” as used in policy insuring against loss on shipments of 
money, except loss occasioned by dishonesty of employees of sender or addres- 
see, applies only to employees who may reasonably have been expected to con- 
tact subject-matter of insurance. 

(For other cases, see Insurance, Dec. Dig. § 424.) 

2. INSURANCE. 

Where package of currency shipped by registered mail was delivered in 
violation of federal regulation to apartment house manager, who placed package 
on table in addressee’s apartment, policy insuring against loss on shipments of 
money except loss occasioned by dishonesty of “employees” of sender or 
addressee Jield not to cover loss resulting from theft by addressee’s chauffeur 
and cook. 


(For other cases, see Insurance, Dec. Dig. § 424.) 
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Syllabus by the Court. 

An insurance policy against loss on shipments of money, etc., excepted loss 
eccasioned by the dishonesty of the employees of the sender or the addressee 
Held, that the word “employees” as used in the policy was not meant to apply 
indiscriminately to all employees of the sender and the addressee, but to em- 
ployees who may reasonably have been expected to contact the subject-matter 
of the insurance. 

Litz, J., dissenting. 

Error to Circuit Court. Kanawha County. 

Action by the Central Trust Company, etc., against the Hartford Fire Insur- 
ance Company. Judgment tor plaintiff, and defendant brings error. 

Judgment reversed, and action dismissed. 

Mohler & Peters and H. L. Snyder, Jr., all of Charleston, for plaintiff 
‘error. 

Payne, Minor & Ray, of Charleston, for defendant in error. 

HATCHER, Judge. 

This action involves the liability of an insurance company for a registered 
mail package which was stolen. 

The defendant, Hartford Fire Insurance Company, insured plaintiff, Central 
Trust Company, on shipments of money by registered mail from the time of 
leaving the office of the consignor until delivered at the office or place of 
address of the consignee. The policy covered all risks except that of war “and 
dishonesty on the part of employees of senders or addressees.” While the policy 
was in force, plaintiff shipped $2,500 in currency by registered mail from Charles- 
ton, W. Va., to A. H. Boyd at No. 1611 Meridan avenue, Miami Beach, Fla. 
That number was an apartinent house, and one of its apartments was occupied 
ty Boyd. The house was managed by Ethel L. Snyder, to whom the above 
package was delivered; Boyd being absent. She placed the package on a table 
in Boyd’s apartment. Before his return, the package was stolen by Lorenzo 
Alston, who, according to_the agreed statement of facts, “was then and there 
in the employ of said A. H. Boyd as chauffeur and cook.” Plaintiff recovered 
$325.37 of Alston. The case was submitted to the court in lieu of a jury. From 
a judgment in favor of plaintiff for the balance of the loss, the defendant prose- 
cutes error. 

[1] Plaintiff contends that the term “employees” as used in the exception to 
the undertaking of the insurer was not intended to apply to ordinary servants, 
but only to employees who in the course of their duties would be expected to 
handle the subject-matter ot the insurance contract. It seems reasonable that 
the term was not meant to apply indiscriminately to every employee that the 
addressee might engage. Dishonesty of an employee who was duly authorized 
to represent the addressee would at law have the same effect as that of the 
addressee himself—a dishonesty against which the insurer needed no protection. 
To give full meaning to the policy exception, it must be taken to refer especially 
to employees of lesser grades who may reasonably have been expected to con- 
tact the subject-matter of the insurance and who did not have the right to 
represent the addressee. Alson as cook and chauffeur seemingly had the run 
of Boyd’s apartment. Such a servant would reasonably be expected to come 
into contact with a package delivered to the apartment for his employer. Alston 
must be regarded as in the excepted class. 

Plaintiff takes the position that the policy contemplated a lawful delivery 
of the package, and that the delivery herein violated the following inhibition of 
the federal postal laws and regulations: “In the absence of a written order 
from the sender or addressee, mail addressed to * * * occupant of an apart- 
ment house * * * shall not be delivered to the * * * manager * * * unless 
addressed in his care or in the care of the * * * house.” There was no such 
written order in this case, and the package was not addressed in care of Mrs. 
Snyder. Plaintiff contends that the improper delivery exposed the package 
to the theft, and therefore was its proximate cause. Plaintiff’s brief says: 
“The theft of the registered package was, we submit, in the natural and 
ordinary course of things to be anticipated as the direct consequence of its 
improper delivery. Why all the safeguards thrown around the delivery of a 
registered package by the U. S. postal regulations, if theft is not a natural 
and ordinary consequence of a careless delivery.” 

[2] The defendant does not contend that the delivery complied with the 
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federal regulation. Defendant takes the position that the only cause for the 
delivery not becoming complete, however, was the intervening theft of the 
addressee’s employee; and that, unless it be assumed that Boyd retained Alston, 
realizing that upon opportunity he would steal, then the theft was not the 
natural outcome of the improper delivery and it was not the proximate cause 
of the loss. Defendant relies on Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S. 
469, 475, 24 L. Ed. 256, and kindred cases, holding: “In order to warrant a find- 
ing that negligence * * * is the proximate cause of an injury, it must appear 
that the injury was the natural and probable consequence of the negligence or 
wrongful act, and that it ought to have been foreseen in the light of the attend- 
ing circumstances.” We are of opinion that the defendant’s position is more 
logical. 

Therefore the judgment of the circuit court is reversed, and the plaintiff’s 
action dismissed. 

Reversed and dismissed. 

Litz, Judge (dissenting). 

I concur in the interpretation by the court of the word “employees” as used 
in the policy, but cannot agree that a mere chauffeur or cook, not shown to 
possess other actual or apparent authority, is reasonably expected to contact a 
package, belonging to the master, of $2,500 in currency. 

I therefore dissent from the decision. 


ANDREWS et al. v. GOODMAN et al. No. 7909. 
Supreme Court of Appeals of West Virginia. Dec. 18, 1934. 
Rehearing Denied Jan. 26, 1935. 
177 Southeastern Reporter 876. 
INSURANCE. 

Insured, who was without a learner’s permit or driver’s or chauffeur’s license 
required by statutes, was “prohibited” by statute from driving an automobile within 
policy exempting insurer from liability for injury caused by person prohibited 
by statute or ordinance from driving automobile (Code 1931, 17-6-26, 17-6-30). 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Svilabus by the Court. 

Where a statute prescribes a penalty for driving a motor vehicle on a public 
highway without a learner’s permit or a driver’s or chauffeur’s license, a person 
who violates the same in the use of a vehicle in respect of which he carries a 
property damage and public liability insurance policy, Comes within the inhibition 
of said policy which exempts the insurance company from liability for injury 
caused by the operation of said vehicle by a person prohibited by statute or 
ordinance from driving the same. No liability attaches to the insurer for damages 
‘for personal injuries inflicted on another person by the driving of the automobile 
by the insured under such circumstances. 

Error to Circuit Court, Kanawha County. 

Action by Samuel Stephenson against Gertrude Goodman, wherein suggestion 
proceedings were instituted by plaintiff and by R. C. Andrews and another against 
the State Automobile Mutual Insurance Company of Columbus, Ohio. To review 
an adverse judgment, the State Automobile Mutual Insurance Company of Colum- 
bus, Ohio, brings error. : 

Judgment reversed, and proceedings dismissed. 

B. B. Bridge, of Columbus, Ohio, and Rummel, Blagg & Stone, H. Rummel 
Anderson, and Bernard Sclove, all of Charleston, for plaintiff in error. 

Charles M. Love, of Charleston, for defendants in error R. C. Andrews and 
D. H. Stephenson. 


J. E. Springston and Fred O. Blue, both of Charleston, for defendant in error 
Samuel Stephenson. 
MaxweE LL, Judge. 


On the 20th of October, 1932, Samuel Stephenson recovered judgment on ver- 
dict against Gertrude Goodman for $7,500.00 and costs. This was the result of an 
action for damages for personal injury suffered by Stephenson when he was struck 
by an automobile driven by Miss Goodman, May 6, 1932. 

At the time Stephenson was injured, Miss Goodman was the owner of a public 
liability insurance policy which had been issued to her by the State Automobile 
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Mutual Insurance Company April 20, 1932. After investigating the accident, the 
insurance company informed Miss Goodman by letter of June 23, 1932, that on 
account of her violation of certain terms of her policy the company would not 
assume any responsibility incident to the said accident. The action of Stephenson 
against Miss Goodman was instituted in July, 1932. 

In May, 1928, R. C. Andrews and D. H. Stephenson obtained judgment against 
Samuel Stephenson and B. J. Stephenson for $9,773.80. On October 21, 1932, the 
said judgment creditors caused an execution to be issued on their judgment, and 
made suggestion that there was liability by reason of the lien of said execution, 
upon the insurance company because of the aforementioned judgment of Samuel 
Stephenson against Gertrude Goodman. On February 16, 1933, Samuel Stephenson 
caused execution to be issued on his said judgment against Miss Goodman and 
suggested that the insurance company was subject to liability on account of the 
lien of said writ. Summons on each of the said suggestions was duly served on 
the insurance company. It answered, denying liability, and filed specifications of 
defense. 

The circuit court, sitting without a jury, found that the defenses of the 
insurance company were not well grounded; that because of the indemnity policy 
which it had issued to Gertrude Goodman prior to May 6, 1932, it was obligated 
to satisfy the judgment which Samuel Stephenson recovered against her; that 
because of the suggestion proceeding which was instituted against the insurance 
company by R. C. Andrews and D. H. Stephenson on account of the judgment 
which they had theretofore obtained against Samuel Stephenson, the company 
should pay to the said judgment creditors the full amount of the judgment of 
Samuel Stephenson against Gertrude Goodman, with interest and costs. To the 
said finding of the circuit court, the company was awarded writ of error. 

In its above mentioned letter of June 23, 1932, addressed to Miss Goodman, 
informing her that it would not assume any responsibility for the accident of 
May 6, 1932, the insurance company did not set forth any reasons for its action 
cther than that it was on account of her violation of the terms of her policy. 
However, in its specifications of defense to the said suggestion proceedings, the 
company fully sets forth the grounds upon which its relies. They are as follows: 

First. That at the time of her injuring Samuel Stephenson, Gertrude Good- 
man did not have a learner’s permit or an operator’s or chauffeur’s license as 
required by the Code of West Virginia, 17-6-26, and she was therefore excluded 
from the protection of the policy as prescribed by section 8 (e) of the Condi- 
tions, Limitations and Agreements of said policy, which said section reads: 
“The Company shall not be liable under any coverage afforded in the Schedule 
of Hazards, when the moter vehicle described herein is being used, operated, 
or maintained * * * (e) by any person prohibited by statute or ordinance from 
driving the same.” 

Second. False report made by Miss Goodman to the insurance company in 
1espect of the accident. 

Third. Failure of Miss Goodman to cooperate with the company in regard 
to the defense of Samuel Stephenson’s claim for damages. 


Code, 17-6-26, provides: “No person shall operate any motor vehicle or 
tractor upon a highway of this State unless such person, upon application, has 
had issued to him a learner’s permit or an operator’s or chauffeur’s license by 
the state road commission under the provisions of this article.” The said sec- 
tion further provides that an operator’s or chauffeur’s license shall not be issued 
to any person under the age of fifteen years; nor to any person who is addicted 
to the use of intoxicating liquors or narcotics; nor to any person who has pre- 
viously been adjudged insane, or an idiot, imbecile, epileptic or feeble minded, 
and who has not, at the time of the application, been restored to competency by 
proper authority; nor to any person who because of disability or disease will 
not be able to exercise ordinary control over a motor vehicle upon the public 
highway; nor to any person who is unable to understand highway warnings or 
direction signs in the English language. Another section of the Code, 17-6-30, 
provides that any person who shall operate a motor vehicle without a license or 
permit as required by law shall be fined not less than ten nor more than one 
hundred dollars, or imprisoned in the county jail not less than one nor more 
than six months, or both fined and imprisoned, in the discretion of the court. 

In the light of the quoted provision of the Code, was Gertrude Goodman, 
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at the time she injured Samuel Stephenson (she not then having a beginner’s 
permit or a driver's or chauffeur’s license), “prohibited by statute * * * from 
driving” an automobile on the public highway, within the meaning of section 8 
(e) of the Conditions, Limitations and Agreements of her indemnity policy? 
That she was so prohibited and, therefore, that no liability accrued under the 
policy, is affirmed by the insurance company, and denied by the suggestion 
creditors. 

The position is taken by the suggestion creditors that although Code, 17-6-26 
and 17-6-30, impose a penalty, fine or imprisonment or both, upon a person who 
operates a motor vehicle on the public highway without a learner’s permit or a 
driver's or chauffeur’s license, the statutes contain no prohibition against such 
conduct; that only the other classes enumerated by the statute, such as persons 
under the age of fifteen or physically or mentally unfit, are prohibited; that 
if the legislature had meant to prohibit persons without permit or license from 


operating motor vehicles, such inhibition could have been made specific and 
unequivocal. 


We cannot accept this view. The intent of the statute seems clear. It 
provides, in effect, that no person without a learner’s permit or driver’s or 
chauffeur’s license shall operate a motor vehicle upon a public highway of the 
state. Code, 17-6-26. We have heretofore given a broad construction to this 
statute, though in a case not involving the precise point now at bar. State 
ex rel. Saunders v. Boyles, 112 W. Va. 125, 163 S. E. 814, 815. In that case we 
said: “Chapter 17, article 6, section 26, Code 1931, prohibits the operation of a 
motor vehicle upon a highway by any person without a chauffeur’s license.” 


The requiring of automobile drivers to have permits or licenses is an exercise 
of the police power of the state and is for public protection. It has been held 
that the protection of other users of the highway is the primary purpose of 
requiring automobile drivers to be licensed. Johnson vy. Railroad, 83 N. H. 350, 
143 A. 516, 61 A. L. R. 1173. On this background should rest the interpretation 
of statutory provisions with respect to the licensing of automobile drivers. The 
purpose of the statute should be effectuated. 

It is true that our statute does not in haec verba prohibit persons without 
permits or licenses from operating motor vehicles on the highway, but such 
is the plain import of the statute. If it does not contain an actual prohibition, 
it makes a nearer approach to that manner of dealing with a penal matter than 
ordinarily appears in criminal jurisprudence. To illustrate: In modern law, 
murder and theft are not prohibited in the manner of the laconic and awesome 
“thou shalt not” of the decalogue, but interdiction against those crimes exists 
none the less. Ordinarily, we content ourselves by defining a crime and pre- 
scribing the penalty therefor. This means that the offense is prohibited. 

The derivative meaning of prohibit is to hold back; to forbid by authority 
is a basic meaning. Where certain conduct is defined by law as a crime and 
penalties are prescribed therefor, we can hold only that it is forbidden by 
authority; it is prohibited by law. Though the statute under consideration does 
not use the word prohibit with respect to the driving of automobiles without per- 
mit or license, its obvious purpose is to place an inhibition or prohibition upon 
such conduct. 

Therefore, we reach the conclusion that Gertrude Goodman, when she injured 
Samuel Stephenson with her automobile May 6, 1932 (she then not having a 
learner’s permit or a driver’s or chauffeur’s license), was prohibited by statute 
from driving an automobile on the public highway. This brought the affair squarely 
within the provisions of her indemnity or insurance policy which avoided liability 
on the part of the insurer for injury which might be caused in the driving of the 
therein designated automobile by any person who was at the time prohibited by 
statute from driving the same. That an insurance company has the right to make 
reasonable exclusions by the terms of its policy cannot be gainsaid. 1 Couch on 
Insurance, § 187; Walker Dry Goods Co. v. Ins. Co., 90 W. Va. 122, 110 S. E. 553. 


It thus appearing that the case must be resolved in favor of the insurance 
company on the ground discussed, it follows that its second and third specifications 
of defense become immaterial. 

Having ascertained that there was no primary liability on the insurance com- 
pany, by reason of the personal injury inflicted on Samuel Stephenson by Ger- 
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trude Goodman, it is consequential that there is no basis for suggestion proceed- 
ings by him or his judgment creditors against the said company. 

We are therefore of opinion to reverse the judgment of the circuit court, 
and to dismiss the suggestion proceedings with costs. 

Reversed ; 

Proceedings dismissed. 
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CASUALTY 


THOMPSON-CADILLAC CO. v. UNITED STATES CASUALTY CO. 
et al. No. 24921. 
Supreme Court of Washington. Jan. 26, 1935. 
40 Pacific Reporter (2d) 170. 
5. INSURANCE. 

Liability insurer could not escape liability for damages resulting from blasting 
by insured on ground that person to whom insurer’s general agents gave insurance 
binder which was later canceled was insured’s agent, where evidence disclosed that 
such person was authorized under license issued by insurance department to so- 
licit insurance for insurer and license could have been issued only upon insurer’s 
approval. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

6. INSURANCE. 

Insurer could not escape liability on insurance binder covering liability for dam- 
ages resulting from blasting on ground that before blasting occurred binder was 
canceled, where there was no surrender of binder nor acceptance by insured of new 
incomplete binder issued by another insurer. 

(For other cases, see Insurance, Dec. Dig. § 232.) 

Department 2. 

Appeal from Superior Court, Spokane County; R. M. Webster, Judge. 

Action by John Mossuto and his wife against the United States Casualty Com- 
pany, a corporation wherein, after verdict and before judgment, the Thompson- 
Cadillac Company, a corporation, was substituted as plaintiff. From a judgment 
for substitute plaintiff, defendant appeals. 

Affirmed. 

Danson, Lowe & Danson, of Spokane, for appellant. 

Graves, Kizer & Graves, of Spokane, for respondent. 

Gleeson & Gleeson, of Spokane, for plaintiff. 

GERAGHTY, Justice. 

This action was brought by Mossuto and wife to recover upon an insurance 
binder written by the defendant United States Casualty Company, and alleged by 
the plaintiffs to be a contract indemnifying them against any public liabiliy and 
property damage suffered in the course of their operations in excavating a certain 
lot in the city of Spokane. 

Mossuto entered into a contract with W. R. Matthews for excavating lot 3, 
block 37, Railroad addition to Spokane. The lot was of rocky formation, and the 
use of explosives would be required in the operation. Mossuto was acquainted 
with Rosswell S. Matthews (sometimes referred to in the record as Ross Mat- 
thews), who was in the insurance business and had authority to solicit business 
as agent for the defendant. Matthews consulted the general agents of the defend- 
ant in Spokane, Hahn & Daly, about the policy. Dotson, a special agent of the 
defendant then in the city, was also consulted. As a result, a combination office 
binder was written covering Mossuto’s operations for the period of fifteen days 
beginning with noon of the 5th of May, 1930. This binder referred to lot 3 upon 
which the work was to be done, described the character of work as building con- 
struction, identified the amount of insurance as “limits 10/20,” and recited that 
the company “by these presents has authorized its agent to bind insurance subject 
to the provisions and conditions of its policy form (excepting only cancellation 
wherein the terms: of this binder are substituted) applicable to the risk described, 
for a period of fifteen (15) calendar days (including the unexpired part of the 
day this binder becomes effective) subject, however, to cancellation, by the Com- 
pany or its agent, by written notice or telegram delivered at the Assured’s address 
herein given or to him personally, and to become effective at twelve o’clock mid- 
night of the second business day following the date of such notice. Assured 
accepts this binder on such terms and subject to the provisions herein stated.” 
The binder was countersigned by Hahn & Daly, the company’s general agents in 
Spokane. 

On May 9th, Hahn & Daly received a telegram from the defendant's office in 
New York requesting them to replace “public liability and property damage risks 
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\Villiam R. Matthews and John Mossuto covered by and under binders.” On May 
12th Mr. Daly of Hahn & Daly showed this telegram to Ross Matthews, and on 
May 14th Daly advised Matthews that arrangements had been made with the agents 
of another company to carry the insurance on the Mossuto contract. The binder 
written by the defendant had been given to William R. Matthews, the owner of the 
lot, and it was in a file in his desk, accessible to Ross Matthews, whose desk was 
in the same office. Ross Matthews took the binder out of this file and brought it 
io Hahn & Daly in the forenoon of May 14th, for the purpose, as he testified, of 
furnishing the necessary information for writing the new insurance in the other 
company. A new binder was written by McCrea & Co., insurance agents for the 
Ocean Accident & Guarantee Corporation, and brought to the office of Hahn & Daly. 
Hahn & Daly were advised, however, that this binder would require confirmation 
from the company’s head office in San Francisco before it would be effective to 
cover blasting, and that it would take at least a day to get this confirmation either 
by wire or air mail. 

Up to this time no notice had been given to Mossuto of the defendant’s ob- 
jection to the binder or its wish to have it replaced. Ross Matthews returned to 
the office of Hahn & Daly about 2:30 in the afternoon, and was given the new 
form of binder in the Ocean Accident & Guarantee Corporation.” Matthews put 
the new binder, incomplete for lack of confirming authority, in his pocket, and 
went to the office of Attorney Mack, where he was to meet Mossuto in relation 
to another contract which Mossuto was negotiating. Under the direction of Daly, 
a clerk in his office stamped the defendant’s binder canceled. At Mr. Mack’s office, 
Ross Matthews told Mossuto for the first time that the company requested a re- 
placement, and that a new binder had been written, but was not complete. Mat- 
thews had the new binder in his pocket, but did not deliver it to Mossuto. At 4 
o'clock that afternoon a premature blast occurred at the work, causing damage 
to a number of automobiles owned by the Thompson-Cadillac Company and stored 
on an adjacent lot. 

The Thompson-Cadillac Company subsequently sued Mossuto and wife for this 
damage and recovered a judgment against them in the sum of $2,500. After the 
institution of this suit, the Mossutos tendered their defense to the defendant cas- 
ualty company, claiming it was its duty to do so under the terms of the binder 
written on May Sth. The defendant declined to defend, and denied liability on 
the binder. This suit is brought by the Mossuto$ against the defendant to recover 
upon its binder for the damage suffered by them by reason of the judgment re- 
covered by the Thompson-Cadillac Company. The judgment has not been paid by 
the Mossutos. 

At the close of plaintiffs’ case, the defendant’s motion to dismiss was denied; 
a like motion was denied at the close of all the testimony, and the motion of plain- 
tiffs for a directed verdict was granted. Motions for judgment notwithstanding the 
verdict or, in the alternative, for a new trial were made by the defendant and 
denied. 

After the verdict and before the entry of judgment, the Thompson-Cadillac 
Company appeared in the action by petition, and prayed to be substituted as plain- 
tiff in place of the Mossutos, in accordance with rule 2 of the Rules of Practice 
ot this court (Rem. Rev. Stat. § 308-2). This petition alleged the recovery of the 
judgment against the Mossutos; that the judgment had not been paid and that the 
Mossutos were insolvent; the execution by the defendant of a contract with John 
Mossuto, by the terms of which it agreed to insure him against liability imposed 
by law for damages sustained by any person or corporation through or during 
the operation of removing rock in performance of his contract with Matthews; 
that under the terms of the contract it was agreed that, in the event of the bank- 
ruptcy or insolvency of Mossuto, the casualty company would not be released from 
the payment of any judgment recovered against Mossuto, by reason of any dam- 
age sustained through the operation of removing such rock; and that if, because 
of such bankruptcy or insolvency, an execution against Mossuto or enforcement of 
any such judgment was returned unsatisfied, an action might be maintained by such 
injured person or corporation against the defendant for the amount of such judg- 
ment so obtained. Notice of the filing of this petition was served upon the plain- 
tiffs Mossuto and the defendant. The plaintiffs contested the substitution and filed 
an answer to the petition. The defendant appeared by its attorneys and filed an 
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answer. The issues raised by the petition and the answers were heard by the 
court and an order made substituting the Thompson-Cadillac Company as plaintiff 
in place of the Mossutos. This order of substitution is not challenged here. After 
the making of the order of substitution, judgment was entered upon the verdict in 
favor of the substitute plaintiff. The defendant appeals. 


The appellant assigns as error the denial of its motions for dismissal and 
judgment made at the close of plaintiff's case and at the close of all the evidence 
in the case and the court’s action in directing a verdict and entering judgment 
thereon in favor of the respondent. The appellant discusses these assignments un- 
der three heads: (1) There was no proof that the judgment recovered against 
Mossuto had anything to do with any liability which might be covered by the 
binder sued upon; (2) it was affirmatively shown that Mossuto’s agent Matthews 
had accepted a cancellation of the binder and procured new insurance; (3) that 
the plaintiff failed entirely to prove the terms of the contract sued upon. We shall 
consider these points in the order statea. (As, by reason of the substitution, Mos- 
suto, the original plaintiff, is not a party upon this appeal, for convenience we 
shall continue to refer to him as plaintiff.) 


{1] 1. Plaintiff did not introduce in evidence the judgment or the judgment 
roll in the first case. Appellant contends that the judgment roll should have been 
introduced in evidence. It is undoubtedly the rule that, in an action on a judgment, 
the judgment roll is the best evidence of the issues adjudicated, but the present 
action is not one based primarily upon the judgment, but upon the contract of ap- 
pellant evidenced by the insurance binder. If the judgment roll had been intro- 
duced, it could have established no more than the fact that a judgment had been 
recovered by the Thompson-Cadillac Company against the plaintiff for the negligent 
injury of its property. It would have been necessary to establish by parol ome 
the connection between the facts upon which the judgment rested and the oblige 
tion assumed by the appellant under its binder. 


[2-4] The complaint in the instant case alleged the making of a contract by 
plaintiff for excavating and removing rock from a specified lot in the city of Spo- 
kane; that, before commencing operations under the contract, plaintiff applied to 
appellant for a liability policy protecting him from loss or damage resulting from 
any accident in the use of dynamite or other explosives in the prosecution of the 
work; the knowledge of appellant that large quantities of dynamite and blasting 
material would necessarily be used; that with this knowledge, and in fulfillment 
of its agreement to furnish plaintiff the necessary insurance for his protection, a 
combination ofhce binder was written and delivered to him to cover his operations 
for a period of fifteen days commencing 12 o'clock noon, May 5, 1930. The com- 
plaint further alleged that no copy of the company’s policy form, referred to as a 
binder, was delivered to plaintiff, hut that he was informed that the insurance pol- 
icy to be issued would fully protect him from Liability. It is alleged that, within 
the fifteen-day period covered by the binder, an accidental explosion of an ex- 
cessive charge of dynamite occurred, injuring a number of automobiles belonging 
to the Thompson-Cadillac Company, and the bringing of an action by that company 
and the resulting judgment in the sum of $2,500; that notice of this action was 
given to the appellant, accompanied by copy of the summons and complaint and a 
request that it defend; that appellant denied liability, and declined to assume de- 
fense of the action; that no appeal had been taken from the judgment; and that 
it stood as an outstanding liability of the plaintiff. The appellant’s answer ad- 
mitted the issuing to plaintiff of a combination office binder on May 5th, effective 
for a period of thirteen days, but — that its effect was as alleged in the com- 
plaint. The answer admitted the bringing of an action by the Thompson-Cadillac 
Company, the notice to defend, its denial of liability, and refusal to accept defense 
of the suit. The entry of judgment against the plaintiff in the sum alleged was 
admitted, and also that no appeal had been taken and that the judgment was a 
liability of the plaintiff. Similar admissions were made in the course of the trial 
by attorneys for appellant. The appellant conceded substantially all the facts that 
could be proven by the judgment roll. While appellant’s admissions were guarded 
when read in connection with the allegations of the complaint they imputed more 
than the appellant contends. But whatever was lacking to establish the connection 
between the judgment in the damage suit and appellant’s contract was supplied by 
the proceedings had upon the substitution of respondent as plaintiff in the action 
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below. The substitution could have been made under rule 2, Rules of Practice 
(Rem. Rev. Stat. § 308-2), only upon a finding by the court that the substitute 
piaintiff held such relation to the matters in issue in the action that it could have 
maintained an independent action against appellant or been joined with Mossuto 
initially as plaintiff in the action. To establish its right to substitution, it neces- 
sarily had to show its own relation to the judgment and the relation of the judg- 
ment to the binder contract issued by the appellant. In other words, it had to 
prove the allegations of its petition for substitution, which included the execution 
of the binder agreement covering the blasting upon lot 3, the occurrence of an 
explosion in the prosecution of the work covered by the binder, the damage to its 
property as a result of the explosion, and the recovery of a judgment against Mos- 
suto therefor. The record here does not disclose the testimony upon which the 
court made the order of substitution. The order is not challenged by the appellant, 
and it must be presumed to have been made upon adequate proof of the necessary 
facts. 

[5] 2. Appellant’s second point is that Ross Matthews was the agent of plain- 
tiff, and, acting as such agent, delivered to appellant’s agent, Hahn & Daly, the 
hinder sued upon, and that the binder was canceled before the occurrence of the 
explosion. The evidence is against appellant’s contention. Ross Matthews was an 
agent of the appellant, authorized under a license issued by the insurance depart- 
ment of the state to solicit insurance for it. This license could have been issued 
only upon the approval of the appellant. He was in no sense the agent of the 
plaintiff. He testified, quoting from the abstract: “Mossuto said he wanted $10,000 
property damage insurance. He said he wanted to get it as soon as he could be- 
cause he didn’t want to go to blasting until he had his insurance. I told him I 
represented the United States Casualty Company when I solicited the insurance. 
He told me to write the insurance. He left it to me to cover him and write the 
insurance. * * * I solicited before the contract was signed and made arrangements 
before the contract was signed and told Mr. Mossuto I could get it. * * * I gave 
this binder to Mossuto and explained to him that a policy would be issued later. 
* * * Mr. Mossuto turned his binder over to William R. Matthews and he placed 
it with his own binder and contract in his desk. It never left the office as far as 
I know.” 

The binder contained a clause reserving to the appellant or its agent the 
right, by written notice or telegram delivered at the assured’s address or given to 
him personally, to cancel the binder, the cancellation to become effective at 12 
o'clock midnight of the second business day following the date of the notice. It 
is not contended that appellant gave the notice required by this clause. The only 
steps taken by appellant to terminate its liability was the telegram to its agents, 
Hahn & Daly, to replace elsewhere the Mossuto risk, and the subsequent 
negotiations of Hahn & Daly with the agents for another company to issue the 
new binder, which was not effective for lack of authority. Mossuto was not 
advised of the appellant’s request to replace the risk until the afternoon of the 
14th, shortly before the explosion occurred. Ross Matthews left appellant's 
binder at the office of Hahn & Daly on the forenoon of the 14th for the purpose 
of furnishing the necessary information for writing the substitute insurance to 
be issued out of the office of W. S. McCrea & Co. Returning to the office of 
Hahn & Daly in the afternoon, he was told that a new binder had been written, 
but that it would not be effective to cover blasting until confirmation was 
received from San Francisco. Matthews put the new binder in his pocket and 
leit the office of Hahn & Daly to keep an appointment with Mossuto at the office 
of Attorney Mack. It was at this time that Mossuto received the first informa- 
tion that the appellant desired to have its risk replaced. Matthews testified, 
quoting from the abstract: “After that I went over to Mr. Mack’s office in 
the Old National Bank Building and met Mr. Mack, Mr. Mossuto and a man by 
the name of Simons. I had the binders with me. The discussion there was about 
an additional job on the adjoining lot. There was a discussion about the insurance 
after we came out of the office. I told Mr. Mossuto that the company on his 
blasting insurance had requested us to replace the insurance. I told him I had 
some binders but they weren’t complete, that we had been notified that they had to 
get special permission from San Francisco. I had the binders with me but I didn’t 
give them to Mr. Mossuto. When I received these new binders from Mr. Daly 
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I leit the binders of the United States Casualty Company with him. They were 
left to be used as a copy or data for getting new binders.” 

[6] Whatever may have been the relation of Ross Matthews to the parties, 
there was in fact no surrender of appellant’s binder nor any acceptance by plain- 
tiff of the new incomplete binder. Tacoma Lumber & Shingle Co. v. Fireman’s 
Fund Ins. Co., 87 Wash. 79, 151 P. 91. Appellant’s binder was left at the office 
of Hahn & Daly to furnish necessary information for writing the new binder, and 
not for cancellation, and the stamping of it as canceled by an office clerk was un- 
authorized. 

[7] 3. Appellant’s third contention is that there was no proof of the terms 
of the contract. The binder recited that appellant had authorized its agent to bind 
insurance subject to the provisions and conditions of its policy form, and appellant 
contends that this form was an essential part of the contract, and proof of its 
contents was necessary to complete plaintiff’s case. The terms of the binders were 
sufficiently definite to establish the contract made by the parties. Certainly, ap- 
pellant cannot be heard to say it gave the plaintiff a meaningless piece of paper. 
The binder was intended to give protection for the period of fifteen days, unless 
a policy was written in the meantime. It identifies the lot where the work was to 
he carried on, the kind of insurance as public liability and property damage, and 
the amount of coverage as “10/20,” a term commonly used and well understood as 
meaning insurance protection limited to $10,000 in a single recovery or to $20,000 
in the aggregate for all claims resulting from any one accident, and so testitied 
to by the witness W. R. Matthews. If the policy form contained conditions 
qualifying the terms of the binder, the appellant could have introduced it in evi- 
dence. It is true the policy did not specifically refer to blasting, and an inference 
might be drawn from the record that it is the custom of insurance companies to 
make special provision for blasting coverage. This inference may be drawn from 
the fact that the first binder issued by the Ocean Accident & Guarantee Corpora- 
tion, through the office of W. S. McCrea & Co., while covering public liability and 
property damage in language similar to that used in appellant’s binder was reported 
by that company’s agency to Hahn & Daly as not covering blasting. This appar- 
ently was the fact that made the coverage incomplete, and it appears that a second 
binder, issued to the plaintiff by the Ocean Company some days after the explosion, 
specifically covered blasting. Now, if the agents of the appellant, knowing the 
character of protection sought by the plaintiff, issued to him a form of contract 
that did not in terms furnish this protection, it was a fraud upon him, and he 
could prove by parol evidence, as he did, the terms of his application and the 
character of protection the appellant agreed to furnish. Washington Fire Relief 
Ass’n v. Albro, 130 Wash. 114, 226 P. 264. ; 

The judgment will be affirmed. 

Millard, C. J., and Beals, Tolman, and Holcomb, JJ., concur. 
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MISCELLANEOUS 


AMERICAN CREDIT-INDEMNITY CO. OF NEW YORK vy. E. R. APT 
SHOE CO. No. 2933. 

t of Appeals, First Circuit. Dec. 19, 1934. 

74 Federal Reporter (2d) 345. 


Circuit Cour 


1. INSURANCE. 

In action on credit policy, whether insured practiced intentional deception 
with reference to account for loss of which recovery was sought held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

That insured’s total outstandings at time of application for credit policy 
imounted to about $175,000, of which about $44,000 was due from F., whereas in 
application outstandings were stated as approximately $150,000 and amount due 
from F. as approximately $40,000, held insufficient to avoid liability on policy ii 
statements were made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 284.) 

3. INSURANCE. 

Whether accounts for which trade acceptances had been taken came within 
meaning of “outstandings,” as used in application for credit policy stating insured’s 
total outstandings, held question of law. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE. 

_ Insured field not to have misrepresented amount of outstandings in applying 
for credit policy because insured did not include trade acceptances, where insured 
negotiated acceptances and received cash or equivalent thereof for goods sold. 

(For other cases, see Insurance, Dec. Dig. § 284.) 

5. INSURANCE. 

Insurer could not avoid liability on credit policy because insured, in stating 
amount of outstandings in application, did not include trade acceptances, where 
insurer was informed during negotiations for policy that it was insured’s custom 
to take trade acceptances in large amounts, and insurer should have made inquiry 
if it wanted information. 

(For other cases, see Insurance, Dec. Dig. § 284.) 

6. INSURANCE. 

Papers prepared by insurance company, meaning of which is doubtful, will 
be construed most strongly against company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

Insured’s statement, in application for credit policy, that since application for 
prior policy insured had made no change and did not contemplate making change 
in manner of conducting business, held not misrepresentation so as to avoid lia- 
bility because insured offered to customer future dating on goods sold, where no 
contract respecting such offer was ever executed and offer was made more than 
six weeks before application was signed. oy i 

(For other cases, see Insurance, Dec. Dig. § 284.) 

9. INSURANCE. ‘ : . ; 

As respects whether credit policy was voided because insured took trade 
acceptances extending time of credit beyond that stated in application, policy must 
be read in light of insurer’s information as to insured’s custom with regard to 
taking trade acceptances. be 

(For other cases, see Insurance, Dec. Dig. § 284.) 

10. INSURANCE. s \ ; ee : 

Whether provision of credit policy, allowing recovery only if insured did not 
take action with respect to debtor’s account operating against its prompt collec- 
tion, was violated because insured took trade acceptances, was question of law 
where there was no question as to language of policy or as to facts. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
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INSURANCE. 

Provision of credit policy allowing recovery only if insured did not take action 
with respect to debtor’s account operating against its prompt collection /ield not 
violated because insured took trade acceptances, where insurer was fully informed 
as to insured’s method of doing business and its customary use of trade accept- 
ances. 

(For other cases, see Insurance, Dec. Dig. § 284.) 

Appeal from the District Court of the United States for the District of New 
Hampshire; George F. Morris, Judge. 

Action by E. R. Apt Shoe Company against the American Credit-Indemnit) 
Company of New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Jonathan Piper, of Concord, N. H. (Demond, Woodworth, Sulloway & 
Rogers, of Concord, N. H., on the brief), for appellant. 

Robert W. Upton, of Concord, N. H. (John H. Sanders and Laurence I. 
Duncan, both of Concord, N. H., on the brief), for appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Morton, Circuit Judge. 

This was an action upon a policy of credit insurance issued by the appellant 
to the appellee. There was a verdict for the plaintiff, and the defendant has 
appealed. We shall refer to the parties, plaintiff and defendant, as they appeared 
in the lower court. There are 124 assignments of error, a plainly unreasonable 
number considering the character of the case and the questions involved. We shall 
consider only such points as appear to us to have sufficient substance and impor- 
tance to warrant discussion. 

The policy in suit, as to the issue and delivery of which no question is made, 
was in effect—though not in a terms—a renewal = a previous policy and 
covered the period from September 1, 1931, to August 31, 1932, inclusive. Owing 
to delay in negotiations for it, the renewal application was a signed by the plain- 
tiff until October 27; but the policy when issued took effect as of September 1. 
The representations and warranties in the application for the preceding policy were 
by reference made part of the present policy which was issued in ca heradion of 
the two applications and of a money premium of $2,162. It insured the Shoe Com- 
pany to the amount of $35,000 against losses due to insolvency of debtors to 
whom the Shoe Company had sold shoes in the usual course of business. The 
term insolvency was defined in the policy; no question arises upon it. The princi- 
pal defenses were: (1) That the policy was procured by misrepresentations in 
the application for it; (2) that it was avoided by breaches of warranty and oi 
condition after its issue; and (3) that certain losses on which the judgment below 
in part rests were not within the coverage of the policy. 

The statements in the applications relied on by the defendant as misrepresen- 
tations or bre aches of warranty, or as excluding the items in question from the 
coverage of the policy, were as follows: 

(1) “Our outstandings amount to $150,000 (Approx.) on Forsythe ($40,000 
Approx.) Amount of outstandings past due. $ Approx. 5% (of which $ none is 
more than 60 days past due.)” 

(2) “Our answers to the following questions are true: * * * 5, What are 
your regular terms of sale? 5-7 per cent. 30-60 days, net 90 days. What are your 
longest terms of sale, including dating? 90-100. * * *” 

(3) 9. “Have you within the past year made, or do you contemplate making 
any change in the articles or commodities dealt in, or in the manner of conduct- 
ing your business, terms of sale or territory mentioned above, or proportion of 
sales to Manufacturers, Jobbers, or Retailers? None.” 

(4) “We agree that no loss shall be covered by the policy that arises from 
an account sold on longer terms than 90-100 days, including dating.” 

The defendant contended that each of these representations was untrue and 
was knowingly false; that each of them was material to the risk, and the policy 
was thereby avoided; and that losses which occurred on credits longer than 
90-100 days were not within the coverage of the policy. The defendant further 
contended that certain sales involving losses on which the judgment against it is 
in large part based were not “made in the usual course of business.” 

The policy provided that the plaintiff should not take any action with respect 
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to a debtor’s account “which would operate in any manner against its prompt 
collection”; and the defendant contended that this provision as well as the one 
above quoted (4) with reference to terms including dating longer than 90 to 100 
days, had been broken by the plaintiff. 

[1] he principal controversy between the parties centered around the loss 
which the plaintiff sustained by the failure of the Forsythe Shoe Company in 
March, 1932. The basic facts are for the most part not in dispute. The plaintiff 
was a manufacturer of ladies’ shoes; the Forsythe Company was a large cus- 
tomer of the plaintiff. By the policy the defendant insured the Forsythe account 
to the amount of $35,000. In connection therewith the defendant appears to have 
made a pretty careful investigation of the Forsythe situation through representa- 
tives who reported to its home office. They informed the defendant that the For- 
svthe “account will run from $150,000 to $175,000”; that the plaintiff sold to the 
Forsythe Company on credit to an amount sometimes as high as $175,000; that 
the credit terms to Forsythe were trade acceptances running some times as long 
as 90 days; “that some months the entire account is paid in cash; other months 
there is a cash payment for part and the balance paid by trade acceptances. If 
they are in a heavy month Mr. Apt (the plaintiff) may take trade acceptances for 
the entire month’s business. Usually the trade acceptances are short terms and it 
is very rarely they will run as long as 90 days.” These statements were sub- 
stantially accurate and fairly described the course of business between the plaintiff 
and the Forsythe Company. The jury was certainly warranted in finding that the 
plaintiff practiced no intentional deception with reference to the Forsythe account. 

The crucial question was whether, on all the evidence, fraudulent or material 
misrepresentation, or breach of warranty or of conditions of the policy was so 
established that the defendant was entitled to a directed verdict. The trial judge 
submitted to the jury the quesion whether there had been any fraud or intentional 
misrepresentation by the plaintiff; and he instructed the jury that “if you find that 
the plaintiff in making out the applications acted in entire good faith according ta 
what it understood was required by the questions propounded, that it made full, 
direct and honest answers without evasion or fraud, then you will return a ver- 
dict for the plaintiff. But if, on the other hand, you find that the plaintiff did not 
act honestly in making the representations which you find in the applications for 
the policy, or that it has been guilty of fraud, misrepresentation or concealment, 
then your verdict will be for the defendant.” This amounted to a ruling that on 
all the evidence no defense had been made out unless fraud was shown. 

|2] Turning to the alleged misrepresentations, the first point of defense was 
that the plaintiff's total “outstandings” amounted at the time of the application to 
about $175,000 of which about $44,000 was due from Forsythe, whereas in the 
application they were stated as “$150,000 (Approx.)” and on Forsythe “$40,000 
(Approx.).” We think the presiding judge was right in ruling that this difference, 
if the statements were made in good faith, was not sufficient to avoid the policy. 
In stating its outstandings, however, the plaintiff did not include accounts receiv- 
able for which trade acceptances had been taken. These amounted to $136,000 
more, of which $120,000 were those of the Forsythe Company. They were all paid 
at maturity and no loss appears to have occurred on them. At the time when the 
application was made the plaintiff did not hold any of these trade acceptances. It 
had discounted them at banks or passed them on to its creditors in payment of 
its own obligations—of course indorsing them. : 

The defendant contends that the acceptances came within the meaning of 
“outstandings” in the application for the policy, and as they were omitted and 
amounted to a substantial sum, there was, as a matter of law, a material misrepre- 
sentation of the risk which even if unintentional avoids the policy. On this point 
the District Judge ruled that the representation in question was material, “and if 
false and dishonestly made would render the policy void.” He further said on 
this point: “The contention of the plaintiff is that the term ‘our outstandings’ as 
used in the policy does not include indebtedness of the applicant’s customers to 
third persons on trade acceptances which had been given to the applicant and 
cashed at banks or turned over to others for value in payment of applicant’s bills. 
Now if you find that this was the interpretation of the word ‘outstandings’ put 
on it when the application was made and the signer of the application honestly 
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believed that this was the information called for, then, of course, you might find 
that no fraud in fact was intended and that the Apt Shoe Company was not guilty 
of fraud in that respect.” 

[3-7] The word “outstandings” appears not to be defined in the policy or the 
application. The question whether accounts for which trade acceptances had been 
taken came within the meaning of “outstandings” as used in the application was 
one of law for the judge to decide. The trade acceptances when received amounted 
to conditional payment; but when the plaintiff indorsed and negotiated them it 
received cash or the equivalent of cash for the goods sold. In that situation, which 
is the one to which the inquiry as to the amount of outstandings related, we are 
of opinion that the plaintiff was not called upon to include sales of goods for 
which trade acceptances had been taken which had been negotiated by the plaintiff. 
Nothing was then owed to it on these sales, and the obligation of the Forsythe 
Company in respect of them ran to the holder of the trade acceptances, not to the 
plaintiff. It would seem quite incorrect to refer to them as outstanding accounts 
due. Moreover, the defendant, as has been said, was informed during the nego- 
tiations for the policy that it was the plaintiff’s custom to take trade acceptances 
in large amounts from the Forsythe Company. If the defendant desired informa- 
tion as to the amount of them, it should have made an inquiry covering the point— 
as one of its auditors in effect suggested on his examination of the matter after 
the loss. The case is an apt illustration of the rule that papers prepared by an 
insurance company, the meaning of which is doubtful, will be construed most 
strongly against it. Aschenbrenner v. U. S. F. & G. Co., 292 U. S. 80, 54 S. Ct. 
590, 78 L. Ed. 1137. The District Judge defined “outstandings” too broadly; they 
do not include negotiated acceptances. But his error in this respect was not pre- 
judicial to the defendant because the ruling was against the plaintiff requiring to 
prove that its representations as to outstanding though thus increased was made 
in good faith and without fraud. 

The defendant further contends that there was misrepresentation as to the 
terms of sale allowed by the plaintiff, above stated and in the statement by the 
plaintiff, that since the application for the prior policy, “it had made no change and 
it did not contemplate making any change in the manner of conducting our busi- 
ness, terms of sale, etc.” The District Judge ruled that this representation was 
material, but that there was no evidence warranting a finding that it was false. 

[8] The principal ground on which it is urged that this was misrepresentation 
is that on September 3, 1931, the plaintiff offered to the Forsythe Company a 
January 1, 1932, dating on all goods sold before that time if business was bad 
during the fall season and they did not sell shoes as quickly as they anticipated. 
No such dating was in fact ever requested or given. The evidence did not show 
any contract between the plaintiff and the Forsythe Company with respect to such 
dating. The Forsythe Company appears to have been under no obligation to buy 
of the plaintiff, nor the plaintiff to sell to it; each sale being an independent 
transaction requiring agreement between them as to its terms. The plaintiff's offer 
was evidently made to stimulate and encourage a prospective customer if the 
business outlook should become unfavorable. For all that appears the plaintiff 
was not bound to keep the offer open; it could withdraw it at any time and 
refuse such dating. The offer was made on September 3 more than six weeks 
before the application in question was signed. As nothing had up to that time been 
done under the offer, the plaintiff may have regarded it as lapsed or may have 
decided not to keep it open any longer. The point is a pure technicality and we 
thirk an unmeritorious one. 

{9] The defendant also contends under this clause and the agreement above 
referred to that the taking of trade acceptances extended the time of credit 
beyond that stated. Most sales were made by the plaintiff on 30 days’ time, none 
beyond 90 days. The alleged extensions beyond “90 to 100 days” were due to the 
taking of trade acceptances when the bills fell due. The acceptances ran various 
lengths of time from 30 to 90 days. Obviously, a ninety-day acceptance plus 30 
days’ credit would operate to extend the time of payment beyond 100 days. The 
defendant was, as has been said, fully informed as to the plaintiff's custom in 
this particular; and the policy is to be read in the light of that information. The 
question asked was about the “longest terms of sale”; the agreement in the policy 
relates to the same thing. There was no change in the plaintiff’s method of doing 
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uisiness in this particular after the policy was issued. The defendant contends 
hat the representation and the agreement should be understood as including the 
ime of the acceptance within the 100 day limit—a rather narrow point on which 
to avoid a policy. On this point the District Judge instructed the jury: 

“What the parties contemplated on September 3, when no policy was in force 
ves not necessarily prove what was in their minds on October 27, when the appli- 
sation was signed. Nothing happened, no datings were given; and the usual course 

hus iness went on unchanged. 

“Tf the letter of September 3 was intended as the confirmation of a contract, 
it was never carried out and it does not appear that the Forsythe Company ever 
complained of its breach, neither does it appear that on October 27, either party 
liad any intentions of enforcing its terms. To hold that the facts surrounding the 
letter of September 3 voided the plaintiff's policy from the beginning would be to 
give the insurance company the advantage of voiding the policy for a cause which 
really never existed.” 

This amounts to a ruling that as a matter of law this defense was not made 
out. In our opinion the ruling was correct. The application and the policy are 
susceptible of the meaning which the plaintiff in good faith put upon them. Here 
again doubt as to the meaning must be resolved against the defendant. It would be 
quite unfair to the plaintiff to avoid the policy because the plaintiff in good faith 
misunderstood an ambiguous question in the application prepared by the defend- 
ant, if the plaintiff answered the question truthfully as it understood it, and the 
defendant was informed of the facts. 

{10, 11] The next contention is that the plaintiff violated the provision in the 
policy which allows recovery only if the plaintiff has “not taken any 
* * * with respect to a debtor’s account * * * which would operate in any 
manner against its prompt collection etc.” The alleged violations consisted in the 
taking of trade acceptances as above described. There being no question as to the 
language of the policy or as to the facts, the question is one of law. In view of 
the full information which the defendant had as to the plaintiff's method of doing 
Iutsiness and its customary use of trade acceptances, we think it cannot have been 


the understanding of the parties that the taking of trade accepances was a viola- 
tion of this clause. 


action 


[12] As to the exceptions on evidence, it was plainly open to the plaintiff to 
show all information as to the business methods of the plaintiff which was brought 
to the defendant’s attention; and it was proper to do so by letters brought to the 
attention of its managing officials. 

As to the other assignments of error: As has been said, the defendant’s posi- 
tion was, and is, that it was entitled to a directed verdict because the undisputed 
facts established material misrepresentations or breaches of conditions of the pol- 
icy. It does not complain of any failure to submit questions of fact to the jury. 
As a practical matter the defense depended on the interpretation of the Policy and 
the applications with respect to “outstandings” and “trade acceptances.” As these 
basic questions have been decided, it is unnecessary to discuss the many assign- 
ments of error which rest on a different construction of the documents. We have 
examined these assignments of error and find nothing in them which seems to us 
to be prejudicial error or to require comment. 

The judgment of the District Court is affirmed, with interest and costs. 

Wilson, Circuit Judge, concurs in the result. 


ag CO., Inc. v. LONDON, GUARANTEE & ACCIDENT CO., Limited. 
City Court of New York, Trial Term, New York County. Feb. 9, 1934. 


276 New York Supplement 412. 
INSURANCE. 

That policy of credit insurance on which premium for a year had been paid 
was terminated four and one-half months before expiration date by virtue of 
insolvency of insurer held not to warrant proration of premium in absence of 
provision in policy or statute to contrary. 

(For other cases, see Insurance, Dec. Dig. § 43.) 

Action by Sil-Turn Company, Incorporated, against the London, @uarantee & 
Accident Company, Limited. 
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Verdict directed in favor of defendant. 

Determination affirmed —— App. Div. ——, 275 N. Y. 980. 

Weisman, Allan & Spett, of New York City (Isador Aller, of New York 
City, of counsel), for plaintiff. 

William E. Lowther, of New York City (Walter J. Rosston, of New York 
City, of counsel), for defendant. 

RYAN, Justice. 

Action by plaintiff to recover return of a portion of insurance premium on a 
policy of credit insurance issued to the plaintiff’s assignor, dated August 15, 1931, 
whereby defendant insured plaintiff's assignor against loss due to insolvency of 
debtors of plaintiff's assignor, should such insolvency occur within the term com- 
mencing August 1, 1931, and ending July 31, 1932, to an amount not exceeding 
$32,475; said sum to become payable upon a loss resulting from the bona fide 
sales of clothing by plaintiff's assignor and shipped during said term and delivered 
in the usual course of business. The premium paid was $1,818.24. Plaintiff's 
assignor became insolvent on December 16, 1931. 

-aragraph 11 of the policy provides among other things that “if, during the 
term of this policy, the insured shall become insolvent as defined in any one or 
more of the subdivisions of condition 3 of this policy * * * then this policy 
shall immediately terminate.” 

There is no provision in the policy to authorize a proration of the premium 
in the event of the termination of the policy prior to its stated term. Nor can we 
find any sanction in the statutes of this state to warrant the relief sought by the 
plaintiff under a policy of credit insurance, as will be found applicable to a policy 
of fire insurance. Section 122, Insurance Law. Couch on Insurance states the law 
to be: “In the absence of any such provision to the contrary, if a legal risk has 
once attached or commenced, there can be no apportionment or return afterward 
of the premium. And diminution in its duration has no effect to decrease the 
amount stipulated as the premium for renewing the risk, for it is sufficient to 
preclude a return that the insurer has been liable for any period, however short. 
This rule is based upon just and equitable principles, for the insurer, has, by 
taking upon himself the peril, become entitled to the premium, and although the 
rule may result in profit to the insurer, it is but a just compensation for the 
perils assumed, besides the danger incurred may be greater in any one moment 
ie during the entire remaining period of insurance, and it would be extremely 
difficult, at the last, to apportion the premium.” Couch on Insurance, vol. 3, § 709. 
The premium on said policy was based on the term for which the risk was writ- 
ten, and it seems to me from the explicit language of the contract that no adjust- 
ment of the premium was contemplated. 

The company stood ready to pay the whole amount of the risk at any time 
during the term of the policy, and on that basis the amount of the premium was 
calculated. The fact that the policy was terminated about four and one-half months 
before the expiration date by virtue of the insolvency of the insured is no cause 
to warrant a proration of the premium in the absence of any provision in the 
policy or statute to the contrary. 

Verdict directed in favor of the defendant. Exception to the »laintiff. 
ASHTON JENKINS INS. CO. v. LAYTON SUGAR CO. No. 5117. 
Supreme Court of Utah. Jan. 5, 1935. 

39 Pacific Reporter (2d) 701. 

NSURANCE. 

Insurance broker, giving insured receipt in full upon payment of premium less 
than that designated in policy, could not subsequently recover difference between 
amount paid and designated amount either on theory that statute prohibiting rebate 
of part of premium was violated or that broker was subrogated to rights of insur- 
ance company to which it paid premium (Laws 1923, c. 70, § 1). 

(For other cases, see Insurance, Dec. Dig. § 184.) 

INSURANCE. 

Agreement betv yen insured and his insurance broker for payment of premium 
less than that destouated in fire policy did not render contract void, notwithstanding 
statute prohibiting tebate (Laws 1923, c. 70, § 1). 


(For other cases, see Insurance, Dec. Dig. § 184.) 
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Appeal from District Court, Davis County: E. E. Pratt, Judge. 

Action by the Ashton Jenkins Insurance Company against the Layton Sugar 
Company. From an adverse judgment, plaintiff appeals. 

Affirmed. 


Homer Holmgren and H. H. Rolapp, both of Salt Lake City, for appellant. 

Bagley, Judd & Ray, of Salt Lake City, for respondent. 

EPHRAIM HANsoN, Justice. 

Plaintiff is an insurance broker representing fire and other insurance companies 
in this state. The defendant is the owner of a sugar plant at Layton, Davis county, 
Utah. In the year 1925 defendant carried fire insurance of $450,000 on its property. 
Of this amount $25,000 was in one of the companies represented by plaintiff. All 
the insurance carried by defendant expired in December, 1925. Prior to the ex- 
piration of the insurance, defendant advised plaintiff that it did not intend to re- 
new with plaintiff a policy which it had written, and that the defendant was ne- 
gotiating with another insurance company to carry its insurance, and that it had 
heen offered a rate of 42 cents per $100. Plaintiff, upon getting this information, 
offered defendant insurance at this rate, provided it were given all of defendant’s 
insurance, amounting to $450,000. Defendant, upon receiving this offer from plain- 
tiff, advised it that it would accept the offer and allow plaintiff to write the entire 
insurance of $450,000, provided the rate did not exceed 42 cents per $100, and that 
the company writing the insurance was a member of the board of fire underwriters. 
Plaintiff thereupon issued to the defendant two policies in the U. S. Fire Insurance 
Company, one in the amount of $125,000, the other for $325,000. These policies 
provided that the “U. S. Fire Insurance Company, in considerations of the stipula- 
tions herein named and of $1,000 and $2,600 premium does insure Layton Sugar 
Company for the term of one year,” etc. Each policy also contained the following 
provisions: “This policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the following stipulations and conditions printed on back 
hereof, which are hereby specifically referred to and made a part of this policy, to- 
gether with such other provisions, agreements, or conditions as may be endorsed 
hereon or added hereto; and no officer, agent or other representative of this Com- 
pany shall have power to waive any provision or condition of this Policy except 
-uch as by the terms of this Policy may be the subject of agreement endorsed 
hereon or added hereto; and as to such provisions and conditions no officer, agent, 
or representative shall have such power or be deemed or held to have waived 
such provisions or conditions unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission affecting the insurance under 
this Policy exist or be claimed by the insured unless so written or attached.” 

The policies expired December 17th and 19th, respectively. The premiums as 
set forth in the policies were at the rate of 80 cents per $100, and defendant re- 
fused to accept the policies at that rate, and stated that the rate would have to be 
changed or a receipt in full given on payment of the premium at the 42-cent rate. 
Plaintiff refused to change the rate, but said it would give a receipt in full, and 
thereupon defendant accepted the policies, paid plaintiff $1,890, being the premium 
agreed upon at the 42-cent rate, and plaintiff gave the defendant a receipt stating 
that the said $1,890 was payment in full for the $450,000 insurance. 

Plaintiff paid the U. S. Fire Insurance Company the premium called for by 
the policies, less the commission earned by it. This payment plaintiff claims it was 
compelled to make under its contract of employment with the insurance company. 
Just before the policies expired, plaintiff sought a renewal of them, but was in- 
iormed by the defendant that it did not intend to renew these policies with plain- 
tiff. No claim for the additional premiums was asserted until plaintiff was told 
that the defendant did not intend to renew the policies, and, being so advised, it 
brought suit for $1,710, being the difference between the premiums defendant had 
paid and the amount of premiums set forth in the policies. The trial court found 
the issues in favor of the defendant, and to reverse that judgment this appeal is 
taken. Plaintiff’s position on this appeal is: (1) That the statement in the policies 
as to the amount of premiums is conclusive; (2) that any contract for any other 
or different rate than that set forth in the policies was illegal and prohibited by 
the statutes of the state of Utah; (3) that it is subrogated to the rights! of the U. 
S. Fire Insurance Company by reason of having paid to it the premiums on these 
policies. 
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Defendant contends that the plaintiff, by accepting the $1,890 and issuing to 
defendant its receipt for payment in full of the premiums under said policies, is 
estopped from claiming any additional premium. Laws of Utah 1923, c. 70, -§ 1, 
which appellant says was violated, provides, so far as applicable here as follows: 
“Every insurance policy or bond issued in this State shall bear on its face a true 
statement of the premium paid or to be paid and no insurance company or officer 
thereof and no insurance agent, shall personally or otherwise offer, promise, allow, 
give, set off or pay directly or indirectly, any rebate of, or part of, the premium 
pavable on the policy, or bond, or on any policy or bond, or agent’s commission 
thereon, or earnings, profit, dividends or other benefit founded, arising, accruing 
or to accrue thereon or therefrom, or any other valuable consideration or induce- 
ment to or for insurance, on any risk in this State now or hereafter to be written, 
which is not specified in the policy of insurance. * * *” 

The law also provides that any insurance company, its officers or agents violat- 
ing the provisions of the act, shall be guilty of a misdemeanor, and also provides 
that the insurance commissioner may revoke the certificate of authority of the 
company or license of the agent. 

[1] Plaintiff cannot prevail. It would be unjust and inequitable, after it in- 
duced the defendant to accept the policies on the belief that the premiums were 
paid in full, to permit it to recover the additional premium. The contract agreed 
upon was carried out by the defendant. The defendant, having lived up to the 
agreement on its part, should not be made to pay something it did not contract to 
pay.. 20°C; J. °967,.8:67:°21 C:. J.488 151, 152. 


[2] The agreement to pay at the 42-cent rate did not render the contract void. 
The statute provides a penalty for an insurance company, its officers or agents 
violating any of the provisions of the act. It was not contemplated by the statute 
that the insurance company could enter into such an agreement and then take ad- 
vantage of it by saying that the agreement was void. Whether or not the plaintiff 
violated the statute, we are not called upon to decide. It is clear from the evi- 
dence that the assured was not involved or affected by any guilt of the plaintiff. 
Certainly, if the plaintiff were guilty of violating the statute, this court would not 
permit it to set up its own guilt or wrong to enrich itself. Way v. Pacific Lumber 
& Timber Co., 74 Wash. 332, 133 P. 595, 49 L. R. A. (N. S.) 147; Meridian Life 
Ins. Co. vy. Dean, 182 Ala. 127, 62 So. 90: Oregon S. L. R. Co. v. American Smelt- 
ing & Ref. Co. (C. C. A.) 269 F. 898; Equitable Life Assur. Soc. v. Wetherill (C. 
C. A.) 127 F. 947; Heffron v. Daly, 133 Mich. 613, 95 N. W. 714; National Life 
Ins. Co. v. Anderson, 122 Ky. 794, 92 S. W. 976. 

The judgment of the lower court is affirmed; respondent to recover its costs. 

Straup, C. J., and Elias Hansen, Folland, and Moffat, JJ., concur. 
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TOPICAL INDEX 


I Control and Regulation in General. 

§ 2. WHAT CONSTITUTES INSURANCE. 

2—Contract whereby issuer obligates itself to perform for holder acts of value in case 
his loss or damage is one of “‘insurance,’”’ within statute making it unlawful t 
insurance policy without having complied with law. Contract, whereby issuer 
to furnish holder with bail and to defend holder against civil or criminal ligit: 
resulting from use of automobile, held contract of “insurance,’’ within statute making 


it unlawful to issue insurance contract without compliance with law. State v. Bean. 
(Minn. ) 


3. POWER TO ‘CONTROL AND REGUL ATE. 
Business of insurance so affects public welfare as to be proper subject for reasonable 
regulation by the state through elimination of ingenious and ambiguous provisions and 
avoidance of disadvantages from which policyholders might suffer injustice. Hartford 
Live Stock Ins. Co. v. Gibson et al. (Ky.) 
3—Legislature has wide discretion in classification of trades, callings, businesses, and occupa- 
tions which may be subjected to special forms of regulation, and in regulation of insur- 
— companies doing business within state. Hammett et al v. Fire Association of Phila- 
delphia. (Ia.) 5 
§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 
4—-Valued live stock policy statute making insurers liable for full estimated value of stock 
as fixed in face of policy held not unconstitutional as unreasonably _ restricting 
insurers’ freedom of contract and depriving them of property without due process 
because of failure to provide for intermediate depreciation in value. Hartford Live 
Stock Ins. Co. v. Gibson’ et al. (Ky.) 
Statute imposing 25 per cent penalty and reasonable attorney’s fee upon insurer failing to 
pay automobile fire or theft insurance within 60 days after proof of loss, regardless of 
pending appraisal proceedings, held not unconstitutional as arbitrary, unequal, and oppres- 
sive. Hammett et al. v. Fire Association of Philadelphia. (La.) ..... ees 
4—Statute providing incontestable period for life policies must be strictly construed. Love 
v. Prudential Ins. Co. of America. (S. C.) . 
4—In construing statute respecting notice of forfeiture of life policy, no rule of construction 
can permit use of word “forfeiture’’ as synonymous with “lapse” in one section and 
deny that use in companion section. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 
§ 8. RESOURCES AND SECURITIES. 
8—In insurance company’s deposit of securities with insurance commissioner made subject to 
repealed statute, provision that securities should be held for benefit of policyholders 
held to have sufficient basis as contract stipulation to give it enforceable validity and 
trust was effective for such purpose. Maurer v. International Re-Insurance Corpora- 
tion. (Del.) 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
Where no actual rate war existed, insurance commissioner could not cancel insurer's 
license or refuse to accept allegedly inadequate rate schedules of insurer deviating 20 per 
cent. from bureau rates, on ground that deviation would precipitate rate war. State 
ex rel. Nortwestern Nat. Ins. Co. v. Sullivan. (Wash.) 
12. REGULATION OF AGENTS AND BROKERS. 
--Contract made in state by adjusting agent for insurance company without first yaying 
license fee ,1escribed held not to render contract void, where license fee was imposed 
merely for revenue purposes. Written release procured by adjuster for insurance com- 
pany, notwithstanding statutory license fee had not been paid before obtaining release, 
was valid. Starute prescribing license fee for insurance adjusters, held intended merely 
as revenue measure, and not as regulatory measure. Strother v. Mutual Ben. Health 
& Accident Ass'n. (Ga.) i 
13. LLOYDS ASSOCTATIONS. 
Insurance exchange’s deposit of bonds in amount required by law for payment of losses 
stands as security for its liability to insured parties, irrespective of trust doctrine. 
Gauss v. American Casualty Underwriters et al. (Mich.) 
15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
16. —— WHAT CONSTITUTES “DOING BUSINESS.” 
Foreign insurer taking over insurance solicited in state on life of resident from 
insurer authorized to do business in state, and continuing insurance in force by 
collecting premiums in state, is “doing business” in state, and court has jurisdiction 
of action against it. Action against foreign insurer may be brought in any county and 
summons. may be issued to another county against one or more defendants. Minton 


v. Minton et al. (Okla.) 
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II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 36. FRANCHISES AND POWERS. 
36--Corporation authorized by articles of incorporation to insure against losses by fire held 
authorized to guarantee indemnity against loss by fire as defined ae insurance contract 


of another insurance company. Bankers’ & Shippers’ Ins. Co. of New York v. Murdock 
eal. (U. S.) 


§ 40. GUARANTY “OBL IGATIONS. 
40—Amendment to compulsory motor vehicle liability insurance law adding indemnity for 
consequential damages held not to affect rights of injured persons or obligations of 
compulsory motor vehicle liability insurers existing at time of its enactment. McAdam 
v. Federal Mut. Liability Ins. Co. (Mass.) . as Bae . : 1125 
§ 41. INSOLVENCY AND DISSOLUTION. 
§ 43. —— RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 
43—That ‘poliey of credit insurance on which premium for a year had been paid was ter- 
minated four and one-half months before expiration date by virtue of insolvency of 
insurer, held not to warrant proration of premium in absence of provision in policy or 
statute to contrary. Sil-Turn Co., Inc. v. London, Guarantee & Accident Co., 
Limited. (N. Y.) vars : ; 1445 
50. - ASSETS AND RECEIVERS. 
le “Sassloones of insurance company and consequent appointment of receivers does justify 
ousting of trustee designated by statute for funds deposited with insurance commissioner 
and substitution in his place of receivers. Receivers of insurance company held not entitl- 
ed to order directing insurance commissioner to deliver to them securities deposited 
by company. where there was no showing which would justify conclusion that there were 
no policyholders or persons having claims for whose special benefit trusts existed, and 
there had been no renunication or abandonment of trusts by commissioner, and no ground 
for his removal as trustee was shown or alleged. Maurer v. International Re-Insurance 
Corporation. (Del.) 
(B) MUTUAL COMPANIES. 
ze MEMBERS. 
55—Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of policy 
for nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich.) ; ; <a ; 1360 
III. Insurance quate oni Brokers. 
(A) AGENCY FOR INSURER. 
§ 76. EVIDENCE AS TO AGENCY. 
76—Liability insurer could not escape liability for damages resulting from blasting by 
insured on ground that person to whom insurer’s general agents gave insurance binder 
which was later canceled was insured’s agent, where evidence disclosed that such 
person was authorized under license issued by insurance department to solicit, insurance 
for insurer and license could have been issued only upon insurer’s approval. Thompson- 
Cadillac Co. v. United States Casualty Co. (Wash.) 
§ 84. COMPENSATION OF AGENT. 
(3). Compensation of subagents 
84(3)—-Where insurance agency, which was under oral agreement to pay stipulated com- 
mission to insurance broker for writing certain insurance, effected cancellations of 
policies not in good faith, commissions were due broker. W. R. O’Brien, Inc. 
Vehicle Underwriting Agency Corporation. (N. J.) ; 885 
(4). Commissions on renewals. 
84(4)—Insurance agent’s right to renewal commissions is not a vested, but is a contractual 
right which can be enforced only upon affirmative showing by agent that he has fulfilled 
terms of contract relied upon and has earned commissions provided for in contract. 
McPherrin v. Sun Life Assur. Co. of Canada. (Ia.) 
(6). Actions for compensation. 
84(6)—In action by agent to recover renewal commissions, burden of proving waiver by 
insurer of provision of contract of employment by which agent’s right to renewal 
commissions terminated upon agent’s entering employment of another insurer rested 
upon agent. To establish waiver by insurer of provision of contract by which agent’s 
right to renewal commissions terminated upon agent’s entering employment of another 
insurer, agent must show that insurer had full knowledge of agent’s entering employment 
of another insurer and that insurer thereafter agreed to assume new contractual obliga- 
tion to pay renewal commissions. Evidence held insufficient to establish waiver by 
insurer of provision of contract of employment by which agent’s right to renewal com- 
missions terminated upon agent’s enterting employment cof another insurer. McPherrin 
v. Sun Life Assur. Co. of Canada. (la.) ; ; 
84(6)—Defendant insurance agency held not entitled to nonsuit in acticn by insurance 
broker under oral agreement for stipulated commission for writing certain insurance, 
where there was evidence supporting charge that defendant canceled policies for purpose 
of rewriting insurance without paying plaintiff’s commission, notwithstanding fact that 
policies contained cancellation clause. Insurance agency sued by insurance broker under 
Gal agreement for commission held not entitled to nonsuit on theory it should not be 
compelled to pay commissions where no premiums were received, where there was 
evidence that checks for premiums. were tendered and refused. In action by insurance 
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broker against insurance agency under oral agreement fos stipulated commissions for 
certain insurance written by plaintiff, whether plaintiff was broker or agent was imma- 
terial where court found agreement by parties that insurance obtained by plaintiff and 
placed with defendant was subject to commission arrangement. W. R. O’Brien, Inc. 
v. Vehicle Underwriting Agency Corporation. ( J.) 

$ 86. EXTENT AND EXER IS OF POWERS OF AGENTS. 

§ 88. - GENERAL OR SPECIAL 

86—Insurance agent who had authority to sign, issue, and cancel policies, collect premiums, 
and approve risks in his territory, had general authority to do whatever was necessary 
to curry om insurance business in his territory. Pacific Fire Ins. Co. v. Bowers. (Va.) 

§ 90. ———- EFFECT OF PROVISIONS OF POLICY. 

90—Restrictions on authority of agent in application for life policy bind applicant unless 
violative of some valid statutory provision. Braman et ux. v. Mutual Life Ins. Co. 
of New York. (U. S.) 

§ 92. ~ EVIDENCE AS TO AU THORITY. 

92- —Admission of evidence of statements by insurer soliciting agent concerning his author- 
ity to reinstate lapsed life insurance policy held error rejudicial to insurer in action 
thereon. Colorado Life Ins. Co. v. Winegartner. (Colo.) 

92—Plaintiff suing on lapsed accident policy had burden of proving that. soliciting agent was 
duly authorized to reinstate policy as provided therein by accepting premium. North 
American Acc. Ins. Co. v. Plummer. (Md.) . 

92—Where insured relies upon act of insurer’s agent insured must show either. that agent 
had authority to act or that insurer, with knowledge of facts, ratified agent’s act. em- 
mer-Miller Development Co. v. Hudson Ins. Co. of New York. @G. D.) 

§ 95. NOTICE TO AGENT. a 

95—Notice of facts known to agent acting within scope of authority, including solicitors, 
as regards matters known to them before executing policy, is imputable to life insurer. 
Newriter v. Life & Casualty Ins. Co. of Tennessee.  (Ala.) 

95—Notice of facts coming to knowledge of agent acting within scope of authorit rosecu- 
tion of life insurance business is imputed to insurer. Newriter v. Life & ght ty Ins, 
Co. of Tennessee. (Ala.) 

95—Where fire insurers’ agent was mortgagor, insurers were not bound by mortgagor’s 
knowledge of commencement of mortgage foreclosure proceeding or sale of insured 
premises. Altshuler et al. v, New Brunswick Fire Ins. Co. et al. (N. 


es : 
95—Insurance agent’s knowledge is not imputed to principal where third party is acquainted 


with circunistances plainly indicating that agent will not advise principal. — 
Ben. Health & Accident Ass’n v. Ratcliffe. (Va.) 

(B) AGENCY FOR APPLICANT OR INSURED 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. - - IN GENERAL, 

98—Statute providing that person soliciting applicaton for life insurance shall in controversy 
between insured and insurer be regarded as agent of insurer and shall also be considered 
as agent of insurer for purpose of collecting or securing one held to determine 
status of agent. Braman et ux. v. Mutual Life Ins. Co. of New York. (U, 

98—Whether one is insurance agent or broker is question dependent on particular facts. 
Insurance agent who is unwilling or unable to sell insurance in own company to applicant, 
and therefore procures insurance in company not represented by himself, either by 
direct apjiication to company or through agent of ompeny. acts as agent of insurer and 
not of insured. Pacific Fire Ins. Co. v. Bowers. (Va.) ; 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Where insurer had sold all its assets and license of agency to issue insurance in insur- 
er’s name was canceled, that transferee of assets agreed to reinsure insurer's liability 
held vot tc authorize agency to issue policy. Where insurance agency knew_ that 
company in which it wrote policy of automobile Jiability insurance had sold all its 
assets and license of agency to insure in company’s name had been canceled, insured 
could recover from agency premium paid, since company was a to issue policy. 
Where insurance broker or agency issues policy, re is implied warranty to insured 
that insurer is in existence and is going concern. Where automobile liability policy 
was issued to freight carrier by company which had sold all its assets, that policy was 
accepted and deposited with Public Utilities Commission held not to establish validity 
of policy so as to preclude recovery of premiums by insured = agency issuing policy. 
Erie Motor Freight, Inc. v. Terminal Ton. Agency Co. 

§ 104. ets TO PRODUCE INSURANCE AND LIABILITY THERE- 

104—In action by mortgagor’s grantees to recovery loss sustained by fire from mortgagee 
who had agreed to transfer policy to grantees, evidence entitled plaintiffs to directed 
verdict. Mortgagee’s agreement to transfer insurance policies on mortgaged premises 
from mortgagor to mortgagor’s grantees was supported by consideration, where mort- 
gagee held policies as collateral security for loan. Lincoln Bank & Trust Co. v. 
Harthill et al. (Ky.) 

104—Automobile club which, in consideration of plaintiff's membership, undertook to 
recover thereon, as against objection that she had no insurable interest. In suit on 
policy. Hollender v. Bergen County Automobile Club et al. (N 

§ 106. BREACH QF CONTRACT BY PRINCIPAL. 

106- -Where insutance broker accepted insured’s offer to take pelicy insuring railroad tanks 
and their contents by filling order, contract was performed, and it was too late for insured 
to avoid its consequences. Where insurance broker had delivered policy called for by 
railroads, - railroads were bound to pay commission broker would have got had rail- 
roads not canccied policy. Whether insurance broker discharged its duty in procuring 


1470 


653 


364 


1355 





—— ee 


— 


eon 


Topical Index 


policy insuring railroad tanks and their contents so as to entitle broker to commission 
notwithstanding railroads canceled policy held for jury. As respects insurance broker’s 
right to damages for breach of contract whereby broker lost commissions, that insured 
accepted pulicy from another syndicate at lower rate than broker had secured was 
not conclusive proof that broker was negligent in canvassing market, where risks under 
two policies were different and a jury might find that faithful agent would have 


chosen syudicate which broker did choose. Smyth, Sanford & Gerard, Inc. vy. Missouri- 
Kansas-Texas R. Co. et al. (U. S.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—One taking out insurance policy on his own life may ordinarily name any person as 
his beneficiary, regardless of whether latter had insurable interest in insured’s life. 
Comegys v. National Union Assur. Soc. (Cal.). ee 4 
114—Second cousin named as beneficiary in life policy issued to insured held entitled to 
recover thereon, as against objection that she had no insurable interest. In suit on 
life policy by beneficiary who was second cousin of insured, where evidence was uncon- 
tradicted that policy was issued to insured, and not to beneficiary, failure to submit 
defense of beneficiary’s lack of insurable interest held not error. National Life & 
Accident Ins. Co. v. Stephens. (Ga.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Insured’s general creditor failing to establish insurable interest in insured goods 
was not entitled to recover from insurer even if through mutual mistake loss was made 
payable to mortgagee instead of general creditor as interest might sprees Banco 
Comercial De Puerto Rico v. Royal Exchange Assur. Corporation et al. (U. 
(2). Persons having insurable interest in general. 
115 1 constructing house held to have insurable interest in the property. Cardinal 
John Roshirt, Inc. et al. (N. Y.) Sra oe 
(5). Mortgagor and mortgagee. 
115(5)—Security deed grantor retaining possession and control of property has “insurable 
interest” in buildings erected thereon. Suttles et al. v. Vickery et al. (Ga.) 1067 
§ 116. “a ce TES INTEREST IN HUMAN LIFE OR HEALTH. 
(1) n genera 
116(1)—Generally, any reasonable expectation of pecuniary benefit to one person from con- 
tinued life of another creates “insurable interest’ in such life; essential thing being 
that policy be obtained in good faith, not for purpose of speculating on hazard of life 
in which insured has no interest. Alexander v. Griffith Brokerage Co. (Mo.) 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. WAGERING POLICIES IN GENERAL. 
119-—Business insurance policy on life of beneficiary’s branch office manager held not illegal 
as wagering policy because proceeds, after being credited to beneficiary’s profit and loss 
account, were paid to beneficiary’s employees in proportion to amounts due them. Alex- 
ander v. Griffith Brokerage Co. (Mo. 
119—Where assignment of industrial life policy on life of 11-year-old boy was one of some 
three hundred transactions by which assignee and associates bought such policies and 
speculated on profit to be made by taking cash surrender value and on chance that in- 
sured might die, assignment held invalid as wagering contract which was against public 
policy. ‘Doctrine of waiver or estoppel may not be invoked to make valid ona enforceable 


: wagering and speculative contract which is illegal because against public policy. Hack 
. Metz et al. (S. C.) 


§ 121, NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 
121—Where industrial policy on life of minor permitted a of en, only at in- 
sured’s request, assignment by insured’s mother the beneficiary, and by his father, to 
stranger held invalid, since stranger had no insurable interest in insured and since as- 
signment amounted to change of beneficiary without consent of insured. Where premium 
paid by beneficiary’s assignee on industrial life policy was paid by check to insurer’s agent 
who paid aggregate of such premium and others to insurer by own check, and insurer did 
not know of assignment, insurer held not to have waived right to oe legality of 
assignment, and was not estopped to deny liability thereof, especially where assi ent 
was invalid as “aeons contract and yhere insurer did not deny liability on icy to 
proper person. Hack v. Metz et al. (S. C.) 
123. EXTINGUISHMENT OF POLICY. 
3—Discharge of corporation’s branch office manager did not terminate corporation’s right 
as beneficiary of insurance policy on his life to receive proceeds Gureat on his subse- 
quent death. Insurance policy on life in which beneficiary had insurable interest when 
policy was issued remains in force after cessation on his life to receive peeeneee thereof 
on his subsequent death. Alexander v. Griffith Brokerage Co. (Mo.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Contract of fire insurance is contract of indemnity whereby insurer undertakes to make 
insured whole as against such loss of insured property as insured may suffer on account 
of fire, in amount not exceeding that stipulated in policy. ‘Butler v. AStna Ins. Co. of 
Hartford, Conn. (N. D.) 

124- —Provision in life policy for ‘double ‘indemnity — in case of accidental death is policy of 


“life insurance” within meaning of statutes relating to life insurance. Thompson v. 
New York Life Ins. Co. (U. S.). Saks. dasa 1151 
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§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

127—Applicant on whom operation was performed after her application and examination and 
before delivery of life policy owed duty to insurer to disclose changed condition in her 
health. Western & Southern Life Ins. Co. v. Tomasun. (lIIl.) Poapha veces se 

127—-Where insurer’s approval of application was a prerequisite to consummation of contract 
of insurance, approval of application, even though followed by issuance of life policy, 
after death of applicant and without knowledge thereof, was of no effect. Braman 
et ux. v. Mutual Life Ins. Co. of New York. (U. S.) ers The se eee 

127—Provision in application that policy should not go into effect unless applicant was in 
same condition of insurability at time application was accepted and policy issued rendered 
policy unenforceable, where insured entered hospital after application and was confined 
therein for treatment of Buerger’s disease when application 
issued. Shaner v. West Coast Life Ins. Co. (U. S.)...... 4 ; 1155 

§ 128. EXECUTORY AGREEMENTS TO INSURE. 

(1). In general. 

128(1)—That life insured’s agent to ascertain why policy applied for by insured was not 
issued was mistaken as to amount of premium did not preclude recovery on theory that 
there was no meeting of minds and no contract, especially where agreement in writing 
specified amount of premium. ‘Reed v. Prudential Ins. Co. (Mo.) 

(2). Actions on agreements. 

128(2)—In action on life insurance contract where policy was unissued at insured’s death 
almost two years after making of application, evidence that insurer’s local agents 
answered insured’s inquiries regarding disposal of application with information tending 
to cause belief that insurance would finally be consummated sustained recovery against 
insurer on theory that insurer was estopped to deny approval of application. In action 
on life insurance contract, where insurer did not plead or prove that policy would have 
provided for forfeiture for nonpayment of premiums, if issued, or would have made 
payment of loss dependent upon payment of premiums, nonpayment of premiums for 
almost two years did not’ preclude recovery. In action on life insurance contract, 
although xnere was no direct evidence as to contents of application, finding that plaintiff 
was made beneficiary thereto held authorized. In action on life insurance contract, testi- 
mony, of insured’s agent to ascertain why policy was not issued, that she believed that 
insurer had approved application because of statements of insurer’s agents, held com- 
petent, where plaintiff claimed insurer was estopped to deny acceptance of application. 
In action on life insurance contract, insurer held entitled to credit for amount of upaid 
premiums accrued upon policy at time of insured’s death. Reed v. Prudential Ins. 


Co. (Mo.) Ss ba . a bd aOR CRA AGS ‘ te Gash aeiiias 

§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 

129—Insured may properly rely on information from insurer’s agent in procuring policy. 
Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 

129--Agent to whom insurer sent blank fire policies and policy register and certificate from 
state insurance commissioner, with authority to issue policies and to collect premiums 
thereon, and to whom insurer referred insured upon notifying insured of cancellation of 
policy, was “recording agent,” and not mere “soliciting agent,’’ and hence insurer was 
liable on reinstated policy issued by agent. Agent to whont insurer sent blank fire 
policies and policy register and certificate from state insurance commissioner, with 
authority to issue policies and to collect premiums thereon, and to whom _ insurer 
referred insured upon notifying insured of cancellation of policy, had apparent author- 
ity to represent to insured that fire policy canceled for three months was extended three 
months after date of expiration contained in policy, and hence insurer was liable for 
loss occurring during extended period. Fillgraf v. First Nat. Ins. Co. of America 
(Ta.) Sere re arenas 
Where life insurance agent had authority to take application and collect premium, 
agent’s receipt of premium and application constituted receipt by insurer, although agent 
never communicated fact of receipt to home office. Reed v. Prudential Ins. Co. (Mo.) 
Restrictions on power of agent, in application for life policy which provided that no 
agent except certain officers of insurer could bind insurer by making promise respecting 
benefits under policy or accepting representations or information not contained in 
application, were notice to applicant of lack of authority of soliciting agent to make 
any contract of insurance except as authorized by application. Braman et ux. v. 
Mutual Life Ins. Co. of New York. (U. S.) ‘ 3 
That fire policies issued through insurance department of bank were physically kept 
in escrow Cepartment of bank to be delivered to purchaser of real estate on full per- 
formance did not show authority of clerk in escrow department to issue policies or to 
change terms of policies already written. Allen et al. v. Merchants’ Fire Assurance 
Corporation. (Wash.) 

§ 130. APPLICATION OR 

(1). In general. 

130(1)—Application for life policy which was subject to approval by insurer was in effect 
offer which was revoked by death of applicant, and his death destroyed subject-matter 

of offer. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 

130(1)—Life insurance company may accept or reject applications as it sees fit. American 
Life Ins. Co. v. Nabors. (Tex.) ; , he 


(2). Necessity of acceptance and approval. 
130(2)—Provisions of application for life policy that to effect present insurance first premium 
must have been paid in cash to soliciting agent, conditional receipt signed by secretary 
of insurer and countersigned by agent must have been issued and application must have 
been approved held conditions precedent to taking effect of policy. Where application 
for life policy provided that immediate insurance would be effected on approval of 
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application by insurer, up to time of approval, there was no contract of insurance. 
Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
(4). Effect of delay. 
130(4)—-Insurance company, having solicited and obtained applications for insurance and 
having received payment of premiums, is bound either to furnish indemnity state has 
authorized it to furnish or decline within reasonable time. Insured’s delay in passing 
on application cannot be construed as acceptance which will support action ex contractu, 
but applicant will not be charged with same degree of diligence as insurer, and insurer 
may be held liable for actual damage not exceeding amount of insurance purchased if it 
delays notice of rejection, and may not complain of inexcusable delay because of its 
agent’s dilatory conduct or inefficiency. In applicant’s action against insurer for agent’s 
negligence in withholding application and premium solicited by him insuring plaintiff 
against injury in automobile evidence held to support finding that plaintiff’s injury was 
accidental, though some evidence indicated it was intentionally inflicted by third party. 
Stark v. Pioneer Casualty Co. et al. (Cal.) eee aa ad cleat ee ee ee 
130(4)—Mere delay in passing upon application for insurance is generally not sufficient 
within itself, to create estoppel to assert that application was not approved or ac- 
cepted, even though premium is retained. Reed v. Prudential Ins. Co. (Mo.) bo Nica 
130(4)—Insurer held not liable in tort for delay in passing upon application for life policy 
where applicant died pending decison. American Life Ins. Co. v. Nabors. (Tex.) 
130(4)—Delay in issuance of life policy caused by insurer’s agent’s failure to correctly fill 
in blank application held not to give right of action in tort against insurer, where appli- 


cant was killed before delivery of policy. Chittum et al. v. Commonwealth Life Ins. Co. 
(W. Va.) aes 


(6). Effect of acceptance and approval. 
130(6)—-Where contract provides that insurance shall be in force upon approval of applica- 
tion, there is completed contract upon such approval, without issuance of policy. Reed 
v. Prudential Ins. Co. (Mo.) : wr kacive snaae 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Original oral contract entered into between contractor and insurer’s agent to issue 
fire policy on certain property in designated amount in contractor’s name held complete 
and binding. Cardinal v. John Roshirt Inc., et al. (N. Y.) 
132. BINDING SLIPS OR MEMORANDA. 
--Evidence that insured’s agent sought insurance and that insurer gave binding receipt 
which was retained without objection and that agent paid premium established mutual 
assent of parties to contract and insured’s acceptance of binding receipt, and hence 


notice to insurer of insured’s acceptance was not necessary. Bankers’ & Shippers’ 
Ins. Co. of New York v. Murdock et al. (U. S.) 


§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 

§ 133(1)—Insurance commissioner has duty to examine all forms of life policies proposed to 
be issued, and to disapprove use of any which are not in compliance with statutory pro- 
visions for a standard life policy, and same duty is imposed upon commissioner with 
respect to form of health and accident policies. Life policy providing for payment to 
insured if he be living, on certain date, or to his estate in event of his death, and for 

' total disability benefits, constituted “life insurance policy’ within meaning of Code 
classifying kinds of insurance. That life policy also contained disability benefits pro- 
vision did not constitute policy “health and accident policy” within meaning of Insur- 
ance Code requiring performance of certain conditions as prerequisite to effecting of 
health and accident insurance. Life policies containing provisions which operate to 
safeguard life insurance against lapse, or provide for payments during lifetime of in- 
sured of an annuity in event of total and permanent disability of insured, 
are not within purview of health and accident insurance provisions of Insurance Code. 
Kearns v. Penn Mut. Life Ins. Co. _(Wash.) 

§ 134. I'APERS ACCOMPANYING POLICY. 

(2). Necessity of attaching copy of application. 

134(2)—-Under statute, application for insurance cannot be considered part of policy or be 

admitted in evidence unless attached to policy, but statute does not relieve insurer of 


liability on policy because copy of application is not attached. Century Life Ins. Co. 
vy. Counts. (Obla.) 


(3). 
134(3)--Insurer could not complain on ground that insured’s signature was omitted from 
copy of application attached to policy where insurer made the copy. Century Life Ins. 
Co. v. Counts. (Okla.) ; 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—To create insurance contract, policy need not be actually issued and delivered to 
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132 
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insured. Kearney County Farmers’ Mut. Ins. Co. v. Howard. (Neb.) 1090 


(3). Conditional delivery or acceptance. 
136(3)—Insurer’s acceptance of application and issuance of policy thereunder and delivery 
of policy to local agent completes contract as of time of delivery only where delivery 
to local agent is for unconditional delivery to insured. Pierce v. Life Ins. Co. of 
Virginia. (Ga.) ; aaa 
(4). Effect of condition as to delivery while insured is in good health. 
136(4)—-Insurer’s liability under life policy depends upon actual condition of insured’s health 
when it was issued within condition in policy requiring sound health. Palyo v. Western 
& Southern Life Ins. Co. (Pa.) .... 
136(4)—Rule that misrepresentations in application do not avoid life policy unless they 
contribute to or cause insured’s death includes statements that, unless at time of making 
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of application or delivery of certificate applicant be in good health, certificate shall not 
take effect, and there shall be no liability thereunder. Sappington v. Central Mut. 
Ins. Ass’n. (Mo.) , 
136(4)—Clause in life policy requiring insured to be in sound health at time of execution 
of policy is intended to protect insurer against change of condition after application 
and examination is made and before execution of contract. National Life & Accident 
Ins. Co. v. Ware. (Okla.) satan oe 
136(4)—Provision in industrial life policy that insurer assumes no obligation thereunder unless 
insured is in sound health at date of policy, is binding on insured. Provisions in in- 
dustrial life policy conditioning liablity on insured’s ‘“‘sound health” at time of issuance 
means that insured must not then have any serious disease, or one directly tending to 
shorten life, as distinguished from temporary ailment or indisposition. Requirement in 
industrial life policy that insured be in ‘sound health” or reasonable belief that insured 
was in good health, but good health in fact was required. American Nat. Ins. Co. 
v. Smith. (Tenn.) 
136(4)—Assignee of beneficiary of life policy providing that policy should not take effect 
unless insured was in sound health at its date could not recover, where insured at time 
of issuance of policy was suffering from malignant condition of abdomen which after- 
wards caused his death, through insured believed he was in sound health. American 
Nat. Life Ins. Co. v. John R. Corley Co., Inc. (Tex.) 
13€(4)—Provision of application that proposed life policy shall not take effect unless and 
until delivered to and received by insured, beneficiary, or by person agreeing to pay 
premiums during insured’s continuance in good health held condition precedent to taking 
effect of policy. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
136(4)—Provision in application that policy should not go into effect unless applicant was 
in same condition of insurability at time application was accepted and policy issued 
and that applicant continue in good health until policy was delivered and first premium 
paid is valid. Shaner v. West Coast Life Ins. Co. (U. S.) ed 
136(4)—Issuance of postdated industrial policy on application of one unaware of his unsound 
condition and sending thereof to local office, held not constructive delivery of policy and 
consummation of insurance contract, in view of intervening manifestation of insured’s 
unsound condition and policy provision exempting insurer from liability unless insured 
was in sound health on date policy was delivered, and insurer’s rules requiring local 
agent to ascertain whether insured was still in good health before delivering policy and 
prohibiting delivery before date of issuance. Pierce v. Life Ins. Co. of Virginia. 
(Ga.) 3 Sain : ‘ 
§ 137. TAYMENT OF PREMIUM OR DUES. 
(i). Necessity of payment to bind company. 
137(1)—Where policy provides that it will not become operative until initial premium is 
actually paid, its payment is condition precedent to putting policy in operation. Reli- 
ance Jife Ins. Co. of Pittsburgh v. Lowry. (Ala.) Ae 
137(1)—Provisions of application for life policy that to effect present insurance first 
premium must have been paid in cash to soliciting agent, conditional receipt signed by 
secretary of insurer and countersigned by agent must have been issued and application 
must have been approved held conditions precedent to taking effect of policy. Braman 
et ux. v. Mutual Life Ins. Co. of New York. (U. S.) ; ee ; 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Provision that policy shall not take effect unless policy is delivered to insured and 
first premium paid during good health of insured is valid. Provision that policy shall 
not take effect unless policy is delivered to insured and first premium paid during good 
health of insured protects insurer against change of health between time of application 
and time of delivery. Pierce v. Life Ins. Co. of Virginia. (Ga.) 
137(2)—-Where life policy provided that insurer incurred no liability until delivery of policy 
and payment of full first premium during lifetime of insured, policy sent to insurer’s 
agent was not sent for unconditional delivery but for delivery after payment in full of 
first premium, and, when such payments had not been made in lifetime of insured, bene- 
ficiary acquired no rights under policy. Karp v. Metropolitan Life Ins. Co. Mich.) 
137(2)—Provision in application that policy. should not go into effect unless applicant 
was in same condition of insurability at time application was accepted and policy issued 
and that applicant continue in good health until policy was delivered and first premium 
paid is valid. Shaner v. West Coast Life Ins. Co. (U. S.)... : , 1 
(3). What constitutes payment in general. 
137(3)—Present insurance held not effected by insured’s receiving from agent receipt for 
premium under life policy providing for present insurance, if conditional receipt signed 
by secretary of insurer and countersigned by agent is issued, where applicant received 
an informal receipt written, out on back of blank check or note, signed only by 
soliciting agent. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Stipulation which is clearly part of policy and wholly exempts insurer from liability 
for death from specified diseases and limits liability for accidental death, when insured is 
engaged in hazardous undertaking is valid because parties to policy have right to make 
whatever insurance contract_they desire provided contract is not in violation of law, or 
contrary to public policy. Church Members Relief Ass’n v. Felker. (Ind.) oan 
138(1)—Provisions restricting insurer’s liability will be given effect unless they are unreason- 
able, illegal, or contrary to public policy, notwithstanding forfeitures of policies are 
not favored, and will not be permitted unless clearly established. Citizens’ Ins. Co. of 
New Jersey v. Railey et al. (Ky.) 1 


1 


138(1)—Parties to insurance contract have right to assume or not assume certain risks, and 
Supreme Court must enforce contracts as they are written, unless they are contrary to 
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ke of sists or to some public policy. Lavender et al. v. Volunteer State Life Ins. 
0. (Miss. 
138(1)—Parties have right to make insurance contracts where not contrary to law or public 
policy. New York Life Ins, Co. v. Ware. (Miss.) or a ef 
138(1)—Parties can make such contract for insurance as they may see fit, provided contract 
is not incontravention of law. Kearns v. Penn Mut. Life Ins. Co. (Wash.) 
(2). Discrimination between insurants. 
133(2)—-Bonus agreement by which insured would receive certain percentage of cash premiums 
insurer received from policies written in California would be contrary to Jaw, if made 
after i917, under statute prohibiting insurance companies from offering special induce- 
nients not set owt in policy for acceptance of insurance contracts. Hine v. State Life 
Ins. Co. cf Indianapolis, Ind. (Cal.) 
$ 140%. 
140%4—Statute forbidding industrial life insurance companies from issuing more than $500 
insurance on any one life would not bar recovery of less than that amount under policy 
which was in half benefit only, though face amount of policies issued exceeded $500. 
Cobbs v. Unity Industrial Life Ins. Co. (La.)., 
§ 141. ESTOPPEL OR WAIVER AS TO DEFEC 
(1). In general. 
141(1)—Estoppel cannot, in itself, give right to cause of action on policy, but insurer may 
be estopped from asserting that it did not approve or accept application for insurance. 
In action on unissued life policy, representatives of insurer in charge of its local office 
held to have had authority to impart information to insured or his agent regarding dis- 
posal of insured’s application, and estoppel, of insurer to assert that it did not accept 
application could be based on such statements of agents. Reed v. Prudential Ins. Co. 
oS ee ; ; a ae akateaiarse me 
141(1)—In application for life policy, provisions requiring good health at date of delivery 
before liability attached may be waived. Wood v. Kansas City Life Ins. Co. (Mo.) 
(2). Payment of first premium. 
141(2)—-General agent of life insurance company, notwithstanding contrary provisions to ap- 
plication, held authorized to agree that insurance should go ito immediate effect not 
withstanding nonpayment of first premium, and to waive payment of first premium. 
Massachusetts Mutual Life Ins. Co. v. Sexton (Ky.) ; : 
(sh. 3 By acknowledgment of receipt of premiums. 
141(3)—Insurer held precluded from defense that premium on life policy was unpaid, where 
policy provided that insurance granted was in consideration of application therefor, 
copy of which was attached, and of payment of annual premium, and of payment of like 
premium on certain day in each succeeding year, which provision was conclusive evi- 
dence of payment of premium. Kamischer v. John Hancock Mutual Life Ins. Co. (Cal.) 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Equity will reform insurance policy so as to make it accord with and represent in- 
tention and agreement of parties. Flimin’s Adm’x v. Metropolitan Life Ins. Co. (Ky.) 
(3). Fraud and mistake in general. 
143(3)—Where insurer by mistake attached to policy double indemnity rider instead of rider 
for waiver of premiums in event of disability, and insured retained policy under mis- 
taken belief that it was in conformity with his applications, mistake was “mutual” and 
could be corrected in suit by insurer. Flimin’s Adm’x v. Metropolitan Life Ins. Co. 
(Ky.) 
143(3)—Where cc f f p f 
policy protect any other person, and insured’s agent agreed to issue policy, but insurer 
inserted in the policy certain statements respecting ownership, and conditions and mort- 
gagee clause not requested, intended, or assented to by insured and without his knowl- 
edge such conduct held fraud on insured, justifying reformation of policy. Cardinal v. 
John Roshirt, Inc., et al. (N. Y.) Rants a otn eu ku etom Daten tens eetetas 
143(3)—Insurance policy may be reformed to carry out intentions of parties after loss, 
when evidence of mutual mistake is clear and convincing. Davis et al. v. Universal 
Ins. Co. (Okla.) aa a gialha loners Severe f 
143(3)—Where insurer’s agent, believing that fire policies in first mortgagee’s possession had 
been duly transferred to purchaser of insured premises at foreclosure sale, assured pur- 
chaser’s agent that such transfer had been effected, but inadvertently omitted to mail 
necessary indorsement to first mortgagee, mutual mistake entitled purchaser to refor- 
mation after loss. United States Fire Ins. Co. of New York v. Wooten (U. S.) 
143(3)—Where insurer’s agent admitted that partners may have told him to write their 
names in fire policy, which agent wrote in name of wife of one of partners, and partners, 
because of failure to read policy, did not learn of mistake until after loss occurred, 
there was “mutual mist-ke’’ authorizing reformation of policy. National Reserve Ins. 
Co. of Illinois v. Scudder et al. (U. 5S.) 
(4). As to property or interest covered. peat 
143(4)—Rain policy taken out by automobile race association held properly reformed to con- 
form to application so as to indemnify against loss of expenses incurred in promotion 
of race instead of against loss of income, where evidence of character of insurance asked 
for and agreed to be provided was clear, though such policies were not generally written 
for income producing events _and no other insurer would issue such policy. Wisconsin 
Auto Racing Ass’n, Inc. v. Home Ins. Co. (Wis.) : 
(8). Right to reformation. : : 
143(8)—-Where purchasers, pursuant to land contract, carried mutual fire policy as insured, 
making loss payable to “holders of deed’”’ as their interest might appear, and purchasers 
defaulted on assessment and policy was duly suspended as to them, court properly found 
that purchasers were without rights where purchasers and vendors’ assignees sought to 
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reform policy so as to entitle such assignees to notice of assessment. Brink et al. v. 
State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 

143(8)—Where plaintiff was otherwise entitled to have liability insurance policy reformed, 
his failure to read the policy until after happening of accident held not fatal to his 
right to have policy reformed. Broida v. Travelers’ Ins. Co. (Pa.) 

143(8)—As regards right to reformation, agent for purchaser of insured premises at ‘fore- 
closure sale could rightfully rely on assurance of insurer’s agent that fire policies, in 
first. mortgagee’s possession, had been duly transferred to such purchaser, where agent 
intended to make transfer but inadvertently omitted to mail necessary indorsement to 
first mortgagee. United States Fire Ins. Co. of New York v. Wooten. (U. S.) 

143(8)—Insured’s mere failure to examine fire policy does not constitute such negligence or 
laches as will bar reformation after loss. National Reserve Ins. Co. of Illinois v. Scud- 
der et al. (U. S.) 

143(8)—That assistant to promoter taking out rain ‘policy ‘for auto racing association, who was 
also licensed insurance agent, was insurer’s agent under statute would not affect right 
to reformation of policy indemnifying against loss of income so_as to indemnity against 
loss of expenses incurred in conformance with application. Wisconsin Auto Racing 
Ass’n, Inc. v. Home Ins. Co. (Wis.) 

§ 144. MODIFICATION. 

(1). In general. 

144(1>—Bonus contract by which insured, as inducement for his policy, was to receive cer- 
tain percentage of cash premiums insurer received from policies written in California 
through year 1¢21 held not construable to include percentage of premiums collected from 
policies written in 1922 and thereafter, by correspondence in which insured decided to 
to exercise opticn tc continue policy as paid-up insurance and insurer stated bonus agree- 
ment would be paid up, because correspondence related only to policy and original bonus 
agreement and did not express any intention to make new bonus agreement. Hine v. 
State Life Ins. Co. of Indianapolis, Ind. (Cal.) 

144(1)—Provision in application relating to taking effect of life insurance where premium is 
not paid to agent at time of application, held subject to modification by subsequent 
parol agreement. Massachusetts Mutual Life Ins. Co. v. Sexton (Ky.) .... 

(2). Fowers of agents and brokers. 

144(2)—Insurer held not to have extended coverage of life policy providing for disability 
benefits only if insured was less than sixty years of age at time of commencement of 
disability, because of letters written by insurer where letters were written by officers 
or agents not authorized to make extension of insurance under terms of policy. Pru- 
dential Ins. Co. of America vy. Brookman. (Md.). 

144(2)—That fire policies issued through insurance department ‘of bank were physically kept 
an escrow department of bank to be delivered to purchaser of real estate on full per- 
formance did not show authority of clerk in escrow department to issue policies or to 
change terms of policies already written. Allen et al. v. Merchants’ Fire Assurance 
Corporation. ( Wash.) 

(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION, 
1). In general. ; 

146(1)—Where insurance contracts are unambiguous, they must be construed according to 
the plain and ordinary sense of the terms used by the parties. Goldsby v. Gulf aes" 
Ins. Co. (Fla.) 

146(1)—Where two policy provisions are absolutely repugnant to one another, provision aie 
advantageous to insured will be enforced and other provisions ignored. Inter-Ocean 
Casualty Co. v. Alford. (Ga.) 

146(1)—Insurance contracts are construable in light of parties’ intention. 
Ins. Co. of Virginia. (Ga.) 

146(1)—Clauses of accident policy are to be construed as constituting contract between par- 
ties intended to be complete and harmonious instrument designed to accomplish reasonable 
end, and every word and phrase must be presumed to have been employed with be 
and be given meaning and effect whenever practicable. Wrobel v. ‘Gaaneal aie, 
Fire & Life Assurance Corporation. (Mass.) 

146(1)—Parties to insurance contract have right to assume or “not assume ‘certain risks, ‘and 
Supreme Court must enforce contracts as they are written, unless they are contrary to 
aa * “— or to some public policy. Lavender et al. v. Volunteer State Life Ins. 
o. (Miss ; % 

146(1)—Clear and unambiguous insurance contract must be construed as any ‘other contract, 
and plain unequivocal language thereof given its plain a Adams v. Metropolitan 
Life Ins. Co. (Mo.) ae Rites 

146(1)—In construing insurance contract, pertinent provisions of. entire ‘instrument should 
be considered. Himelbloom v. Metropolitan Life Ins. Co. (Neb.) : 

146(1)—Policy should be given reasonable construction as to effectuate purpose for which 
it was made. Oswald v. Equitable Life Assur. Soc. et al. (Neb. 

146(1)—Natural and obvious meaning of insurance policy controls rather ‘than forced or 
strained construction. Davis v. Aitna Life Ins. Co. (Nebr.)... 

146(1)—-Life yolicy must be construed according to its terms in determining whether insured 
or irrevocable beneficiary, during former’s lifetime, did anything militating against 
beneficiary’s claim of right to elect between options in policy as to method of paying 
indemnity to her on insured’s death. Insurance policies are construed like other contracts. 
Ieine v. State Mutual Life Assur. Co. of Worcester, Mass. (N. 

146(1)—Law does not favor forfeitures of insurance policies. Westbrook v. 
Life Ins. Co. (N. C.) 


146(1)—Parties should not be deemed to have chosen wrong words in heading clause in 
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policy if another construction which gives harmonious effect to heading and clause to- 
gether can reasonably be found. Pennsylvania Co. for Insurances on Lives and Granting 
Annuities v. Ohio Farmers’ Ins. Co. (Pa. 

146(1)—Intention of parties as evidenced by contract of life insurance is to be mc ade 
tive. Capuano v. Boghosian et al. (R. I. 

146(1)—Ljife policy is contract between insurer and insured which establishes 
relationship between parties, whose rights are measured by 
v. New York Life Ins. Co. (Tenn.) 

146(1)—True meaning of life policy may not be varied to meet the exigencies of an owner 
who, during 17 years, took no action to enforce his rights. Sanderson v. Postal, Life 
Ins. Co. of New York. (U. S.) 

146(1)—In action to recover on life policy, application providing that it was subject to 
approval of insurer would be accepted as contract of parties notwithstanding paragraph 
containing provision was in small tyoe where type was clearly legible and was of kind 
used in publication of legal notices. Braman et ux. v. Mutual Life Ins. Co. of New 
2Obes, CUs Be acs ss ee eee ; o ot 

146(1)—In construing insurance contract, specific provisions must control over general 
provisions. Clark v. North River Ins. Co. (U. S.) 

(2). Language of policy. 
-Words employed in insurance contract must be so ure as to make effective 


e sffec- 


" contractual 
terms of contract. Favazza 


146(2) 


general insurance purpose, Bahneman v. Prudential Ins. Co. Minn.) 
146(2)—Insurance policy is a ‘‘contract” to be construed according to ‘its sense and meaning 
as collected from terms used therein, which terms are to be understood in their plain, 
ordinary, and popular sense, unless they have ut in respect to subject-matter, as 
iar he distinct from popular 


by known usage of trade or the like, acquired pecul 
sense of same words. Adams v. Metropolitan Life Ins. 0. 

146{2)—In interpret ing mutual fire policy, parties’ intention on be gathered from language 
employed, and, when two a are possible, the one that preserves policy should 
he ‘adopted. Rascler et al. Worth Mutual Fire Ins. Co. of Butler County. (Pa.) 

146(2)—Clear and iin policy terms must be given effect, although doubt as to 
meaning of policy should be resolved in insured’s favor. Lucas v. John Hancock Mut. 
Life Ins. Co. (Pa.) ; ; 4 

(3). Liberal or strict coustrection. 

146(3)—Ambiguity in insurance — is resolved against insurer. Housh vy. Pacific States 
Life Ins. Co.. (Cal.) : 

146(3)—Where restrictions on use of automobile appeared on back of rental agreement 
between bailee and owner renting automobiles without drivers, and where not specifically 
made part of public liability policy, any ambiguity existing ark, ae be construed 
against insurer. Universal Indemnity Ins. Co. v. Tenery et al. (Col. 

146(3)—Rule that insurance contracts must be construed against weer does not apply 
where contracts are unambiguous. Goldsby v. Gulf Life Ins. Co. (Fla.).... 

146(3)-—Insurance policy must be liberally construed in favor of object to * accomplished, 
and strictly against insurer. Prudential Ins. Co. of America v. ieee, ¢ Ga.) 

146(3)—Insurance contracts will be construed most strongly against insurer. McCoy e 
v. New York Life Ins. Co. (Ia.). 

146(3)—Policy should be construed to effectuate indemnities to insured or his dependents 
against loss rather than to defeat such indemnities, and, where any reasonable construc- 
tion can be placed on policy that will prevent defeat of insured’s indemnification for loss, 
that construction should be given to policy. When policy is ambiguous, or is susceptible 
of two different oonepustintn, that construction should be given which is most favorable 
to insured. Church Members Relief Ass’n v. Felker. (Ind. ) 

146(3—Where insurance policies are ambiguous or are reasonably susceptible of different 
constructions, courts will adopt construction most favorable to insured. Federal Life 
Ins. Co. v. Bolinger. (Ind. ; 

146(3)—Health and accident oR where uncertain, must be construed ‘against insurer 
and liberally in favor of insured to accomplish their purpose, and ow to avoid 
forfeitures. Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) 

146(3)—Rule requiring construction of policy favorably to insured does not permit strained 
or unwarranted construction. Soukup v. Halmel et al. (Ill.) 

146(3)—Ambiguous words in policy must be construed in favor of insured. Federal 
Union Life Ins. Co. of Cincinnati, Ohio v. Richey’s Adm’x. (Ky.) ‘ 

146(3)—Ambiguous words in insurance contract will be construed in favor of 
Federal Life Ins. Co. v. Sivels. (Ky.) mis aad 

146(3)—Insurance policies, where ambiguous _ or doubtful, are construed strongly against 
insurer. Allison v. A&tna Life Ins. Co. (La.) ‘ 

146(3)—Any conflict between insuring or other clause ‘of olicy and insured’s application as 
to time when policy would become effective or would terminate must be resolved in 
manner most favorable to insured. Kennedy v. National Accident & Health Ins. Co. 
(Mo.) 

146(3)-—Ambiguous, uncertain, or doubtful clause in insurance policy ‘should be construed 
against insurer. Hallock v. American Casualty Co. . 

146(3)—Rule that ambiguous or inconsistent terms of life policy should be construed in 
insured’s favor does not justify imposing of insurance risk not anee Himelbloom | 
v. Metropolitan Life Ins. Co. (Neb.) . F 

146(3)—Policy is liberally construed in insured’s favor in cases of ’ doubt. ‘ Oswald v. 
Equitable Life Assur. Soc. et al. (Neb.) . 

146(3)—-Courts look with disfavor on forfeiture ‘clauses in insurance policies, ‘and _condi- 
tions creating forfeitures will be construed most strongly against insurer and never 
extended beyond strict words of policy. Court will never seek construction sustaining 
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forfeiture clause in insurance policy, if one which will defeat it is reasonably deducible 
from terms or words thereof. Insurance policy will be liberally construed & uphold 
contract. FEaylor v. State Mut. Life Assur. Co. of Worcester, Mass. (N. J. 

146(3)---Jnsuranc: policies will be literally construed to uphold contract, and pa AR creat- 
ing fcrfeiture will be construed strongly against insurer. Jablonski v. Girard Fire & 
Marine Ins. Co. (N. 

146(3)—If there is doubt as to sense in which parties employed language of life policy 
and it is fairly susceptible of two interpretations, one more favorable to insured will 
be adopted. Clott v. Prudential Ins. Co. of America. (N. 

146(3)—Forfeitures of insurance policies are not favored by courts. Insurance contract 
under which it is sought to create forfeiture will be construed most strongly against 
insurer, and will not be extended beyond strict words of policy. Budrecki vy. Fire- 
men’s Ins. Co. of Newark, N. J. (N. J.) pe eae ; esha ROOT 

146(3)—Rule requiring construction of policy favorable to insured applies only where 
language thereof is ambiguous. Sneddon v. Massachusetts Protective Ass’n, Inc. 
(N. M.) 

146(3) Doubt or ambiguity in construction of insurance contract must be resolved ‘against 
insurer. Shaw v. Citizens’ Casualty Co. (N. Y.) . 

146(3)—Provision of life and accident policy exempting insurer from liability under. cer- 
tain conditions will be construed strictly against insurer. National Life & Accident 
Ins. Co. ef Nashville, Tenn. v. May. (Okla.) ae 1049 

146(3)—-In interperting mutual fire policy, parties’ intention must be gathered “from. language 
employed, and, when two a are possible, the one that preserves policy should 
be adopted. Kaseler et al. Worth Mutual Fire Ins. Co. of Butler County. (Pa.) .. 359 
146(3)—Clear and nishidanee policy terms must be given effect, although doubt as to 
meaning of policy should be resolved in insured’s favor. Lucas v. John Hancock 
Mut. Life Ins. Co. pi at pate 

146(3)- ee policy must be construed most strongly against ‘insurer. Mussouri State Life 
Ins. Co. Compton (Tex.) 

146(3) Agiiiguitics and uncertainties in life policy must be resolved against insurer. 
State Mutual Life Assurance Co. v. Stapp et al. (U 

146(3)-—Rule that ambiguity in insurance contract will be tesolved in favor of insured is 
inapplicable where contract is unambiguous and strained construction will not be resorted 
to to raise ambiguity. Minnesota Mut. Life Ins. Co. v. Cost. . 

14643)—-Doubtful language on theft policy should be taken most strongly against insurer. 
Gross et al. v. Fidelity & Deposit Co. (U. S.) 

146(3)—Ambiguous life policies should be construed in favor of assured and so as to nee 
forfeiture of assured’s rights. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) 

146(3)—-Courts cannot by strained construction extend double indemnity coverage a 
for. Davis v. Jefferson Standard Life Ins. Co. (U. S.) 

146(3)—Accident policy must be construed most strongly against insurer. Howes v. United 
States Fidelity & Guaranty Co. (U. S.) ; 

146(3)—Papers prepared by insurance company, meaning. of which is doubtful, “will be con- 
strued most strongly against company. American Credit-Indemnity Co. of New York v. 
E. R. Apt Shoe Co. (U. S.) : Sakmeeh ewe band ieee aS a 

146(3)—Insurance folicies should be construed liberally in favor of insured and their 
beneficiaries. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

146(3)—While insurance contracts are to be liberally construed in favor of insured, courts 
must construe policies which parties have made and cannot write contracts for them. 
Gomes ¥: “Metronoitan Tate Ins. Co. Va.) «5 osc cs owt ee 1294 
146(3)—Fire policy must be construed in favor of insured. Valenti v. Imperial Assur. 
Co. (Vt.) : 1391 
146(3)—-Insurance policies are liberally construed in favor ‘of object to be accomplished by 
insurance, and conditions of policies are to be more strictly construed against insurer 
where terms are uncertain. Collins v. Northwest Casualty Co. (Wash.) 
(5). Effect of prior decisions. 

146(5)—Insurance contract made after rendition of Supreme Court decisions holding that 
provision of original life policy avoiding liability for insured’s death by suicide within 
year was not revived by reinstatement of policy must be regarded with reference thereto 
and governed thereby. American Life Ins. Co. of Alabama et al. v. Russell. (Ala.) 

§ 147. — LAW GOVERNS. 

2). Place of contract. 

147(2)— ia on life policy held governed by law of Michigan, where policy was issued 
and delivered and where insured was living. In action on life policy issued and de- 
livered in Michigan, Kentucky court would be bound by Michigan rule for determining 
materiality of misrepresentation in application if rule was of substantive law, but 
would not be bound if rule was of evidence. Chamberlain v. National Life & Accident 
Ins. Co. (Ky.) ivi sue. eas 

147(2) —Accident policy executed in Missouri by “Missouri citizen and insurance company 
there doing business held governed by Missouri suicide statute which was part of policy. 
Metropolitan Life Ins. Co. v. Siebert et al. (U. 

147(2)—-Life insurance contract made in Colorado “with foreign insurer held subject to 
Colorado statute erining insurer’s liability in case of default in payment of premiums 
after three years. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) 

(4). Effect of provisions of policy on application. 

147(4)—Where life policies were entered into with Russians in Russia and were payable 
there in imperial rubles, primarily from funds accumulated in St. Petersburg for that 
purpose, by New York insurance company, permitted to do business in Russia on con- 
ditions, also expressed in the policies, that all disputes in connection with company’s 
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business should be settled according to Russian laws and that all Russian obligations 
should be guaranteed by all the property of the company, Russian law determines 
company’s obligation to policyholders, irrespective of where suit is brought. Dougherty 
v. Equitable Life Assur. Soc. of United States. (N. Y.) 
§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 
149—Indorsement on insurance policy, partially filled in in ink and inserted after form of 
policy was printed, if containing provisions antagonistic and irreconcilable with others of 
policy, would take precedence over and eliminate from policy such other provisions. 
Smooth v. Metropolitan Life Ins. Co. (La.) 
§ 151. CONSTRUING TOGETHER POLICY AND ACCOM” :NYING PAPERS. 
(1). In general. 
151(1)—Where notice sent insured with policy stated that insured should see that dues were 
paid on or before first day of each month and secretary of insurer, by deposition in 
action on policy by beneficiaries, so interpreted notice, premium held payable on or 
before first day of succeeding month, regardless of stipulation in policy for payment on 
or before last day of immediate month. Seer an W. O. W. v. Rhyne et al. 
(Miss. ) ; ; 973 
(2). Application as part of contract. 
151(2)—Application not incorporated in insurance policy or attached thereto is not part of 
contract. Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 
151(2)—Under statute, application for insurance cannot be considered part of policy or 
be admitted in evidence unless attached to policy, but statute does not relieve insurer 
ef liability on pelicy because copy of application is not attached. Century Life Ins, 
Co. v. Ccunts. (Gkla.) 261 
151(2)—Where purported application for health and accident policy was attached to and made 
part of policy deiivered, accepted, and declared upon in suit instituted upon policy, 
application coulkl not thereafter be repudiated by insured. Mutual Ben. Health * 
Accident Ass’n v. Ratcliffe. (Va.) 
§ 152. CONSTRUING STATUTES AND ‘CHARTER, ‘BY- LAWS, ‘OR RULES or* 
INSURER AS PART OF POLICY. 
(3). Statutes and ordinances. 
152(3)—-Statutory provision for term insurance after default in payment of premium must 
be read into life policy giving no options because of insured’s indebtedness to insurer. 
ae v. Metropolitan Life Ins. Co. (Cal.) 
3)—That application for insurance was by its terms part of life policy and purported to 
ap that policy should not be effective unless Erst premium installment had been 
paid before death, held not to change effectiveness of acknowledgment in policy that re- 
ceipt of premium was conclusive evidence of its payment even though po icy stipulated 
~ acknowledgment should not be bindin 
John Hanceck Mutual Life Ins. Co. ( 423 
(3 )—Statute imposing liability, as nae. heey to third persons, on owner ’ “renting 
automobiles without drivers, unless owner carries public liability policy insuring bailees 
against liability for negligence, held a controlling part of policy providing that pro- 
visions thereof conflicting with state statutes should be conformed thereto and protecting 
owner and bailees as to public liability, and hence policy insured against liability and 
not merely against loss from liability. Universal Indemnity Ins. Co. v. Tenery et al. 
(Col.) ..1401 
152(3)—Under statute "providing that. payments on “disability policies cannot be deferred more 
than thirty days from notice and proof of disability, insured held entitled to payments 
beginning thirty days after insurer's receipt of proof of disability and for penalty pro- 
vided in statute for failure to make payments although policy provided that three months 
after receipt of proof payments would be made. Jones v. Metropolitan Life Ins. Co. (La.) 
152(3)—Municipality may license and regulate operation of dangerous instrumentality upon 
its public streets and enact legislation requiring liability insurance for protection of pubiic 
as condition for use of streets by taxicabs. Where, at time of issuing liability insurance 
to taxicab owner, both insurer and insured had notice that ordinance gave right of 
direct action against insurer in favor of person injured by operation of taxicab, terms 
of ordinance would be read into insurer’s contract. Where ordinance requiring taxicabs 
operating in city to be insured provided that person injured by operation of taxicab 
could bring direct action against insurer, person so injured could bring direct action 
against insurer by joining it as party to suit against owner and operator of taxicab, 
notwithstanding clause in policy covering taxicab prohibiting direct action against insurer. 
Provision, in ordinance requiring taxicabs operating in city to be insured, that person 
injured by operation of taxicab could bring direct action against insurer, held not 
invalid as against public policy. Commercial Standard Ins. Co. et al. v. Shudde 
et ux. (T ex.) 
152(3)—Where life insurance contract was made in Colorado by New. York Insurance Com- 
pany, New York statute relating to liability of insurance companies in case of nonpay- 
ment of premiums was not, as such, a part of the policy. Sanderson v. Postal Life Ins. 
Co. of New York. (U. S.) 
152(3)—State statutes relating to life insurance became part of life insurance policy 
same extent as though expressly written into it. Thompson v. New York Life Ins. 
Go... CG. sep 1151 
52(3)-—-Contract controlling rights of parties under fire insurance policy containing mort- 
gage clause and issued by town mutual insurance company held made up of statutes 
respecting town mutuals and mortgage clause contained in policy. Bank of Cashton 
v. La Crosse County Scandinavian Town Mut. Ins. Co. (Wis.) 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Promise of insurer’s agent, at time of soliciting policy, to pay proceeds to brother 
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who was taking out policy and was to pay premiums, constituted election by insurer to 
designate him beneficiary under policy. In re Reininger’s Estate (N. Y.) 

€ 158. SUBJECTS OF MARINE INSURANCE. ’ 

§ 159. IN GENERAL. 

159—Tower’s liability clause in marine policy for loss or damage to “any vessel or vessels 
or craft’? while being towed covered only loss or damage to vessels or craft in tow and 
not to their cargo, where insured offered no practical construction for, or explanation of, 
possible ambiguity in clause. Bee Line Transp. Co. v. Northwestern Fire & Marine Ins. 


§ 169. 


169—Under group policy issued to employer and certificate issued thereunder to employee, 
insured, to obtain disability benefits, must have either been eligible for insurance when 
policy was issued and continuously insured from date not more than three months there- 
after to commencement of disability or insured must have been continuously insured un- 


der policy for at least one year immediately preceding commencement of disability. Atna 
Life Ins. Co. v. Padgett. (Ga.) 


§ 170. AMOUNT OF INSURANCE. 

§ 173. —— SPECIAL PROVISIONS OF POLICY. 

173—Insured held entitled under health policy to recover under policy provision for 
monthly sickness benefit of $100, notwithstanding subsequent policy provision authorized 
insurer to release itself from further liability by paying $200, since conflict between 
provisions required enforcement of provision most favorable to insured to exclusion of 
conflicting provision. Inter-Ocean Casualty Co. v. Alford. (Ga.) 

§ 175. COMMENCEMENT OF RISK. 

175—-Employee insured under group policy with M. company could not recover from S. com- 

pany for disability accruing before S. company took over insurance on M. company’s can- 
cellation of its policy. Harrod v. Sun Life Assur. Co. of Canada. (Ga.) ... 

175—Mere delivery of application for life policy to insurer’s agent, which application pro- 
vided that delivery of policy and payment of premium in full during applicant’s life 
time were prerequisites to effecting of insurance, did not effect insurance. Writing of 
life policy after insured was consulting physician subsequent to insurer’s medical exam- 
ination, and predating policy, did not effect insurance, where insured did not comply 
with terms necessary to make effective contract of insurance. Goldman v. New York 
Lite ins, Co. Gi, ¥.) ahaa aa a eter et AR eee a 

§ 176. TERM AND DURATION OF RISK. 

§ 177. -—-- TER™ FIXED BY POLICY IN GENERAL. 

177—Presentation of claim for disability benefits under accident or sickness policy does not 
ordinarily terminate contract. Brotherhood of Railroad Trainmen vy. Woods. (Ky.) ... 

177—-Employee’s temporary lay off does not terminate employment or protection afforded by 
employee’s group insurance policy. Prudential Ins. Co. of America v. Bridgman. (Ky.) 

177—Time of taking effect of life policy controls as to policy’s termination, and upon pay- 
ment of annual premium insured is given full year’s insurance. Accident and health 
policy dated July 6th providing that policy was effective from date to August Ist, and 
for such further periods as monthly renewal premiums payable in advance on Ist of 
month would maintain policy in force, and delivered July 10th, upon which date initial 
premium was paid, entitled insured to one month’s insurance from date of delivery 
under provision in application that policy should not become effective until delivered, 
so that policy was in force on August 7th when accident occurred, although monthly 
premium due August Ist had not been paid. Where application for monthly premium 
payment accident and health policy provided that policy should not become effective 
until delivered, and policy provided that monthly premiums were payable in advance 
on Ist of month, payment of monthly premiums on Ist day of August on policy delivered 
July 10th would entitle insured to one month’s insurance beginning on 10th day of 
August. Accident and health policy effective by its terms from date to August Ist, and 
by application from date of delivery, and for such further periods as monthly renewal 
premiums payable in advance on Ist of month would maintain policy in force, would 
not be construed as policy for limited term to August Ist and as monthly premium pay- 
ment policy thereafter, where initial payment made on date of delivery was described 
in policy as ‘monthly premium,” as regards date of expiration of policy where initial 
payment only was made. Kennedy v. National Accident & Health Ins. Co. (Mo.) .. 

177-—-Eraployer taking out group life policy, renewable from year to year, had right to permit 
policy to expire as to employee whom it considered to be no lonzer employed, though 
premium was vayable in part from contributions of employee. Venditto v. Soratt’s 
Patent (America), Limited. (N. J.) . 

177—Group policy giving insured privilege 
days after discharge by employer held not to extend policy for such period as to author- 
ize recovery for death of insured after insurance month terminated, but within thirty- 
one days after employment terminated, where policy further provided that group protec- 
tion extended only to last day of insurance month in which employment terminated. 
Insured who, under group policy, had thirty-one days in which to pay premium and who 
was discharged August 12th, with insurance paid to August 31st, and died September 
8th, held not covered by insurance on date of death, where policy provided that, upon 
termination of employment, insurance automatically terminated as of last day of insur- 
ance month during which termination of employment occurred. Schooley v. Metropolitan 
Life Ins. Co. (Tex.) 

§ 179%. LOANS ON POLICIES. 

179%4—Courts will not permit insurance company to enforce penalty for nonpayment of 
debt secured by policy. Provision in mortgage whereby insured mortgagor transferred 
all his rights in life policy to insurance company as security gave insurance company 
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enforceable lien on paid-up additions or dividend coupons, where policy provided for 
adding to face of policy dividends not withdrawn by insured. Commonwealth Life Ins. 
Co. v. Gault’s Adm’rs. (Ky.) 

179%4—Insurance loan contract providing for interest on loan payable in advance at next 
anniversary date of life policy, and, if not paid, company could declare whole loan due 
and apply surrender value to its satisfaction and cancel policy which was pledged as 
collateral, held valid, where full loan value of paid-up policy was borrowed, and loan 
and interest exceeded surrender value. Letter from insurer’s branch office advising 
that life policy had lapsed for nonpayment of premiums, which was evidently a clerical 
error and was not binding on insurer under policy provisions, held not to estop insurer 
from claiming cancellation of policy by default on loan thereon for nonpayment of 
interest. New York Life Ins. Co. v. Ware. (Miss.) 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Final sum, payable periodically to mutual insurance company by insured and subject 
to no change in amount or date of payment during insured’s membership is “premium” 
rather than ‘‘assessment.” Wissert et al. v. Farmers’ Fire Relief Ass’n of Butteville. 
(Ore.) ; i Se NRE RD, he Rl 3 1384 
§ 183. AMOUNT OF ‘PREMIUMS. 
183—General law is that year’s ag age | — be purchased by paying premium for three 
months. Mintesota Mut. Life Ins. . ek CC SD Sie 
§ 184. REBATES FROM PREMIUMS, 
184—Insurance broker, giving insured receipt in full upon payment of premium less 
than that designated in policy, could not subsequently recover difference between amount 
paid and designated amount either on theory that statute prohibiting rebate of part of 
premium was violated or that broker was subrogated to rights of insurance company to 
which it paid premium. Agreement between insured and his insurance broker for pay- 
ment of premium less than that designated in fire policy did not render contract void, 
notwithstanding statute prohibiting rebate. Ashton Jenkins Ins. Co. v. Layton Sugar 
Co. (Utah) Ssayneaneceinared ore ; ...1447 
§ 186. PAYMENT OF PREMIUMS 
(1). In general. 
186(1)—Delivery of nuts to collector of premiums on industrial life policy held not sufficient 
payment of premiums, since life insurance is cash business. National Life & Accident 
Ins. Co. v. Ballentine. (Ark.) ; ; ; ciara 1172 
186(1)—Arrangement whereby insurance agent agreed to apply unearned premium resulting 
from cancellation of first policy as payment of premium on second policy held within 
apparent if not actual authority of agent. Stuyvesant Ins. Co. v. D. C. Herndon & Co. 
et al. (Tex.) 
(2). Time of payment. 
186(2)—Time is of essence of accident policy requiring payment of renewal premium before 
term expires. North American Acc. Ins. Co. v. Plummer. (Md.) 1333 
186(2)—When premiums on life policy have been changed from annual to quarterly basis 
by insured’s action accepted by insurer, payments cannot be placed back on annual basis 
so as to bind insured to make premium payments calculated on that basis, unless insured 
expressly or impliedly consents thereto. Stalnaker v. Lincoln Nat. Life Ins. Co. of 
Fort Wayne, Ind. (W. Va.) 1010 
(3). Payment to agent or broker. 
3)—Soliciting agent, accepting renewal premium without delivering receipt signed by 
secretary and agent as required by accident policy, held insured’s agent for payment to 
insurer. Soliciting agent’s receipt for renewal premium ostensibly covering period 
beginning two days after expiration of original term limited in accident policy held 
inoperative as contractual change in policy, which prohibited any change therein by 
agent, where receipt was not signed by insurer’s secretary as policy required. Soliciting 
agent, who usually lacks power to make binding contract, held not “duly authorized 
agent,” within accident policy, contemplating reinstatement thereof by acceptance of 
premium after default. North American Acc. Ins. Co. v. Plummer. (Md.) 1333 
186(3)—As respects sufficiency of premium payment on automobile liability policy, insurer’s 
agency’s solicitor to whom premiums were paid held insurer’s “‘‘agent,’”’ where he solicited 
application, delivered policy, and collected all premiums paid. Grossman vy. Langer. 
(Mich.) 1130 
186(3)—Payment of premium to agent authorized to issue policies and collect premiums is 
payment to insurer, even though agent does not forward premium to insurer, and 
though he converts money to his own use. Stuyvesant Ins. Co. v. D. C. Herndon & Co. 
et al. (Tex.) 
(4). Payment by check or order. 
186(4)—Payment of premium may be made by check, where policy does not provide how 
such payment shall be paid. Missouri State Life Ins. Co. v. Compton (Tex.) 
(5). Payment by note. 
186(5)—Giving of note by insured and acceptance thereof by insurer as payment of pre- 
mium held of same effect as cash payment of premium. Missouri State Life Ins. Co. 
v. Pilcher (Ga.) : 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Where mutual tornado insurer’s agent authorizedly accepts from one qualified for 
membership application, collects membership fee, appraises property, and transmits 
application and membership fee to home office, and secretary enters on proper records 
of insurer fact of receipt of application and membership fee, designating policy number, 
amount, kind, and term of insurance, according to application, insurance contract is 
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effected, rendering applicant liable for assessments. Kearney County Farmers’ Mut. Ins. 
Co. v. Howard. (Neb.) Rae w eobisshaewia so 7 
§ 195. LEVY AND COLL ECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Entry on minutes of meeting of mutual fire insurance company’s directors that it 
was agreed on motion, made, seconded, and carried, to levy special assessment on all 
insurance in force, held not merely notation of agreement to levy assessment, but 
official record that motion to do so was made, seconded, and carried. No formal record 
of grounds for special assessment in minutes of mutual insurance company’s directors’ 
meeting, at which levied, was necessary, where corporation’s by-laws prescribed no 
form or mode of making assessment. Wissert et al. v. Farmers’ Fire Relief Ass’n of 
Butteville. (Ore.) 
(2). Notice of assessment. 
195(2)—-Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of 
policy for nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. ee of 
Michigan. (Mich. ) > .1360 
§ 197. ENFORCEMENT OF ASSESSMENT. 
(4). Evidence. 
197(4)—Testimony of mutual insurance company’s secretary that all policyholders received 
notice of regular and special assessment in certain year and his subsequent reference 
to annual assessment and special assessments in such year held not to disclose levy of 
more than one assessment during year in violation of by-law; annual premium not 
being “assessment.” Wissert et al. v. Farmers’ Fire Relief Ass’n of Butteville. (Ore.) .1384 
§ 198. kKEFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insured held not entitled to recover premiums paid on life policy covering sickness 
and accident on ground that after insured refused to present policy insurer’s agents 
refused to accept further premiums where policy specified particular method of cancella- 
tion, which was not pursued, and policy provided that insurer’s agents should have right 
to inspect policy, and inspection clause did not_impose forfeiture for breach of such 
provision. Westbrook v. Home Sec. Life Ins. Co. (N. C.)... 1 
198(1)—Insured receiving and enjoying life insurance for full time for which she has paid 
premiums held sseegees to recover consideration paid. 7 v. Illinois Life Ins. 
Co. et al. (Okla.) ; 
198(1)—Due proof of existing ‘disability ‘held condition precedent to. waiver of premiums 
and right to disability benefits provided for by policy bm receipt of due proof” of 
disability. Lucas v. John Hancock Mut. Life Ins. Co. (Pa.). 
198(1)—-Where insurer, without having employed either of methods specified in life policy 
with total, permanent disability clause, to determine whether total, permanent disability had 
ceased, wrongfully, but without fraud, claimed that it had ceased, discontinued disability 
payments, and demanded resumption of premium payments, insured, who ignorantly 
acted on assumption that insurer’s claim was rightful and based upon estallished facts 
not known to the insured, and made premium payments for several years to prevent 
cancellation of life policy, held entitled to recover premiums so paid, since payments were 
made under nmtual mistake of fact. New York Life Ins. Co. v. Talley. (U. S.) 
(5). Avoidance or forfeiture of policy. 
198(5)—Refusal of premium held not breach of health and accident insurance contract 
authorizing insured’s recovery of premiums paid, where policy made acceptance of any 
premium optional with insurer. Massachusetts Bonding & Ins. Co. v. McConnell. (Ga.) 
198(5)—-Where insured, before valid cancellation, sold property covered by fire policies, 
policies by their terms, became void, and insured lost right to, thereafter, demand return 
premiums. Adler v. Burnes. (Mass.) 515% .- 
(6). Actions. 
198(6)—In actions to recover return premiums under fire policies, evidence held insufficient 
to present question for jury whether plaintiff made definite, unequivocal demand to 
cancel policies. Adler v. Burnes. (Mass.) ; oes 


VII. Assignment or Other Transfer of Policy. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Policy may create right in insured, such as right to surrender policy, which is superior 
to right of beneficiary, and which insured may convey to an assignee, but unless pol- 
icy, expressly or by implication, empowers insured to give assignee right superior to 
that of existing beneficiary who has not released his right beneficiary takes precedence 
over assignee. Reserved right to change beneficiary does not affect essential nature of 
tights of beneficiary, and provision in policy allowing change of beneficiary providing 
policy is not then assigned does not imply right of assignment in insured which may 
give assignee right superior to that of — beneficiary. Goldman v. Moses et al. 
( Mass.) oo nee re re aye on nce : 48 

§ 208. VALIDITY OF ORAL ASSIGNMENT 


208—Life policy is transferable by delivery without written penguanans, Redden vy. Pruden- 
tial Life Ins. Co. (Minn.) 


§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT 

214—-Formal requisites of assignment of life policy, as set forth in policy, are intended for 
benefit of insurer, who may waive them, and assignee, and his creditors have no right 
to insist upon their observance. Goldman v. Moses et al (Mass.) Sati Cas ise nk canal ght On 


§ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
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§ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Assignment of life policy, by insured and named beneficiary, as collateral security for 
debt, did not divest insured of general property in policy, but merely created lien in 
favor of assignee. Assignment of the life policy, by insured and named beneficiary, as 
collateral security for debt, held not equivalent to change of beneficiary and upon in- 
sured’s death, beneficiary named takes vested interest in proceeds of policy, subject to 
assignee’s lien. Where life policy was assigned, by insured and named beneficiary as 
security for debt, and insurer, upon insured’s death, paid over proceeds of policy to 
beneficiary, and assignee accepted payment from beneficiary of debt owed insured, out 
of proceeds of policy, and discharged assignment and transferred note and security to 
beneficiary, lien of assignee was discharged. Katz v. Ohio National Bank. (Ohio) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Provision in fire policy for notice of cancellation is for benefit of insured, and such 
notice must be given unless waived by him. Dent v. Froug’s Inc. et al. (Ark.) 
229(1)—Fire policy provision requiring five days’ notice to insured in order to cancel licy 
is for benefit of, and may be waived by, insured. Hanks v. Camden Fire Ins. Co. a pe 
C3). Notice to agent or broker. 
229(3)—Where agent had no authority to put fire policy into effect before its approval by in- 
sured or to waive notice of cancellation, insurer’s instruction to agent to cancel policy, not 
accompanied by tender of unearned premium and return of policy, followed by agent’s 
cancellation and procuring of other insurance without notice to insured, held ineffectual 
to cancel policy. Dent v. Froug’s Inc., et al. (Ark.) 
230. REPAYMENT OF UNEARNED PREMIUM ON ‘CANCELLATION. 
30—Where agent had no authority to put fire policy in effect before its approval by insured 
or to waive notice of cancellation, insurer’s instruction to agent to cancel policy, not ac- 
companied by tender of unearned premium and return of policy, followed by agent’s 
cancellation and procuring of other insurance without notice to insured, held ineffectual 
to cancel policy. Dent v. Froug’s Inc. et al. (Ark.) .... 
Where agent writes policy in one company and collects premium, ‘and later policy is 
canceled and cancellation is ratified by insured and agreement is made that unearned 
premium should be applied on another policy in another company, and agent writes 
policy but fails to apply unearned premium money, and second insurer cancels policy, 
second insurer is liable for unearned premium. Stuyvesant Ins. Co. v. D. C. Herndon 
& Co. et al. (Tex.) 
232. ACTS CONSTITUTING CANCEL LATION. 
—Insurer could not escape liability on insurance binder covering liability for damages 
resulting from blasting on ground that before blasting occurred binder was canceled, 
where there was no surrender of binder nor_acceptance by insured of new incomplete 
binder issued “ another insurer. Thompson-Cadillac Co. v. United States Casualty Co. 
et al. (Wash.) .. 
234. RATIFICATION OF INVALID ‘CANCELLATION. 
34-—Furnishing proof of loss on fire policy issued by agent to replace policy canceled with- 
out notice to insured held not ratification of cancellation, where insured did not know 
of substituted policy until after fire and never received or accepted it and proof of loss 
stated that it was made to preserve rights with respect to canceled voy: Dent v. 
Froug’s, Inc. et al. (Ark.) ete a vikn 
§ 235. EVIDENCE OF CANCELLATION. 
235—In action on allegedly canceled fire policy, evidence that check was delivered to intimate 
of one of parties insured at such insured party’s home held insufficient to show pay- 
ment of return premium where check was never cashed. Jones et al. v. Dubuque Fire 
& Marine Ins. Co. (Pa.) ; La ; 
§ 236. OPERATION AND EFFECT OF CANCELLATION. 
236—Insured whose group insurance coverage was canceled and who paid no further pre- 
miums three months after total disability began and employment ceased could not recover 
under certificate providing that insurance in force would be paid to insured totally and 
a for period of six months. Johnson v. Missouri State Life Ins. Co. 
et al. (N ) , nea 


237.—REMEDIES FOR WRONGFUL CANCELLATION. 

37—Insurer’s default in payment of accrued installments under accident policy does not 
work breach of entire contract, but affects only rights of parties as to benefits accrued. 
Brix v. People’s Mut. Life Ins. Co. (Cal.) . 
To recover for breach of total and permanent disability clause of life ‘policy ‘ plaintiff 
must show that he was totally and permanently disabled within meaning of policy, that 
insurer received due proof of such disability, that insurer repudiated contract, that 
insured accepted repudiation and gave notice to insurer of his election to treat contract 
as breached, except for purpose of ascertaining damages, and the damages sustained by 
insured. In action for breach of total and permanent disability clause of life policy, 
evidence supported finding that insurer had repudiated the contract. Insured’s action 
for breach of contract more than six months after occurrence of total and permanent 
disability and after insurer had repudiated total and permanent disability clause of 
life policy held acceptance by insured of such repudiation. [Illinois Bankers’ Life Ass’n 
v. Armstrong. (Ind.) 
-Life insurer’s refusal to make disability payments until “satisfactory proof” 
ability held not repudiation of insurance contract requiring “‘due proof’ and did not 
authorize suit for breach of insurance contract and recovery of present value of dis- 
ability payments which would come to insured during his life. Insured held not entitled 
to recover present value of future installments of disability benefits based on his ex- 
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pectancy because of insurer’s refusal to make disability payments, but was confined to 
suit upon contract for past-due disability installments, if he established his right 
thereto. Rishmiller v. Prudential Ins. Co. (Minn.) 

Damages cannot be awarded for anticipatory breach of insurance contract to pay month- 
ly disability indemnities, in absence of finding by jury of clear unconditional present 
intention of insurer not to pay in future. Allegations in petition for anticipatory breath 
of insurance contract to pay monthly disability indemnities, of insured’s life expectancy 
and good health, except for her injuries held proper to be considered in determination 
of future damages. American Bankers’ Ins. Co. v. Moore (Tex.) 

237—Allegation that insurer refused to furnish claim blanks and denied all ‘liability, and 
refused to make any disability payments under policy, sufficiently alleged unqualified 
refusal to perform whole of policy to allow insured to sue to recover whatever loss she 
had sustained. In suit on health and accident policy in which renunciation, breach, and 
cancellation of policy were unqualifiedly alleged, unqualified renunciation and breach of 
policy would be assumed in considering sufficiency of petition as against general de- 
murrer. Where insurer renounced its liability under policy providing for weekly pay- 
ments in event of total disability and refused to make any payments to totally disabled 
insured, insured could maintain action for entire breach and could recover in one suit 
present value of all she would have received if contract had been performed. Sanders 

v. Universal Life & Accident Ins. Co. (Tex.) 

-Where insured demanded more from insurer than he was entitled to receive under dis- 
ability clause of life policy and insurer in return offered less than it was obligated to 
render and each in good faith insisted on own interpretation of contract, there was no 
“anticipatory breach’’ of contract to pay disability benefits, and insured was entitled to 
recover ee based on life expectancy. Kimel et al. v. Missouri State Life Ins. 
Co. (U. $.) ; 

238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 
238(1)—Where property is owned and insured jointly, one owner cannot cancel policy and 
substitute another without co-insured’s consent. Jones et al. v. Dubuque Fire 
Marine Ins. Co. (Pa.) ae 
(2). Authority of agent. 
238(2)—Agent securing policy cannot cancel policy and substitute another unless specifically 
authorized. Jones et al. v. Dubuque Fire & Marine Ins. Co. (Pa.). 
238(2)—Where insurance agent was without authority to accept notice of exercise of option, 


after default in payment of premium, to surrender life policy, delivery of policy at of- 
fice in his charge held ineffective though assignee thought it was dealing with insurer 
and that surrender was immediately effective. Fidelity Mutual Life Ins. Co. v. Mer- 
chants’ & Mechanics’ Bank et al. (U. S.) .. 

§$ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POL ICIES 

> 


39—Where policy does not permit insured to change beneficiary, jae s rights may not 
be cut off without beneficiary’s consent. Where policy reserves to insured right to change 
beneficiary, insured retains full control of policy, and may exercise all rights there- 
under without consent of beneficiary. Where right to change beneficiary is expressly 
reserved to insured, beneficiary has merely expectancy, which may be decreased in value 
or entirely cut off without beneficiary’s consent upon insured’s exercising his options 
under policy. La Londe v. Roman Standard Life Ins. Co. (Mich.) 967 
239—Insured’s wife, irrevocably designated as beneficiary in life policy authorizing insured 
to surrender it for cash surrender value, borrow thereon, assign it to insurer as security, 
and exercise any of five options as to surplus, could not surrender or cancel it without 
insured’s consent nor receive any money from insurer under such provisions during 
insured’s life, though her interest was vested. Knoche v. Mutual Life Ins. Co. of 
New York. (Pa.) : ] 
§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Request for cancellation of fire policies, ad basis for recovery of return premiums, 
must be unequivocal and absolute. Adler v. Burnes. (Mass. 
240—Where right to change beneficiary was expressly reserved to insured, insured could 
obtain cash surrender value of policy, without first changing beneficiary to himself or 
his estate by surrendering policy accompanied by release to insurer. Ia onde y. Roman 
Standard Life Ins. Co. (Mich.) ‘ ; : 967 
§ 241. VALIDITY OF SURRENDER. 
241—-Insured’s surrender of life policy to insurer while insane was invalid and ineffective. 
Knoche v. Mutual Life Ins. Co. of New York. (Pa.) ea aie ; 1241 
§ 242. EVIDENCE OF SURRENDER. 
242—Evidence required finding that insured surrendered fire policy upon receiving notice of 
cancellation with knowledge that policy entitled him to continuance of insurance there- 
under for five days after notice, precluding recovery for fire damage, incurred within 
five-day period on theory that immediate surrender of policy was caused by fraud or 
mistake. Hanks v. Camden Fire Ins. Co. (Mo.) 
242—Copies of written instrument purporting to give names of employees covered by 
ployer’s group policy did not constitute conclusive evidence of cancellation of insurance 
on employee whose name was omitted, where there was no direct proof that employer 
had taken steps required by policy to effect cancellation. Bullock v. Etna Life Ins. 
Co. of Hartford, Conn. (Mo.) 
§ 243. OPERATION AND EFFECT OF SURRENDER. 
243—-Letter sent to insurer by employer’s office manager requesting cancellation of group 
policy covering employees did not effect cancellation or surrender of policy at time of 
employee’s death, where death occurred before insurer received letter of cancellation. 
Inter Southern Life Ins. Co. v. Esenbock. (Ky.) 
243-—Where surrender of life policy by insured was accepted by letter of insurer promising 
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payment of surrender value, obligation of insurer to pay surrender value became fixed 
and was not changed by death of insured before its payment, and hence beneficiary could 
recover only surrender value and not face value of policy. — v. Michigan Life Ins. 
Co. (Mich.) ; 5 
243—That ame who voluntarily surrendered ‘policy with release to insurer to obtain cash 
surrender value died before payment was made by insurer did not make insurer liable 
for more than cash surrender value of policy. La Londe v. Roman Standard Life Ins. 
Co. (Mich.) 
43—-Where insured surrendered fire policy | on day he received notice of cancellation and ac- 
cepted return of full premium paid with knowledge of his right to five days’ notice, 
insurer’s liability on policy was immediately terminated, notwithstanding policy pro- 
vided for five days’ notice of cancellation; hence insured could not recover for fire 
damage incurred five days after surrender of policy. Hanks v. Camden Fire Ins. 
Co. (Mo.) a whe 
243—Wife’s release or assignment of ‘her vested interest as irrevocable beneficiary under 
policy insuring husband’s life to insurer while insured was insane transferred all of her 
rights and benefits thereunder on insured’s death without having regained faculties or 
attempted to exercise rights granted him by policy. Knoche v. Mutual Life Ins. Co. 
of New York. (Pa.) .1240 
243—Cancellation of group policy by employer terminated insurance as of date of cancellation. 
Privilege of conversion within thirty-one days after termination of group policy did not 
operate to keep insurance in force because such privilege was only an option extended for 
thirty-one days for another policy. Under group policy containing conversion privilege 
within thirty-one days after termination of insurance, beneficiary could not recover when 
insured died within thirty-one days after employer canceled policy, and meeres -— not 
exercised right to conversion. Missouri State Life Ins. Co. v. Kinkle. (Tenn.) . 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—In action by insured to rescind agreement by which total disability clauses of two 
life policies were canceled and insurer agreed to make disability payments under third 
policy, evidence supported finding that there was consideration for cancellation agree- 
ment and that insured’s consent was not procured by false or fraudulent representations. 
Cass v. Pacific Mut. Life Ins. Co. of California. (S. D.) 1003 
246—-Cancellation of policy by agent was legally effected, where it was made with knowledge 
and consent of insured. Stuyvesant Ins. Co. v. D. C. Herndon & Co. et al. (Tex.) 173 
247. RESCISSION BY INSURER. 
7—-That life insurer, allegedly within contestable period, tendered back to beneficiaries the 
premiums paid, held not tantamount to assertion of invalidity of policies of insurer’s 
election to void them, nor manifestation of contention by insurer'that issuance of pol- 
icies was induced by fraud and that they were void. Running of two-year period after 
which incontestable clause was to become operative did not stop with death of insured 
under life policy, but continued in favor of beneficiaries, so that insurer’s pleas which 
were filed after two-year period and were first manifestation of insurer’s undertaking to 
void policies because of alleged fraud came too late. State Mutual Life Assurance 
Co. v. Stapp et al. 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—Entire standard fire policy becomes void if insured, with intent to deceive, has 
concealed or misrepresented any material fact or circumstance increasing risk or con- 
tributing to loss, or if he has practiced any fraud or false swearing touching any 
matter relating to insurance or subject thereof before or after loss. Juneau Store Co. 
v. Badger Mut. Fire Ins. Co. et al. (Wis.) 
(2). Companies subject to statute. 
250(2)—Statute providing that misrepresentations made shall not avoid life policy unless 
matters misrepresented contributed to death of insured held applicable to assessment 
insurance companies. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 
REFRESENTATIONS. 
IN GENERAL, 
-Insurer has right to set up its own standards, to avail itself of its own experience 
and that of others, to ask questions of applicant, to rely upon answers as true, and to 
act thereon. Chamberlain v. National Life & Accident Ins. Co. (Ky.) 
MATERIALITY. 
“Material representation” in application is one that would influence prudent insurer in 
determining whether to accept risk, or in fixing amount of premium. Lee y. All States 
Life Ins. Co. (Ga.) 
—Under law of Michigan, if misrepresentation in application for life insurance affects 
insurer’s willingness to enter into contract, misrepresentation is “material” to risk, and 
ar cannot be had upon policy. Chamberlain v. National Life & Accident Ins. Co. 
(Ky.) 3 
Insured’s misrepresentations or false statements in application for life policy are im- 
material, and do not avoid policy unless they contribute to or cause insured’s death. 
Sappington v. Central Mut. Ins. Ass’n. (Mo.) g 
255—Statement ‘‘material to the risk,’’ within statute declaring provision in insurance policy 
that false statements therein shall render it void or voidably ineffective, unless such 
statement was material to risk, is statement concerning fact which would induce insurer 
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to decline insurance or charge higher premium. Ohio Casualty Ins. Co. v. Stewart. 
(Tex.) ‘ 

255—T est in determining whether misrepresentation of fact in procurement of policy was 
“material” is whether information of the fact imparted at time of applying for insur- 
ance would have caused enhanced premium to be charged or led to rejection of the 
risk, and such question is determinable by practice and usage of life insurance com- 
panies generally. Clemmer’s Adm’r v. Jefferson Standard Life Ins. Co. (U. 

255—-Misrepresentations material to the risk of an insurance policy are fatal. Mutual Ben. 
Health & Accident Ass’n v. Ratcliffe. (Va.) 

§ 256. —— EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—False representations material to risk will vitiate life policy. Amderson v. 
Lite Jas, Co.. CN. ¥Y.} |... 

256(1)—Misrepresentation concerning. matter of sufficient importance naturally ‘and reason- 
ably to influence judgment of insurer in making contract is “misrepresentation increas- 
ing risk of loss’ which will avoid policy. Provident Life & Accident Ins. v. Ivy. (Tenn.) 

(2). Knowledge and intent of applicant. 

256(2)—Knowingly making false statement in application, in order to procure insurance, 
constitutes actual fraud, although insured may not have intended to a insurer’s 
rights. Lee v. All States Life Ins. Co. (Ga.) ... 669 

256(2)—If by substantial falsity of material answers in application for insurance insurer 
was induced to issue policy, it may avoid liability irrespective of insured’s knowledge 
that they were untrue. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.).. 1328 

256(2)—-Misrepresentations will avoid life policy if they are, in fact, false and material to 
risk, even though applicant acted through mistake or in ae faith. Western & ~_— : 
ern Life Ins. Co. v. Tomasun. (Ill.) . giben ; , : 

§ 257. CONCEALMENT. és 

§ 258. —— IN GENERAL, 

258—To avoid fire policies, matter concealed either must have been concealed with intent 
to deceive and defraud or else matter concealed must have increased risk insured 
against. Romain v. Twin City Fire Ins. Co. et al. (Minn.). 1363 

258—Insured’s failure to disclose ‘conditions affecting the risk of which he is aware makes 
contract voidable at insurer’s option. Insurer’s refusal to consider itself bound by health 
policy held election to treat it as void for insured’s failure to disclose material facts as 
to health in application for policy. Rust v. Metropolitan Life Ins. Co. (Del.) 

§ 260. MATERIALITY. 

260—Failure of insured to disclose that two other companies, in addition to the one named by 
him in application for accident policy, shad paid him indemnity for prior accident held 
not to preclude recovery on policy as “misrepresentation increasing risk of loss.” Fail- 
ure of insured in application for accident policy to state previous accident policies had 
been/ canceled held not to preclude recovery on policy, where application stated that 
indemnity had been received for previous injury. Provident Life & Accident Ins. 
Co. v. Ivy. (Tenn.) 
262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Willfully false representations in unattached application, where furnishing actual basis 
on which life policy was issued, will ordinarily void policy on theory that insurance was 
fraudulently procured, Material fact misrepresentations by insured if fraudulently made 
to induce acceptance of risk, will void policy, although application is not attached 
thereto, where application is basis upon which policy is issued. Lee v. All States Life 
Ins. Co. (Ga.) Aa Wd sine Meee a rear chces 

262—-False representations in application for insurance, if fraudulently made, will defeat 
recovery under policy regardless of their materiality. Mutual Ben. Health & Accident 
Ass’n v. Smith. (Ky.) 5 5 os atariss CS aS 7 

§ 263. WARRANTIES. 

§ 265. — DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 

265—Declarations in application for life policy that applicant did not have heart disease, and 
that answers were written by her or strictly in accordance with her directions were 
“representations,”’ and not ‘“‘warranties.” Terry et ux. v. Texas Prudential Ins. Co. 
(Tex.) ; Sas a : . Ree as a ave sre oem 
266. ——- WARRANTIES AS PART OF CONTRACT. 
—Declarations in application for life policy that applicant did not suffer from heart 
disease, and that answers were written by her or strictly in accordance with her direc- 
tions, did not have contractual effect of warranties, where application was not attached 
to and made part of policy. Terry et ux. v. Texas Prudential Ins. Co. (Tex.)... 1272 

§ 267. FULFILLMENT OR BREACH. 

267—To render life policy void for falsity of warranty that answers in application therefor 
are true to best of applicant’s knowledge and belief, they must be substantially untrue, 
not merely in fact, but to best of eens knowledge ‘and belief. Combs v. Burbank 
Mutual Life & Benefit Ass’n. (Cal.) ; a 
268. —— EFFECT OF BREACH. 

268—Statute providing that misrepresentations made in securing life policy shall not avoid 
policy unless matters misrepresented contributed to death of insured applies to false war- 
ranties as well as to misrepresentations. Yancey vy. Central Mut. Ins. Ass’n. (Mo.). 

§ 269. CONDITIONS PRECEDENT. 

269—Judgment creditor held entitled to summary judgment against debtor’s indemnity insur- 
ance carrier, notwithstanding defense of insured’s nonco-operation based on his failure 
to attend trial, where insurer’s process server neglected opportunity to serve subpoena 


on insured in apparent effort to obtain ne. Hoff vy. St. Paul-Mercury In- 
demnity Co. of St. Paul. (U. S.) 
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(B) MATTERS BRELATING TO PROPERTY OR INTEREST INSURED. 
§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Where insured in contract for theft insurance and in proof of loss warranted that he 


purchased automobile new for $4,250, whereas he purchased automobile after it had been 


used considerably for $1,650, breach of warranty precluded recovery by insured. Justry 


v. Northern Ins. Co. of New York (N. Y.) 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 

282(1)—That insured made no application, nor any representations concerning his title to 
property sought to be insured against loss by fire did not invalidate policy provision 
that policy should be void if insured was not sole and unconditional owner of property. 
Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.)...... ; ot 

282(1)-—Frovisior of fire policy covering restaurant equipment, tha licy should be void if 


interest of insured were other than unconditional and sole ownership, is valid. Home Ins. 
Co. v. Miller. (Va.) 


282(1)—‘‘Unconditional and so 


person other than insured has any title to property and that insured alone will sustain 
entire loss if property burns. Unconditional and sole ownership requirement in fire 
policy, in absence of fraud by insurer, is valid, unless requirement is waived. Valenti 
v. Imperial Assur. Co. (Vt.)......... cones coh mevce shares Cates ss akaee 
282(1)—Provision in standard fire policy that entire policy should be void if interest of 
insured is other than unconditional and sole ownership refers to state of title as of 
date of policy and not as to date of fire. De Keyser v. National Liberty Ins. Co. of 
America. (Wis.) OF PR LO Ce? ats echt ah Soot Sick 
(2). Character of title or interest in general. 
282(2)-—Fire policy requirement that insured owned land in fee simple is satisfied by com- 
plete equitable title or estate in insured, and insured in possession of property and entitled 
to legal title has sole and unconditional ownership, as well as “title in fee simple.”’ Insured 
held entitled to recover on fire policy requiring insured to own property in fee simple, 
where evidence showed that he was in possession of property, had paid full purchase price 
thereof, and had erected insured’s buildings thereon, notwithstanding insured'’s deed was 
void for insufficiency of description. National Fire Ins. Co. v. King. (Ga.) ......... 
282(2)—Legal title is not test of ownership within terms of standard fire policy. Gallotti 
et al. v. Continental Ins. Co. et al. (N. Y.) = : ; 
282(2)—That debtor who transferred automobile in payment of debt retained possession of 
automobile and had right to repurchase automobile upon payment of debt if creditor 
had not converted automobile into money held not to render creditor’s title conditional 


so as to bar recovery upon automobile fire policy. Saxman v. United States Fire Ins. 
Co. of New York. (Pa.) 


357 


1113 


873 


ditional and sole ownership applies to time of issuance of policy. American Ins, Co. 
of Newark, N. J. v. Gregory et ux. (Tex.) ; exes aad 1390 
(4). Particular estates or interest. 
282(4)—Owners of undivided one-third life interests in property held not entitled to recover 
on fire policy issued to one owner under provision that policy should be void if insured 
was not sole and unconditional owner of property, in absence of proof that insurer or 
its agent knew of nature of title, or that insured was acting as agent for co-owners. 
Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) : 1357 
(5). Title in husband or wife. 
Where wife had equitable interest in property insured by husband, husband’s title 
to property held not “sole and unconditional ownership” required by fire policy. 
Hurley v. Girard Fire & Marine Ins. Co. (Ga.) 
282(5)—-Husband holding property with wife as tenants by entirety is not ‘“‘unconditional 
and sole owner” and hence cannot recover on fire policy which is to be void if interest 
of insured be other than unconditional and sole ownership, since husband is not “sole 
owner” because his wife has rights as great as his in property, and is not “‘unconditional 
owner” because his interest will cease if he predeceases her. Porobenski v. American 
Alliance Ins. Co. of New York. (Pa.) ; 
282,5)—Where insured had informed insurer’s agent that restaurant equipment was owned 
under con:litional sales contract but had not informed him that title was in wife, in- 
sured could not recover on fire policy covering such equipment, in view of provision of 
policy that poticy should be void if interest of insured were other than sole and uncon- 
ditional cwnership. Home Ins. Co. v. Miller (Va.) Rake eee ata ahes aise 
282(5)—Recovery could not be had on fire policy requiring unconditional and sole owner- 
ship if insured property was owned jointly by insured and his wife, where no fraud 
or waiver was claimed. Fire policy provision specifying property insured and including 
all belonging to insured or any member of insured’s household held to control uncondi- 
tional and sole ownership provision, and to authorize recovery notwithstanding insured 
and his wife owned property. Valenti v. Imperial Assur. Co. (Vt.)..... ; 1391 
(8). Vendor and purchaser of real property. , 
282(8)—Default of vendee in land contract subsequent to date of standard fire policy does 
not change insured vendee’s status as “unconditional and sole owner” of insured prem- 
ises or effect “change in interest, title or possession” of insured premises, as would 
void policy under terms thereof, in absence of forfeiture of land contract by vendor, 
assignment of contract by vendee, or acts by vendee amounting to surrender of his 


rights under contract. De Keyser v. National Liberty Ins. Co. of America. (Wis.)..1113 
§ 283. INCUMBRANCES. 


(5). Entire or severable contracts. 
283(5)—Fire policy expressly not covering encumbered chattels held not to cover chattels 
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exempt from execution to specified amount in value on claiming of exemption which 
were mortgaged by husband without signature of wife, where exemption was not claimed 
at time of loss. Under fire policy expressly not covering encumbered chattels, existing 
or subsequent incumbrances operate to withdraw property from protection of policy but 
do not work forfeiture. Mielke v. National Reserve Ins. Co. (Wis.) beateroata ere 

§ 284. SOLVENCY OF DEBTORS. 

284—That insured’s total outstandings at time of application for credit policy amounted to 
about $175,000, of which about $44,000 was due from F., whereas in application 
outstandings were stated as approximately $150,000 and amount due from F. as approxi- 
mately $40,000, held insufficient to avoid liability on policy if statements were made in 
good faith. Insured held not to have misrepresented amount of outstandings in apply- 
ing for credit policy because insured did not include trade acceptances, where insured 
negotiated acceptances and received cash or equivalent thereof for goods sold. Insurer 
could not avoid liability on credit policy because insured, in stating amount of outstand- 
ings in application, did not include trade acceptances, where insurer was informed 
during negotiations for policy that it was insured’s custom to take trade acceptances 
in large amounts, and insurer should have made inquiry if it wanted information. 
Insured’s statement, in application for credit policy, that since application for prior 
policy insured had made no change and did not contemplate making change in manner 
of conducting business, held not misrepresentation so as to avoid liability because insured 
offered to customer future dating on goods sold, where no contract respecting such offer 
was ever executed and offer was made more than six weeks before application was 
signed. As respects whether credit policy was voided because insured took trade accep- 
tances extending time of credit beyond that stated in application, policy must be read 
in light of insurer’s information as to insured’s custom with regard to taking trade 
acceptances. Provision of credit policy allowing recovery only if insured did not take 
action with respect to debtor’s account operating against its prompt collection held not 
violated because insured took trade acceptances, where insurer was fully informed as to 
insured’s method of doing business and its customary use of trade acceptances. American 
Credit-Indemnity Co. of New York v. E. R. Apt Shoe Co. (U. S.) 1441 

§ 288. OTHER INSURANCE. 

(2). Concurrent insurance. 

288(2)—“‘Concurrent insurance’ within fire policy prohibiting concurrent insurance means 
that other insurance must have, at least, purported to operate at same time upon same 
property. Provision of fire policy prohibiting concurrent insurance even under invalid 
policy held not to apply to transactions, where insured did not enter into contractual 
relation. St. Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 

(Cc) MATTERS RELATING TO PERSON INSURED. 

§ 291. HEALTH AND PHYSICAL CONDITION. 

(1). In general. 

291(1)—Where question in application for health and accident policy as to whether insured 
had ever made claim for injuries was followed by indorsement, ‘‘Sprained ankle prior to 
11-14-27," and back of application contained indorsement exempting insurer from liability 
for disability resulting from sprained ankle, insurer could not treat insured’s failure to 
state that he had filed claim for ankle injury with another insurer as willful misrepre- 


sentation of material fact. Mutual Ben. Health & Accident Ass’n of Omaha, Neb. 
v. Bell. (Ga.) : 


291(1)—Beneficiary 
six months before application reciting that insured was in good health held precluded 
from recovering on life policy, where insured had since operation been under constant 
medical observation and treatment and surgeon gave opinion that she had cancer. Wes- 
tern & Southern Life Ins. Co. v. Tomasun.  (IIl.) 3 

291(1)—Representation in life policy application as to one’s health and as to physicians 
employed is ordinarily material to risk. Anderson v. AStna Life Ins. Co. (N. Y.) 

291(1)—Proof that insured suffered from tuberculosis before issuance of industrial life in- 
surance policies, providing that they should be void if insured had any pulmonary dis- 
ease before date thereof, bars recovery thereon, unless insurer is estopped to raise such 
defense. Potter Title & Trust Co. v. Colonial Life Ins. Co. of America. (Pa.) 

291(1)—Nearsightedness and astigmatism are not “local or constitutional diseases’ within 
question in application for accident insurance policy as to whether applicant had or had 
had any such disease. Ocean Accident & Guaranty Corporation, Limited y. Rubin 
et al. (U. S.) 

291(1)—In action to cancel policy for fraud, false representation of health in application 
knowingly made is material as matter of law without proof and implies intent to deceive, 
and it will be presumed that insurer considered representation. Shaner v. West Coast 
Lite. Ina: So. (UL S$.) : ; ; 

291(1)—-Where insured was standing on ladder which slipped, throwing insured against 
projecting timber and destroying eye, and accident policy covered injury by violent, 
external means, statements in application that insured had received no medical treat 
ment within seven years and that sight was not impaired, if false, did not involve 
matters ‘‘material to risk’’ within state as construed by state courts. Pacific Mut. 
Life Ins. Co. of California v. Johnson. (U. S.) ; 1303 

291(1)—-Insured’s misrepresentations, increasing risk, in application for accident and sickness 
policy that he had not been disabled by accident or illness during last ten years, must 
be deemed material and to avoid policy. Kline v. Washington Nat. Ins. Co. (Wis.)..1347 

(3). Knowledge and intent of applicant. 
291(3)—-Applicant’s answer that he knew of no disease in his system could not invalidate life 


policy, unless applicant knew he had disease. Farrar v. Policy Holders’ Life Ins. Ass'n. 
(Cal.) : 909 
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291(3)—Untrue answers knowingly made by insured avoid disability benefit contract attached 
to life policy where answers relate to insured’s hysterical condition and personal medical 
history material to risk when if truth had been told contract would not have been issued. 
Scott v. New England Mutual Life Ins. Co. (Nebr.) 

291(3)—Irrespective of fraud or knowledge of insured of her true condition, recovery could 
not be had upon life policy if insured, contrary to policy conditions, was not in sound 
health when policy was issued and within two years before issuance thereof insured had 
been attended by physician for pulmonary tuberculosis. Barrase v. Metropolitan Life 
Ins. Co. (N. J.) f j aa aie ; 

291(3)—Where insurer, in issuing life policy on condition that insured be in certain state 
of health, based its action on representations made by insured, which were false, there 
can be no recovery on policy, whether representations are innocent or fraudulent. Levic 
v. Metropolitan Life Ins. Co. (N. Y.) aoe 

291(3)—Whether life insurance policy is void depends on actual conditions, past or present, 
not party’s knowledge of such conditions. Potter Title & Trust Co. v. Colonial Life 
Ins. Co. Of America. (Pa.) ; rercach Ce cA ee eaten oe 

291(3)—Whether industrial policy, providing that insurer might declare policy void if 
insured had cancer prior to date of policy, was void because insured had cancer, was 
dependent upon actual conditions past or present at time policy was issued, and not 
upon knowledge of those conditions possessed by parties. Sack v. Metropolitan Life Ins. 
Co. (Pa.) ; : ban Scan : : oo 3 

291(3)—Insured’s representations in application for accidental death policy that he did not 
have and had not had during past five years any local or constitutional disease held 
not to bar recovery on policy, even if misstatements; not being as to facts materially 
affecting acceptance of risk or hazard assumed, nor made with irtent to deceive. 
Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U. S.) 

(5). Good or sound health. 

291(5)—Phrase ‘“‘sound health’? as used in life policy means state of health unimpaired by 
any serious malady of which insured has knowledge. National Life & Accident Ins. 
Co. v. Ware. (Okla.) : nt se : 

(7). Injury or bodily infirmity. 

291(7)—Minor physical defects and ailments are not within scope of questions in application 
for accident insurance policy as to whether insured had had any “physical defect or 
infirmity’ or ‘“fany local or constitutional disease.” Ocean Accident & Guaranty Cor- 
poration, Limited v. Rubin et al. (U. S.) , 

291(7)—Insured’s misrepresentation, increasing risk in application for accident and sickness 

policy that he had not been disabled by accident or illness during last ten years, must 

be deemed material and to avoid policy. Kline v. Washington Nat. Ins. Co. (Wis.)..1347 

292. MEDICAL ATTENDANCE. 

—Where insured, in answer to questions in application for health policy as to his health 
and consultation of physicians, stated he had a little stomach trouble and had consulted 
several physicians about it, but failed to disclose that he had about ten times, consulted 
specialist who found duodenal ulcer, and had consulted hospital staff in regard to health 
various times, answer held evasion of facts material to risk, rendering policy voidable at 

insurer’s option. Rust v. Metropolitan Life Ins. Co. (Del.) e 
292—Insurer held not liable on life policy issued and delivered in Michigan, where insured 

at time of application falsely misrepresented that he had consulted physician only because 

he had cold, whereas insured had been informed five days before application that he 

probably was suffering from pulmonary tuberculosis, and insurer would not have issued 

policy had truth been known. Chamberlain v. National Life & Accident Ins. Co. | (Ky.) 
262—Untrue answers knowingly made by insured avoid disability benefit contract attached to 
life policy where answers relate to insured’s physical condition and personal medical 
history material to risk when if truth had been told contract would not have been issued. 
Scott v. New England Mutual Life Ins. Co. (Nebr.) 

Irrespective of fraud or knowledge by insured of her true condition, recovery could not 
be had upon life policy if insured, contrary to policy conditions, was not in sound health 
when policy was issued and within two years before issuance thereof insured had been 
attended by physician for pulmonary tuberculosis. Barrase v. Metropolitan Life Ins. 
Co. (N. J.) ; . 
292—Insurer held not estopped to deny effectiveness of life policy because insured was 

treated by physician between time of medical examination and delivery of policy, by de- 
livering policy to insurer’s agent after insured had been treated, where insurer had no 
knowledge of such treatment when writing policy nor when agent accepted part pay- 
ment of premium and deposited such amount with insurer. Goldman v. New York 
Life Ins. Co. (N. Y.) hus Sos 
292—Representation in life policy application as to one’s health and as to physicians 
employed is ordinarily material to risk. Representation in application for life policy 
that insured had not consulted physicians for diseases mentioned or any other disease, 
with exception of pneumonia, held as matter of law, a false representation material to 
risk which avoided life policy, where insured, aside from the pneumonia attack. had 
made four visits to physicians for X-ray examination. Anderson vy. AStna Life Ins. 
G4 Yo ‘ ; 5 ; wee 
292—Insured’s false statement in application for life policy that he had not received medical 
attention during past six months held not warranty, but mere misrepresentation, not 
rendering policy void, where not fraudulently made nor material to risk. Bankers’ _ 

Nat. Life Ins. Co. v. First Nat. Bank of Groveton. (Tex.) wcsan. SZ6S 
Failure of insured while admitting medical treatment six years before date of application 
to disclose recent treatment for acute indigestion, coupled with false statement that in- 
sured had given full information about treatment held as matter of law to bar recovery 
on life insurance policy. Insured’s representation in application for life insurance 
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policy made in 1931 that physician had not been consulted since 1925 held as matter of 


‘aw “material representation” within statute. Lyttle v. Pacific Mutual Life Ins. Co. of 
California (U. S.) 


292—Where insured was 
projecting timber and destroying eye, and accident policy covered injury by violent, 
external means, statements in application that insured had received no medical treatment 
within seven years and that sight was not impaired, if false, did not involve matters 
“material to risk’ within state as construed by state courts. Pacific Mut. Life Ins. 
Co. of California v. Johnson. (U. S. eee Scenes oa ; 

§ 299. SPECIAL, CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Insured’s failure to recall some minor payment made upon accident policy in another 
company would not be material to risk assumed; but, where applicant in preceding nine 
years had made eleven claims on other accident and health policies, such information 
was material to application. Mutual Ben. Health & Accident Ass’n v. Ratcliffe. (Va.).. 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Life certificates held not invalidated notwithstanding statement in applications that 
insured had never been rejected for insurance was to be regarded as warranty and 


matter warranted false, unless such matter contributed to death of insured. Yancey v. 
Central Mut. Ins. Ass’n. (Mo.) ; 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenan’ 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 

310(2)—Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of policy 
for nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich. ) ; ; ee ie ge eee , 8 

310(2)—Where life policy provided for forfeiture for failure to pay assessment in com- 
pliance with properly stamped written notice, regardless of whether insured received 
notice, notice by first-class mail was required, in view of ambiguity of policy, harshness 
of forfeiture provision, and rule for strict construction of forfeiture provision against 
one claiming forfeiture. Texas Mut. Life Ins. Ass’n vy. Adams. (Tex.) 1269 

310(2)—Statutory notice of forfeiture of life policy for nonpayment of premiums was suffi- 
cient without another notice of lapse after grace period expired, though notice given 
only advised insured of “intention” to forfeit or cancel. Notice of lapse of life policy 
sent insured after default and after his death, coupled with importunity to avail him- 
self of contractual privilege of reinstatement, cannot be construed as acknowledgment 
that statute required second notice to insured after lapse of policy. Minnesota Mut. 
Life Ins. Co. v. Cost. (U. S.) 

310(2)—Provision of life policy requiring insurer 
indebtedness on policy equalled loan value did not modify or affect the avoidance of 
the policy for failure to pay premiums thereon. Moss et al. v. AEtna Life Ins. Co. 
i. S.) 2 ; i airs ; aes nts os 

310(2)—Under life policy dated May 15th and providing that future annual premiums were 
payable on anniversary of that date, and that it should not become effective until first 
premium had been paid and policy delivered, anniversary date was May 15th and not 
May 29th when first premium was actually paid and policy delivered; hence notice of 
forfeiture for nonpayment of subsequent premium on anniversary date or within grace 
period of thirty days was not prematurely given by insurer on June 24th under laws 
+ — where insured became policyholder. Forbriger vy. Metropolitan Life Ins. Co. 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(1). In general. 

311(1)—Assured’s violation of co-operation clause in automobile liability policy is valid de- 

fense against injured party’s action on policy. McDanels v. General Ins. Co. of 
America et al. (Cal.) Digicel 7 xe 

311(1)—Right of action of injured party against automobjle liability insurer carrier is not 
absolute, but subject to lawful terms and limit of policy which are reasonably neces- 
sary for protection of insurer and can be readily complied with by assured, if violation of 
condition by assured caused substantial prejudice to insurer. Automobile liability in- 
surance carrier held excused from liability, in action for injured party, by assured’s 
violation of policy by failing to notify insurer of accident and failing to co-operate in 
eeocernns and presenting defense. Purefoy v. Pacific Automobile Indemnity Exchange. 
(Cal. ce 

311(1)—Where insurer insures against liability for personal injuries arising from accident, 
its liability to person injured by accident is dependent upon its liability to insured. 
Wainer v. Weiner et al. (Mass.) si 

311(1)—Assured’s violation of clause in automobile indemnity policy by failure to co-operate 
in defense of action by injured party held valid defense in action by injured party against 
insurer after obtaining judgment against assured where insurer was prejudiced by as- 
sured’s violation of co-operation clause’) McDaniels v. General Ins. Co. of America et 


al. (U. S.) 


Sei bs : 604 
311(1)—Liability insurer held not liable to guest who recovered judgment against insured 


unless insured complied with conditions of liability policy. Ocean Accident & Guarantee 
Corporation, Limited v. Lucas et al. (U. S.) cava Veeubae es 1122 


1490 


1303 


1360 





Topical Index 


(2). Assignees. 
311(2)—Where purchasers, pursuant to land contract, carried mutual fire policy as insured, 
and provision was made for payment of loss to vendors’ assignees as their interest 
might appear, policy, having been suspended as to insured for nonpayment of assess- 
ment, could not by estoppel, waiver or subsequent reformation be held payable to 
vendors’ assignees. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich.) 1361 
311(2)—Appointee or assignee of fire policy can recover only ‘through right of insured and is 
precluded from recovering where fire is caused by willful act or with connivance of in- 
sured who attempts fraud in proofs of loss. Banco Comercial De Puerto Rico v. Royal 
Exchange Assur. Corporation et al. (U. S.) 148 
(3). Mortgages and their assignees. 
311(3)—Clause voiding fire policy where subject of insurance was a building on ground 
not owned by insured in fee simple held good defense to action against insurer by 
assignee of mortgagee under loss payable clause, since clause defeating recovery by 
insured also defeated recovery by mortgagee. London & Scottish Assur. Corporation of 
London, England v. Smith. (Ala.) 1352 
311(3)—Standard mortgage clause in fire policies protects mortgagee against acts or neglect 
of owner or mortgagor, but not against the mortgagee’s own neglect or wrongdoing. 
Altshuler et al. v. New Brunswick Fire Ins. Co. et al. (N. J.) 1380 
311(3)—In action on fire policy, defense that mortgagor willfully burned insured building was 
available as against both mortgagor and as against mortgagee to whom loss was payable 
as his interest might appear. Belock et al. v. State Mutual Fire Ins. Co. (Vt.) . 595 
$11(3)—Where insurer was authorized to insured buildings when policy was issued, con- 
version into excepted risk by installation of still would void policy as to mortgagor 
but not as to mortgagee under mortgage clause providing no “default” of mortgagor 
should affect mortg: agee’s recovery unless notice was given, since “default” in such case 
means “act or neglect.” Bank of Cashton v. La Crosse County Scandinavian Town 
Mut. Ins. Co. (Wis.) : aoe 859 
311(3)—Under fire policy making loss payable to mortgagee as his interest may appear, 
rights of mortgagee are no greater than those of named insured, and mortgagee can- 
not recover when named insured cannot recover. Korntved v. American Ins. Co. (Wis.)..1111 
"s MATTERS RELATING TO PROPERTY OR INTEREST INSURED 
312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
12—Insurer held not liable for fire loss under marine policy warranting that boat was laid 
up during term thereof at dock at named town, where boat at time of fire had been moved 
upstream to fresh water for purpose of clearing it of barnacles, though change of lo- 
cation was pursuant to general custom and did not increase risk. "Insured cannot recover 
on marine policy for loss occurring at place other than location stipulated in — in 
policy, though places were equally safe. Robinson et al. v. Home Ins. Co. (U. 
§ 318. CHANGE IN CONDITION OF BUILDING. 
318—Forfeiture of fire policy because of insured’s depletion of insured property cannot be 
invoked as defense unless depletion changes identity of property, in absence of pro- 
vision in policy to contrary. lLeisy v. Farmers’ Mut. Home Ins. Co. of Hooper et al. 
(Neb.) 
G 323. BU ILDING BECOMING VACANT. 
1). In general. 
323(1)—“‘Tenant” within fire policy, is one holding possession under insured in recognition 
of his title, whose possession is possession of insured and under usual contractual ob- 
ligations of tenant, express or implied, to conserve landlord’s property. Trespasser, or 
one holding by adverse possession or in denial of insured’s possessory right, is not 
“tenant” within fire policy. That dwelling warranted or represented to be occupied by 
tenant was in fact occupied by insured’s wife on her own account in disregard or denial 
of any possessory right claimed by insured, held to preclude recovery on fire policy since 
statute of possession was material and as a matter of law increased risk of loss. Whether 
stipulation in fire policy that insured property was occupied by tenant as dwelling house 
was treated as warranty or representation was immaterial where risk of loss was in- 
creased by failure to comply therewith. Camden Fire Ins. Ass’n v. Landrum. (Ala.) 555 
223(1)—Where rider to fire policy permitted enumerated exceptions which but for benefit of 
rider would have made policy void, insured who permitted dwelling to remain vacant for 
more than 60 consecutive days permitted by rider could not recover on policy on ground 
that dwelling had not been unoccupied for eight consecutive months as permitted by an- 
other exception in rider, where policy was avoided if any enumerated privilege was ex- 
ceeded. Jelin v. Home Ins. Co. (U. S.) ; 341 
(3). What constitutes vacancy or nonoccupancy. 
3)—Insured’s vacating of house covered by fire policy and taking. away portion of house- 
hold goods held not within policy clause voiding policy if insured should vacate dwelling 
and place a “tenant” therein, where insured left occupant in house as mere caretaker. 
Frady v. Georgia Farmers’ Fire Ins. Co. (Ga.) 
323(3)—*“*Vacant”” and “unoccupied’’ as used together in rider to fire policy, have different 
meanings; term “vacant” meaning “empty”, while term “unoccupied” means lack of 
habitual presence of human beings. Jelin v. Home Ins. Co. (U. S.) 341 
— REMOVAL OF GOODS. 
action on fire and theft policy expressly warranting that automobile was usually 
” Ieept in certain garage, breach thereof by permanently changing location of automobile 
barred recovery, notwithstanding warranty was true when written. Marone y. Hartford 
Fire Ins. Co. (N. J.) ; . 1421 


§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. _ ; ; 
328(1)—Ownership, not title, is material factor in assuming risk on improved realty, since 
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law presumes that absolute owner will be more watchful of property than mere tenant 


or partial owner, as regards provision avoiding fire policy on change in interest or title. 
National Union Fire Ins. Co. v. Deas. (Ala.) ‘ : ; = 

328(1)—Addition to open mortgage clause in favor of insured’s mortgagee in fire policy 
of provision that all conditions of policy should apply to mortgage clause with exception 
that nonpayment of assessments would not invalidate policy without prior notice to mort- 
gagee did not transform open mortgage clause into mortgage clause with full contribution, 
but interest of mortgagee would be affected in same manner as insured’s interest upon 
change of title to insured property. Under provision that fire policy would be void upon 
change of title to insured property, change of title operated to suspend policy during per- 
iod of breach, so that, where loss occurred after insured had conveyed property to an- 
other, mortgagee of insured could not recover upon mortgage open clause in his favor. 
Central Life Assurance Society v. Denver Mutual Fire Ins. Co. (S. D.) 

(2). What constitutes change of title or interest in general. 

328(2)—-Policy and statutory provisions voiding fire policy on insured’s alienation of title 
to insured property held inoperative, where cmmeeik deeded property to his brother-in-law 
to defeat collection of alimony and brother-in-law reconveyed property to insured on same 
day, seven weeks before fire, notwithstanding insured’s deed to brother-in-law was re- 
corded before fire and brother-in-law’s deed to insured was not recorded ‘until after 
fire. Home Ins. Co. of New York v. Johnson. (Ga.) 

328(2)—Insured’s conveyance of property to corporation of which insured was sole stock- 
holder constituted violation of fire policy. White v. Evans et al. (N. J.) 

328(2)—-Where transfer was unaccompanied by delivery of deeds, for which no consideration 
was paid, and transfer was merely colorable, and without intent to consummate change 
of title, sole and unconditional ownership clause of fire policy held not breached because 
record title was placed in another’s name. Where there is no change in the fact of ti- 
tle, but only in the evidence of it, and such change is merely nominal and not calculated 
to increase motive to burn, or diminish notice to guard insured property from loss of 
fire, the fire policy providing for sole and unconditional ownership in insured is not 
violated. Condition in fire policy rendering void insurance upon a building on ground 
not owned in fee simple by insured must be construed in the same spirit as the other 
conditions affecting insured’s interest, and insured will be deemed to be owner in fee 
simple if his interest is without condition or limitation, even though he may not have 
legal title. ‘Gallotti..et al. v. ‘Continental ins. Co. et al. .CN. Vi) on... occas csues dee. 

328(2)—-Lessee who removed from premises under provision for delivering up property upon 


default terminated lease, so that lessor named in loss payable clause of fire policy 


issued to lessee could not recover for fire occurring after removal under provision that 
title, or possession of 


policy should be void if any change took place in_ interest, 
insured premises. Korntved v. American Ins. Co. (Wis.) 
(4). Conveyance to wife. 
328(4)—-Clause of fire policy respecting foreclosure proceedings held not violated by fore- 
closure action instituted and settled before insurer issued its policy, notwithstanding 
there had not been formal discontinuance of action and cancellation of lis pendens. C. 
J. G. Corporation v. Knickerbocker Ins. Co. of New York. (N. Y. S. C.) 
(5). Contract for sale. 
328(5)—Default of vendee in land contract subsequent to date of standard fire policy does 
not change insured vendee’s status as “‘unconditional and sole owner” of insured prem- 
ises or effect ‘“‘change in interest, title or possession” cf insured premises, as would 
void policy under terms thereof, in absence of forfeiture of land contract by vendor, 
assignment of contract by vendee, or acts by vendee amounting to surrender of his 
rights under contract. Insured vendee held entitled to recover, under standard fire policy 
providing that policy should be void if any change in interest, title, or possession of 
insured premises took place, for loss sustained by fire which occurred when vendee was 
in default under land contract and vendor had not declared forfeiture of contract. 
De Keyser v. National Liberty Ins. Co. of America. (Wis.) 
(6). Incumbrance of property. : ‘ 
328(6)—-Wife’s execution, with husband’s knowledge and consent of security deed to insured 
property in which wife had equitable interest, rendered void fire policy issued to 
husband, which provided that policy should be void upon “change in interest, title, or 
possession” of insured property. Hurley v. Girard Fire & Marine Ins. Co. (Ga.) 
328(6)—Wife’s execution to spouse’g creditor, with husband’s knowledge and consent of 
security deed to insured property in which wife had equitable interest, held “change 
of title or interest’ within provision of fire policy rendering policy void upon such 
change. National Ben Franklin Fire Ins. Co. v. Hurley et al. (Ga.) : 
328(6)—Fire policy providing that policy shall be void if change takes place in interest, 
title, or possession of subject of insurance held not voided because insured gave chattel 
mortgage on some of property insured, but recovery was limited to loss of unincumbered 
property. Valenti v. Imperial Assur. Co. (Vt.). 
(14). “Commencement of foreclosure proceedings” 
328(14)—Mortgage foreclosure cuts off equity of redemption, leaving in mortgagor only 
statutory privilege, and while such privilege remains unexercised, purchaser bears risk 
of loss, as regards effect of foreclosure in light of provision avoiding fire policy on 
change in interest or title. Foreclosure affects mortgagor’s “interest” and “title” and 
therefore breaches fire policy contemplating forfeiture on change in interest or title; 
“interest” being broader than “title,” and embracing both legal and equitable rights. 
Where mortgage foreclosure deed was delivered to purchaser who, being unable to make 
cash payment previously agreed on, executed quitclaim deed to mortgagor, parties’ con- 
duct showed transfer of title to purchaser and subsequent transfer to mortgagor, and 
hence showed change in mortgagor’s interest and title within forfeiture provision of 
fire policy. National Union Fire Ins. Co. v. Deas. (Ala.) 
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§ 330. INCUMBRANCES. 
(1). In general. 
330(1)—Violation of provision in policy prohibiting mortgage incumbrance on property by 
insured without knowledge or consent of insurer will void policy. Greco v. Continental 
Ins. Co. of City of New York. (TIa.) : 8328 
(4). Removal of incumbrance before loss. 
330(4)—Under fire policy providing that insurer should not be liable for loss or damage to 
property ‘‘while’’ incumbered by chattel mortgage, payment of chattel mortgage before 
loss replaced property under protection of policy, though mortgage remained of record 
at time of loss. National Reserve Ins. Co. of Illinois v. Scudder et al. (U. S.) 145 
(5). Entire or severable contracts. 
330(5)—Under fire policy expressly not covering encumbered chattels existing or subsequent 
incumbrances operate to withdraw property from protection of policy but do not work 
forfeiture. Mielke v. National Reserve Ins. Co. (Wis.) ; ESSA ee eo 598 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Rejection of claim under health and accident policy on ground of failure to sub- 
mit timely proof of loss did not relieve insured from performance of condition of 
policy relative to care and regular attendance of physician during period of disability. 
American Bankers’ Ins. Co. v. White: (Miss. ) ; 1032 
335. KEEPING BOOKS, PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—Substantial,compliance with iron-saf€“or warranty clause in fire policy is all that is 
required since purpose of such warranty is accomplished when it is shown that insured 
kept such record of his business as will enable a man of ordinary intelligence to ascer- 
tain with reasonable certainty amount and value of goods destroyed. Westchester Fire 
Ins. Co. et al. v. Brantley. (Tex.) 181 
(2). Taking inventory. 
335(2)—Inventory taken January 1, 1931, and preserved until some time after taking of in- 
ventory of January 1932, held to comply with warranty clause in fire policy on store 
issued October, 1931, requiring assured either to have on hand at date of policy in- 
ventory taken within twelve months or to take one within thirty days. Warranty clause 
in fire policy on store requiring assured to preserve inventory taken during current year 
and also those taken during preceding calendar year required assured to keep and pro- 
duce January 1931, as well as January 1932, inventory where fire occurred during 1932. 
Assured’s failure to produce inventory of preceding calendar year as required by war- 
ranty clause of fire policy on store held not to forfeit policy, where inventory of current 
year was produced and inventory not produced was kept at assured’s residence and destroy- 
ed without his fault or design. Westchester Fire Ins. Co. et al. v. en i . 
Cc. A.) ‘ s tie cicais ma eeaee 181 
(3). Keeping books of account. 
35(3)—Books and records stipulated for in fire policy must reasonably and fairly afford 
data contracted for, without resort to extraneous sources with respect to matters essen- 
tial to substantial compliance. American Ins. Co. v. Davis. (Tex.) 1102 
(4). Keeping books and papers in safe. 
35(4)—Where assured’s ledgers were destroyed in fire without design or fraud, his produc- 
tion of current inventory, original purchase invoices, bank deposit slips representing cash 
sales and collections, and tickets of credit sales, which were sufficient to enable insurer 
to arrive at amount of loss with reasonable certainty, held substantial compliance with 
warranty clause in fire policy on store, though books were not kept in safe or place not 
exposed to fire which would destroy building, as required by policy. Westchester Fire 
Ins. Co. et al. v. Brantley. (Tex.) + a Silt aces et ao ea 181 
335(4)—Purpose of “record warranty” or “‘iron-safe clause” in fire policy, requiring books 
and inventories to be kept in fireproof safe at night or in secret place not exposed to 
fire which would destroy building, is to furnish insurer reliable source of information 
to test correctness of claim of loss. Fire policy containing “‘record warranty” or ‘“‘iron- 
safe clause” held not complied with where books and inventories kept were not kept in 
iron safe nor in any other secret or secure place so as to make them available to 
insurer after fire. American Ins. Co. v. Davis. (Tex.) 1102 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Failure to punctually pay insurance premiums in strict compliance with contract 
results in forfeiture, in absence of waiver expressly made or arising by reasonable 
implic ation. The Praetorians v. Cowart. (Ga.) .... ee 

349(1)—In one-year group life policy, renewable from year to year clause that delay in 
payment of premium for not more than 31 days would not void olicy did not operate to 
continue policy in force after expiration of stated term. Venditto v. Spratt’s Patent 
Chmeviiay,. Lees CR BED. ia insis ee a's as acca gue oa he ACA ae a een ene 251 

349(1)—Insurer held not liable under group policy providing that insurance would cease 
upon employee’s failure to pay required premium upon termination of employment, where 
employee died after he was dicchanaa and after time allegedly covered by premium had 
elapsed. Nelson et al. v. Aitna Life Ins. Co, of Hartford, Conn. | (Pa.) 267 

349(1)—-Where mutual fire insurance company’s by-law, made part of insurance contracts, 
provided that, on failure to pay assessment for 50 days, “this policy” should become void, 
insured’s failure to pay assessment on prior policy held not to invalidate subsequent 
policy on which no assessment had been made. Baseler et al. v. Worth Mutual Fire Ins. 
CO. Gr eee CO, CS obo oka ae See'sns beldameea Maw eee eee wena cee oe eaawe. 359 

349(1)—Under group policy providing that insurance would terminate if railroad failed to 
remit its employee’s premium to insurer, and certificate providing that insurance would 
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terminate at expiration of period for which premiums were last deducted by_ railroad 
from employee’s wages, insurance held terminated at expiration of such period, though 
railroad did not remit premiums to insurer. Missouri State Life Ins. Co. v. Compton. 
(Tex.) ie Paice a He st ot are las ne or aera tea ce ce Be ie de Sie Se a 
349(1)—-Term insurance policy, not providing for monthly premium payments or extended 
insurance, lapsed when premium was not paid on date to which last of several monthly 
extensions of time was granted on deposit of less than monthly rate premiums. Jeffers 
v. Bankers’ Life Co. (U. S.) 7a sok rk ke. os ccs is Sa el esas WE ah sk eaten cea a Dice a 
349(1)—Under policy provisions respecting premium payments, in absence of reserve values 
life insurance coverage stopped when premiums ceased. Policy in question provided that 
it was based on and issued in consideration of annual premium paid in advance and of 
further payment of a like sum on or before each anniversary of date of policy until ma- 
turity of policy or death of insured, but that premiums might be paid in installments. 
Policy also provided that payment of premiums should not maintain policy in force be- 
yond date when next premium or installment thereof was payable, and provided for 
grace of one month for payment of every premium after first. Minnesota Mut. Life 
mi RG “Oe RL REL SRE oe cia eieua cc) cs ete ece cara ane CaS oe wraie deus otis Bhar rate Bebe 
349(1)—Where insured left employer’s service prior to his death and premiums ceased before 
proof of disability was made, beneficiary could not recover death benefits under provision 
of group policy waiving premiums on life insurance feature of policy in event of dis- 
ability, since death benefits continued after disability under such provision only if 
premiums were paid up to date of due proof of disability and insured did not voluntarily 
and definitely sever his relation with employer. Metropolitan Life Ins. Co. v. Cole. 
(Va.) Scie aap : 


(2). Premiums payable in installments. 
349(2)—-Where monthly premium on life policy was payable on or before first day of suc- 
ceeding month, insured, dying about midday of first day of month, held not to have 
been in default, although premium for preceding month had not been paid, since insured 
had throughout entire day to pay premium, Sovereign Camp, W. O. W. v. Rhyne et al. 
(Miss.) ExPaneee ine Sates erste a etre nek ea 
(3). Nonpayment of note given for premium. 
349(3)—Provisions in premium note and life policy making policy void for nonpayment of 
premium note when due held enforceable and not discriminatory as against insured who 
had procured policy loan. Insurance company’s acceptance of installment notes whereby 
time for payment of annual premium was extended did not prevent it from declaring 
aQ premium notes due and forfeiting policy on nonpayment of one of notes at matur- 
ity, where policy was expressly om void in case of nonpayment of premium notes 
when due. Commonwealth Life Ins. Co. v. Gault’s Adm’rs. (Ky.) 
(3). Nonpayment of note given for premium. 
349(3)—Instrument providing that, if it was not paid on or before date it became due, it 
should automaticaly cease to be a claim against insured, and all rights under policy 
should be the same as if agreement had not been made, held not a “note” given for 
delinquent premium the nonpayment of which caused accident policy to lapse, since 
instrument contained no unconditional promise to pay. Parker v. California State Life 
Ins. Co. (Utah) 
352. NOTICE OF TIME FOR PAYMENT. 
353. —— NECESSITY. 
(1). In general. 
353(1)—Insurance company need not give insured notice of amount and maturity of pre- 
mium in absence of agreement or statute, where policy definitely fixes time and amount 
of premium. Commonwealth Life Ins. Co. v. Gault’s Adm’rs. (Ky.) 
353(1)—Insurer, doing business in New York, held not required to send notice of due date 
of premium payment to nonresident assignee, who therefore could not compel reinstate- 
ment of life policy after its forfeiture for nonpayment of premium without 
Copp v. New York Life Ins. Co. (N. Y.) j ay ‘ 
§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
§ 360. —— IN GENERAL. 
(1). In general. 
360(1)—Where premium has been paid, cancellation for nonpayment cannot be made. Gross- 
man v. Langer. (Mich.) af 


num 


notice. 


(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Insurer, to prevent forfeiture of policy, must appropriate funds in its hands belong- 
ing to insured to payment of premiums when due. Insurance company owed no duty to 
apply cash surrender value of life policy towards payment of premium note when due. 
Insurance company which under assignment of life policy and provision of insured’s 
mortgage had lien on policy to secure loan was not required to apply accumulated divi- 
dends towards payment of premium note to avoid forfeiture, where policy provided that 
dividends remaining with company would be added to face of policy. Commonwealth 
Bare 30. Go, ASE ORL RS UID oo our Sais SSaaw end Daevasing MASE E ECTS eee 

360(3)—-Where total premium was to be applied for liability insurance and for automobile 
club membership, partial payment of premium held properly applied to insurance feature 
of policy, where principal reason for payment of premium was for insurance; club fea- 
ture being incidental. Grossman v. Langer. (Mich.) ae ere CR iee wean i 

360(3)—Where policy had a cash surrender value above indebtedness, and insurer in accord- 
ance with policy applied balance to purchase of extended insurance, leaving a small sum 
to credit of policy plaintiff could not recover on policy on theory that application of full 
dividend resulted in extending policy beyond date of death of insured, where policy spec- 
ified that remaining portions of accumulation of dividends amounting to less than quarter 
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annual installment of annual premium would not be applied to continuing policy in force 
but would remain to credit of policy. That notice ef amount of premiums due on life 
policy showed full amount of dividend held not to have relieved policyholder and bene- 
ficiary of express provision in policy that no part of annual premiums less than amount of 
—, annual installment of annual premium would be applied to continuing policy in 
orce since notice merely informed policyholder he would be entitled to credit for full 


a ee if full premium was paid. Schultz v. State Mutual Life Assurance 
Gy, Jie Ws 


of member’s guaranty fund deposit on failure to pay assessment, member’s deposit could 
not be applied to unpaid assessment so as to avoid forfeiture notwithstanding under char- 
ter guaranty fund secured payment of assessment. Statute providing that penalties im- 
posed by contract for any nonperformance thereof are void held not to preclude mutuai 
assessment life insurer from requiring, as condition precedent to membership, that con- 
tribution be made to guaranty fund and providing for forfeiture thereof on nonpayment 
of assessment. Galbraith v. Bankers’ Iife Co. of Des Moines, Iowa. (Okla.) 

360(3)—That dividend had been declared which could have been applied to reduce defaulted 
premium to $2.45, had insured been informed thereof, would not enable beneficiary to 
recover on policy where policy did not provide for notice to insured of dividends, 
evidence did not establish that notice of dividend had not been given in notice of 
premium due which was mailed to insured’s last known address, and matter was not made 
issue in cause. Favazza v. New York Life Ins. Co. (Tenn.)... .. .1257 

(4). Payment by check, draft or order. 

360(4)—Failure of railroad, as authorized, to make premium deductions from employee’s 
wages which were sufficient therefor held not to forfeit 
Life Ins. Co. v. Compton. (Tex.) ; ; ‘ - 93 

§ 362. EXCUSES FOR NONPAYMENT. 

362—Insurer’s refusal to waive premiums, upon insured’s demand based on disability consti- 
tuted breach of insurance contract providing for waiver of premiums if insured became 
disabled. Missouri State Life Ins. Co. v. Pilcher. (Ga.) 

302—Where mutual life policy provided that upon proof at home office that total per- 
manent disability had lasted 90 days, payment of future premiums would be waived and 
insured would be paid $150 monthly during continuance of such disability, insured who 
paid premium due on November 10, 1931, and on December 22, 1931, submitted proof of 
total disability from July 28, to November 24, 1931, due to typhoid fever, and was paid 
$150 by insurer, held not entitled to recover premium paid on ground that he waiving 
condition precedent to payment of $150 insurer also waived condition relating to waiver 
of payment of premiums. Pacific Mutual Life Ins. Co. v. Paynter. (Ky.) a 

362—Under life policy providing that disability payments and waiver of premiums in case 
of disability should cease when it “‘appears’’ that insured has become able to engage in 
any occupation, insurer not demanding proof of continuance of disability may not 
relieve itself of further liability by merely notifying insured that it ‘‘appears’’ that he 
is no longer totally and permanently disabled, unless as a matter of fact he is no 
longer unable to engage in his occupation; word “appears’’ meaning obvious, manifest, 
or a thing proved, and not seems or having a certain semblance. Insured’s administra- 
tion held entitled to recover on life policy with provision for disability benefits although 
insured, after being notified that benefits including premium waiver would cease after 
physician’s report that insured was not totally and permanently disabled and that policy 
had been converted into paid-up policy of less value on nonpayment of premiums, did 
nothing further between that time and his death four and one-half years later. Equit- 
able Life Assur. Soc. of United States v. Johnson’s Adm’r. (Ky.) 1187 
Compliance with life policy requiring due proof of disability before default in premium, 
or within six months after default if disablity precedes default, held condition precedent 
to waiver of premiums and receovery of disability benefits. In action for disability 
benefits under life policy, physician’s letter stating that irsured had been sick for some 
time and that investigation would be appreciated held insufficient to impose any duty 
on insurer to waive premiums as provided in policy or to constitute proof of disability. 
New York Life Ins. Co. v. Quinn. (Miss.) 
Insurer’s agreement to waive premiums on life policy in event of total and permanent 
disability of insured may be made to depend on continuance of that condition for six 
months. Life policy held to make waiver of premiums in event of insured’s total and 
permanent disability dependent on continuance of disability for six months. Where 
waiver of premium on life policy was made to depend on continuance of insureds total 
and permanent disability for six months, payment of premium due November 7, 1932, 
held not waived, notwithstanding insured became totally and permanently disabled 
November 1, 1932, and remained in that condition until his death February 13, 1933, 
since he did not remain in that condition for six months within meaning of policy. 
Himelbloom v. Metropolitan Life Ins. Co. (Neb.) 

362—Provision in life policy that six months after proof is furnished insurer of insured’s 
permanent total disability insurer will waive premiums thereafter during disability is 
not subject to judicial construction, since provision is unambiguous. Under provision 
in life policy that six months after proof is furnished insurer of insured’s permanent 
total disability insurer will waive premiums thereafter during disabilty, premium is 
waived only after six months after proof has been furnished insurer of disability, rather 
than from commencement of disability. Davis v. Aétna Life Ins. Co. (Neb.) 
-Where premium on life policy was dae January 20, and insured became disabled Febru- 
ary 19, and died February 26, and written notice of disability was given to insurer 
during July, and it was not reasonably possible to give prior notice, premiums held 
waived under policy waiving premiums if notice of disability was given within seven 
months from due date of premium in default. Under life policy waiving premiums if 
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proof was furnished that disability continued uninterruptedly for at least four months, 
insurer could not contend that such disability must have continued at least four months 
prior to due date of premium in default where policy also provided that proof could be 
submitted within seven months from due date, provided proof showed that total disability 
period commenced prior to due date of first premium in default. Insurer could not 
escape liability on life policy waiving premiums if notice of disability was received by 
insurer during lifetime of insured and during continuance of total disability on ground 
that insured died before such proof was furnished and within less than four months 
after becoming disabled, where policy provided that such notice provision should not 
apply if it was not reasonably possible to give such notice within specified time, and 
trial court found that notice could not reasonably be given during lifetime of insured. 
Under life policy waiving premiums if insured was totally disabled for at least four 
months, premium held waived notwithstanding insured died within four months after 
becoming totally disabled, since by death total disability became ‘“‘permanent,”” “pe1- 
manent disability’ necessarily including disability for four months. National Standard 
Life Ins. Co. v. Smith et al. (Tex.) ‘ ; - 
In beneficiary’s suit on lapsed life policy under clause providing for restoration 
of policy on proof of total disability, insurer held not to have noticed that insured 
was afflicted with endocarditis, and was disabled at time of lapse from  insured’s 
examination for reinstatement ten months prior to death where examination showed 
insured was in good condition except for heart trouble, and insured stated in application 
he was in good health and engaged in gainful occupation. In beneficiary’s suit on 
lapsed life policy under clause providing for restoration of policy on proof of total 
disability, insurer’s offer to reinstate insured at large increased premium held not to 
show that insurer had knowledge that insured was disabled at time of lapse. In 
beneficiary’s suit on lapsed life policy under clause providing for restoration of policy 
on proof of total disability, that beneficiary informed insurer when she attempted to 
pay defaulted premium that insured was ill and had been sick for eight months held 
not to give insurer knowledge that insured was disabled at time of lape. Favazza v. 
New York Life Ins. Co. (Tenn.) oa React ake ee eae ; : 1257 
362—Where life policy required insurer to pay premium for insured for every policy year 
following date of approval by insurer of proof that insured had become totally and per- 
manently disabled before attaining 60 years, and insured became so disabled before 
reaching 60, insurer held required to make premium payments falling due after proof of 
disability had been approved though such proof was not filed until insured was 64 years 
old. Kimel et al. v. Missouri State Life Ins. Co. (U. S.) ee ’ , 
Where life policy with total, permanent disability clause provided that, if it should ap- 
pear to the company that insured was able to engage in any occupation for remuneration 
or profit, income payments should cease and payment of any premium thereafter falling 
due should not be waived, words “if it shall appear to the company” implies reasonable 
proof to the company, since a mere conjecture would not be sufficient. Where insurer, 
without having employed either of methods specified in life policy with total, permanent 
disability clause to determine whether total, permanent disability had ceased, wrong- 
fully, but without fraud, claimed that it had ceased, discontinued disability payments, and 
demanded resumption of premium payments, insured’s failure to forthwith deny truth of 
claim and payment of premiums for several years thereafter did not estop him from 
claiming that total, permanent disability had not ceased at time claimed by insurer, 
since payments were made under mutual mistake of fact. New York Life Ins. Co. v. 
Talley. (U. S.) i aes 
Under life policy provision for waiver of premiums in case of insured’s disability, 
failure to furnish due proof, as required, while premium was not in default, would 
be fatal to beneficiary’s claim unless insurer waived such proof and was estopped to 
assert such defense. In action on life policy containing provision for premium waiver 
on proof of insured’s disability, insurer waived further information respecting disability 
and formal proof thereof by reason of its denial of liability and failure to furnish 
blank forms for further proof. Miller v. New York Life Ins. Co. (Utah) 1284 
362—-Where insured left employer’s service prior to his death and premiums ceased before 
proof of disability was made, beneficiary could not recover death benefits under pro- 
vision of group policy waiving premiums on life insurance feature of policy in event 
of disability, since death benefits continued after disability under such provision only if 
premiums were paid up to date of due proof of disability and insured did not volun- 
tarily and definitely sever his relation with employer. Collins yv. Metropolitan. Life 
Ins. Co. (Va.) : Pe ioroe ok ; ; 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
§ 364. IN GENERAL. 
364—Beneficiary’s tender to insured of amount of insured’s indebtedness against life —_— 
authorizing payment thereof at any time while policy was in force after insured’s death, 
held effective as against contention that policy was not in force because of insured’s de- 
fault in payment of premium. “Lapsed policy” is not policy entirely forfeited or can- 
celed, but on which there has been default in payment of premiums after payment thereof 
for three years; policy remaining in force according to statutory provisions after such 
default. Metcalf v. Metropolitan Life Ins. Co. (Cal.) 
364—Purpose of statute providing that statutory plan for automatic temporary insurance of 
amount of face of life policy for limited term upon default in premiums woyld not ap- 
ply where policy contained certain provisions in event of default in premiums was to 
give policyholder some freedom to contract as he saw fit rather than to hold him to fixed 
statutory plan. Under statute requiring inclusion of provision in life policy for uncon- 
ditional or commutation of policy for nonforfeitable paid-up insurance upon default in 
payments of premiums to avoid statutory plan for automatic temporary insurance if amount 
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of face of policy for limited term upon default ‘fo eee the substitution of 
one form of payment for another. State ex rel. Clark v. Becker et al. (Mo.) 

364—Courts cannot disregard condition upon which rests the liability imposed by statute on 
life insurers in case a nonpayment of premiums. Legislature may condition as it pleases 
rights granted to insured in addition to those granted by life policy. Sanderson v. 
Postal Life Ins. Co. of New York. (U. S.) ‘ 

364—-Puipose of Missouri nonforfeiture insurance statutes is to secure to insured who has 
paid premiums for three or more years substantially what excess of contributions over 
cost and expense properly attributable to carrying of insurance to date of lapse will 
purchase in way of extended or paid-up insurance. Columbian National Life Ins. Co. v. 
Griffith. (U. S.) 

364—Failure to pay premium when due avoids life policy except for automatically extended 
insurance but, where reserve or loan value has been exhausted by discharge of indebted- 
ness on policy, insurance cannot be automatically extended. Moss et al. yv. Etna Life 
Ins. Co. (U.. S.) 

§ 365, — REINSTATEMENT. 

(1). In general. 

365(1)—Life policy lapsed for nonpayment of second annual premium held reinstated by 
acceptance by insurer of partial payment of premium in cash and of note of insured 
for balance. Life policy reinstated after having lapsed for nonpayment of second an- 
nual premium was not new contract, but continuation of original contract. Reliance 
Life Ins. Co. of Pittsburgh. v. Lowry. (Ala.) ... 

365(1)—Beneficiary’s tender to insurer of amount of insured’s indebtedness against life ‘pol- 
icy, lapsed for nonpayment of premium, after insured’s death, did not reinstate primary 
insurance, in view of policy provision for reinstatement by insured, who never applied 
therefor. Primary insurance not being reinstated by beneficiary’s offer to pay indebted- 
ness against life policy at date of insured’s death, there was no sum available for pur- 
chase of pure endowment under option in policy. Metcalf v. Metropolitan Life Ins. 
Ca: (Cah) oa eae Shaecn ec rte ; ‘ 

365(1)—Courts must give effect to life insurance contract as made by parties in determin- 
ing, whether it was reinstated under terms thereof after lapsing, in absence of statute 
requiring reinstatement. Insurer, approving application for reinstatement of life insur- 
ance policy on day after insured’s death, which occurred two days after mailing of re- 
instatement fee as result of serious illness, existing before date of application, which 
did not disclose such fact, held not to have reinstated policy. Colorado Life Ins. Co. 
v. Winegarner. (Colo.) aura : ; 

365(1)—Offer of insurer to reinstate accident policy upon payment of portion of amount 
due on delinquent premium and evidence of insurability, made through the mails, which 
agency was used by insured in his acceptance, held contract which was enforceable, 
though reinstatement application provided that policy should not be considered reinstated 
until approved by home office and acceptance had not been received when insured met 
death. Parker v. California State Life Ins. Co. (Utah) 

(2). Condition of reinstatement. 

365(2)—Where life policy contained no provision that policy would be forfeited if note given 
in part payment of second annual premium was not paid at maturity, that such pro- 
vision was contained in note held not to forfeit policy for nonpayment of premium, where 
note was not paid at maturity, in view of statute providing that insurer could not make 
agreement as to policy contract other than that plainly expressed in policy. Reliance 
Life Ins. Co. of Pittsburgh v. Lowry. (Ala.) das : f 

365(2)—-Insurance company did not waive right to deny reinstatement of life insurance pol- 
icy by its officer’s insertion of word ‘‘(yes)”’ after insured’s answer ‘(no)’, to question 
in application for reinstatement as to whether he was free from disease. Colorado Life 
Ins. Co. v. Winegarner. (Colo.) 

365(2)—Insured held not entitled to recover disability benefits under health and accident 
policy providing that insured was not entitled to benefits when premium payments were 
in arrears two Mondays or more, and that subsequent payment of full arrears should 
not entitle insured to benefits for sickness or accident occurring, or existing during week 
following such payment, where insured paid premiums when they were in arrears two 
Mondays or more, and disability commenced before expiration of following week. Stipu- 
lation in health and accident policy that policy shall not lapse for nonpayment of pre- 
miums until premiums for four Mondays are in arrears, but that insured shall not be 
entitled to benefits when premium payments are in arrears two Mondays or more, and 
that subsequent payment of full arrears shall not entitle insured to benefits for sickness 
or accident occurring or existing during week following such payment, held 
Thomas v. First Nat. Life, Health & Accident Ins. Co. (La.) 3 : 
2)—Where insurer’s agent returned check tendered as premium payment, informing 
insured that it would be necessary to furnish evidence of insurability to obtain rein- 
statement of health and accident policy, and insured promptly returned doctor's cer- 
tificate with check which was deposited by insurer’s agent for collection and was paid by 
bank, premium held accepted so as to work reinstatement of policy. Garber v. Equitable 
Life Ins. Soc. (Minn.) 
2)—After lapse of accident policy for nonpayment, of renewal premium, reinstatement 
thereof by subsequently accepting premium as provided in policy requires formation of 
new contract, necessitating meeting of minds, and, though stipulations thereof would be 
those of original policy, term would not begin until day agreed. North American 
Acc. Ins. Co. v. Plummer. (Md.) Ex 

365(2)—-Under lapsed life policy providing for its renewal upon performance of specified con- 
ditions, application for renewal by insured who performed specified conditions auto- 
matically renews policy, though application is not accepted by insurer. Under lapsed 
life policy providing for its renewal if insured was in good health and within required 
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age limit and paid nominal renewal fee, and that renewal should not be effective until 
insured was officially notified through mail that renewal had been granted by insurer’s 
secretary in whom was vested authority to accept or reject application for renewal, where- 
upon statute of insured was to be that of new member, acceptance of application and 
notification thereof through mail held condition precedent to renewal of policy. Burch- 
field v. Home Benefit Ass’n. (Tex.) . aL Ara haear are ata chats us seakiatoal a peetale ea ienae oe Pace 
365(2)—-Where life policy provided that policy could be reinstated after lapse on production 
of satisfactory evidence of insurability, insured was not entitled to reinstatement by 
merely executing health certificate on form furnished by insurer and tendering pre- 
mium. Broughton v. Equitable Life Assurance Society of United States. (U. S.) 
365(2)—Acceptance of premium for reinstatement of life policy held not waiver of in- 
surer’s right to declare forfeiture for premium default, where insured was given pro- 
visional receipt which provided that it should not work waiver of rights of insurer 
which declined to reinstate him after physical examination and returned premium 
checks, notwithstanding unobserved irregularity in drawing one check which could have 
been corrected and which did not deprive insured of any rights. Forbriger v. Metro- 
eeuataes Fee: Ret: MO ANS RON, on seca wa, ava my bisa suai oes gS seeker ai peak odie ht hate 
365(2)—Although health and accident policy delivered to insured was merely reinstatement 
of lapsed policy, reinstatement was subject to conditions named in policy delivered, and 
such rights as might have ripened while policy was suspended were lost to insured. 
Mutual Ben. Health & Accident Ass’n v. Ratcliffe. (Va.) ............ cc cece ee eee es 
365(2)—Where life policy provided that insured could resume premium payment at any 
time policy was in effect under automatic premium loan provision, and premiums had 
been last paid on quarterly basis, insurer demanding premium payment calculated on 
annual basis as condition to continuing policy in effect could not declare policy lapsed 
or forfeited for insured’s failure to meet with excessive demand. Stalnaker v. Lincoln 
Nat. Life Ine Co. of Fort Wayne, Ind. (W. Va.) 


§ 366. ——- ELECTION BETWEEN RIGHTS. 

366—Insured, not having elected to take cash surrender value of life insurance policy or 
extended insurance within time fixed by policy after its automatic conversion into paid- 
up insurance on default in payment of premium subsequent to third premium, only 


amount of such paid-up insurance could be recovered. Life & Casualty Ins. Co. of 
Tennessee -¥. Goodwin eel CATR os oss ohiaiy Scie nie ea mice nnon ears 


366—Insured’s failure to exercise term insurance option under life policy after default in 
payment of premium does not prevent bereficiary’s exercise thereof after insured’s 
death; such election being property right, not mere personal privilege. Insured’s in- 
debtedness against life policy, giving him certain options, predicated on absence of in- 
debtedness, after default in payment of premiums, did not bar his exercise of statutory 
option. ‘Metcalf v; Metscopolitan Gite Ins. Co. (CR) 6.5 sci o's cine ciseiscvste ca woieee 


-Provision in life policy that insured or assigns might surrender policy within three 
months after default in payment of premium for cash surrender value less indebtedness, 
or for participating paid-up insurance, and that if not so surrendered insurance should 
be automatically continued, gave option to insured or assigns to surrender policy, to 
which neither insurer’s consent nor physical delivery of policy prior to cash payment 
was necessary; unequivocal request for cancellation to insurer or authorized agent be- 
ing sufficient. Where life policy provided that insured or assigns might surrender pol- 
icy within three months after default in payment of premium for cash surrender value, 
less indebtedness, or for participating calbas insurance, and that if not so surrendered, 
insurance should be automatically continued, communication to insurer of exercise of 
option to surrender policy was essential. Where life policy provided that insured or as- 
signs surrender policy within three months after default in payment of premium for 
cash surrender value, less indebtedness, or for participating paid-up insurance, and that 
if not so surrendered, insurance should be automatically continued, use of mail at in- 
surer’s risk to notify insurer of exercise of option to surrender held not justified. To 
terminate existing life policy by surrender thereof for cash surrender value after de- 
fault in payment of premium, request must be made by insured or his authorized agent 
to insurer or to one having adequate authority to act in insurer’s behalf. Territorial 
manager whose powers were limited to appointing and supervising soliciting agents, 
collecting premiums, getting policies reinstated, and forwarding applications to life in- 
surer held without authority to accept notice of exercise of option after default in 
payment of premium to surrender life policy payable at insurer’s head office in an- 
ether state. Life insurer was liable on policy, where insured died before receipt by 
insurer from local agent, without power to accept notice of surrender, of mailed notice 
of assignee’s exercise of option to surrender policy for cash surrender value. Tele- 
graphic withdrawal by local insurance agent for assignee of life policy of notice of ex- 
ercise of option to surrender policy for cash surrender value because of insured’s death 
held effective, where notice of withdrawal was received by insurer prior to letter con- 


taining notice of exercise of option. Fidelity Mutual Life Ins. Co. v. Merchants’ & Me- 
chanics’ Bank et al. (U. S.) 


$66—Where specific options granted to insured by life policy on failure to pay premiums 
and statutory liability of insurer on happening of same contingency were conditioned on 
legal surrender of policy within 30 days and on insured’s written application within six 
months, respectively, and no such surrender or application was made until more than 17 
years failure to pay premiums, all rights of insured in respect of such options and under 
statute were barred. Where Colorado life insurance contract made by New York in- 
surance company provided that, if specific options granted by policy should not be exer- 
cised within 30 days after nonpayment of premium, owner would entitled to the sur- 
render value in paid-up insurance specified in name New York statute, the surrender 
value of paid-up insurance specified in such statute was controlling but not the condition 
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in the statute that demand therefor, with surrender of policy, should be made within 
six months. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) 
§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Statute providing for application of reserve value of life policy to purchase of 
extended term insurance on default in premiums held applicable only where no disposi- 
tion of reserve value is provided for in policy, or where several optional methods are 
provided and none has been selected by assured, and not to apply to policies which them- 
selves make provision for application of reserve, not conflicting with statute, in event of 
lapse. Where life policy provided that on lapse because of premium default insured 
would become entitled to paid-up insurance in reduced amount, or that in lieu thereof 
insured within three months after lapse might surrender policy and would be entitled to 
receive extended term insurance in full amount, right to avail himself of provision for 
extended term insurance held personal to insured and not exercisable by beneficiary after 
insured’s death. Ford v. Liberty Industrial Life Ins. Co., Inc. (La.) ; ‘ 
7(1)—Missouri nonforfeiture insurance statute provides automatic option for extended 
insurance equal to face of policy, less indebtedness, in case of lapse after payment of 
three or more annual premiums. Under statute requiring inclusion of provision in life 
policy for unconditional commutation of policy for nonforfeitable paid-up insurance upon 
default in payment of premiums to avoid statutory plea for automatic temporary insur- 
ance of amount of face of policy for limited term upon default, “‘commutation’’ means 
substitution of one thing for another; “unconditional’? means without conditions; ‘“‘paid- 
up insurance’? means insurance which has been fully paid for and ‘‘nonforfeitable”’ 
means not subject to forfeiture. Life policy providing that, after three years’ premiums 
were paid, policy should become effective automatically for paid-up insurance, and that 
insured might, by written notice, elect within grace period to take extended insurance 
or cash value, held to contain provision for unconditional commutation for nonforfeit- 
able paid-up insurance within Missouri statutes so as to defeat right to statutory ex- 
tended insurance where policy lapsed for nonpayment of premiums, though at time of 
lapse policy had a net value, which, if applied to purchase of extended insurance would 
have carried policy beyond date of insured’s death. Columbian National Life Ins. Co. 
v. Griffith. (U. S.) - ee Sa aerate hana 
(2). Amount available to purchase extended insurance. : 
367(2)—Table contained in life policy showing period of extended insurance available paid- 
up policy value, and cash or loan value could not be altered by court. In calculating 
reserve available for extended insurance, tabulated reserve in policy held controlling, 
notwithstanding insurer’s practice to build up general reserve not shown by policy to 
cover period intervening between insured’s fulfillment of his obligation under 20-payment 
life policy and age limit beyond which double indemnity protection was not afforded. 
Moss et al. v. Atna Life Ins. Co. (U. S.) 
§ 368. —— PAID-UP POLICY OR VALUE. 
(1). In general. 
368(1)—Where life policy provided for paid-up policy in reduced amount on lapse for non- 
payment of premium, and authorized insured within three months after lapse to receive 
extended term insurance in full amount in lieu of paid-up policy, but insured did not 
avail himself of latter right, method provided for applying reserve to purchase of 
paid-up policy became final on death of insured and was not repugnant to statute, so 


that beneficiary could recover only paid-up value of policy. Ford v. Liberty Industrial 
Life Ins. Co., Inc. (La.) 


368(1)—-Where life policy provided that, if specific options granted by policy should not be 
exercised within 30 days after nonpayment of premium, owner would be entitled to sur- 
render value in paid-up insurance specified in named statute, the provision was self- 
executing upon owner’s failure to so exercise specific options, and issuance of paid-up 
policy was not essential to insurer’s liability. Where life policy provided that, if spe- 
cific options granted by policy should not be exercised within 30 days after nonpayment 
of premium, owner. would be entitled to surrender value in paid-up insurance, and owner 
failed to so exercise such options when policy carried a reserve of $3,830, such reserve 
held automatically applied to paid-up insurance, payable upon insured’s death. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) ee 

$. 376, ACTIONS. 


370—Court’s findings in action on life insurance policy that net reserve or cash surrender 
value after grace period for payment of premium in default would purchase term insur- 
ance for period terminating after insured’s death held sufficient to support judgment for 
extended insurance. Metcalf v. Metropolitan Life Ins. Co. (Cal.) 


370—In insurer’s suit to cancel reinstatement of life policy for fraud, evidence required find- 
ing that insured was afflicted with tuberculosis when he applied for reinstatement, not- 
withstanding physicians testifying stated that they could not be certain that insured 


had tuberculosis because of failure to make most scientific test. Illinois Bankers’ Life 
Assur. Co. v. Stringham. (Mich.) 


370—Whether insured’s tuberculosis had its inception prior to date when reinstated health 
and accident policy became effiective, more than ten days after payment of premium, 
held for jury. Lacko v. Washington Nat. Ins. Co. (Pa.) 

370 


370—Where life policy lapsed before insured’s death, burden was on plaintiff suing on policy 

to prove that everything necessary to reinstate policy had been done. In action on life 
policy, which had lapsed, evidence that health certificate furnished had been accepted as 
satisfactory evidence of insurability and that overdue premium had been accepted so 
that policy had been reinstated held insufficient to raise jury question. Broughton v. 
Equitable Life Assurance Society of United States. (U. S.) , ; 21 
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XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


1. APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 
71- cae of waiver and estoppel as respects insurer cannot be abolished by contract. Newriter 
v. Life & Casualty Ins. Co. of Tennessee. (Ala.) . 413 
371—Law of waiver and estoppel with respect to insurers cannot be abolished by contract. 
Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) ...... 13; aS 
371—Law of waiver and estoppel with respect to insurers cannot be abolished by contract. 
Provident Life & Accident Ins. Co. v. Hudgens. (Ala.) 1306 
371—Under policy providing for disability benefits if insured was under sixty years of age 
when disability commenced, insurance against disability occurring beyond sixty vears 
could not be affected by waiver, since a loss not within policy coverage cannot be 
brought within such coverage by waiver or estoppel. Prudential Ins. Co. of America 
v. Brookman. (Md.) .. , 7 3 
371—In insurance cases to make out waiver of forfeiture, intention to waive must plainly 
appear, or acts or conduct relied on as constituting waiver must involve some element 
of estoppel. State ex rel. Continental Ins. Co. of City of New York v. Becker, Judge 
et al. (Mo.) 7 ee : 
371—Insurer has right to attach reasonable conditions td its waiver of express provision 
included in life policy for insurer’s benefit. Moss et al. v. JAStna Life Ins. Co. 
CU; S,) sk ; 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 
572—Insurer may expressly or impliedly waive policy condition respecting prior insurance, 
as by accepting premiums with knowledge of breach. Newriter v. Life & Casualty Ins. 
Co. of Tennessee. (Ala.) Ba senie cha ; isan mun tee a 5 413 
372—-Insurer may waive provision of fire ‘policy that it shall be void if insured is not sole 
and unconditional owner of insured property, and knowledge of insurer's agent, being 
insurer’s knowledge, waives provision where agent is acquainted. with nature of insured’s 
title. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) 1357 
Provision of fire policy that policy would be void upon change of title to insured prop- 
erty was for benefit of insurer and could be waived by insurer either by express words 
or by conduct amounting to estoppel. Central Life Assurance Society v. Denver Mu- 
tual Fire Ins. Co. (S. D.) : 
374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
375. —— IN GENERAL, 
(1). In general. 

Act or conduct amounting to waiver or estoppel must be by one with authority to 
waive or estop in particular circumstances or business, and done in course of business 
with knowledge of material facts constituting such waiver or estoppel. Newriter v. 
Life & Casualty Ins. Co. of Tennessee. (Ala.) ee rer a 

375(1)—-Where subsequent to issuance of policy sued on, insurer by its agent acting in 
scope of his authority assented that insured might take additional insurance conditioned 
agatnst in policy sued on, no other consideration than that on which original policy 
rested was needed. Provident Life & Accident Ins. Co. v. Hudgens. (Ala.) 
(2). Nature of agency. 
375(2)—Knowledge of soliciting agent taking application for insurance and his acts of 
waiver are attributable to company he is representing. Insurance company held respon- 
sible for act of waiver on part of broker selling insurance where company’s agen 
shared commission but broker was never licensed or authorized by company to represent 
it. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 1328 
375(2)—Clerk in escrow department of bank had no authority to bind fire insurers of which 
insurance department of bank was agent to change of use greatly increasing risk. 
Allen et ai. v. Merchants Fire Assurance Corporation. (Wash.).. sien Oe 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Insurer’s agent procuring or writing policy invalidating excess insurance if any, 
created under prior policy effect be concurrently therewith, held authorized to waive ex- 
istence of concurrent insurance and to estop insurer from invoking concurrent insurance 
as defense. Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 413 
(2). Conditions to which restrictions apply. 
376(2)—-Agent’s knowledge that applicant for life policy had heart disease was imputable 
to insurer, notwithstanding policy provision that agent was without authority to make, 
alter, or discharge contracts, or to waive forfeitures. Terry et ux. v. Texas Prudential 
Ins. Co. (Tex.) : 1272 
377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
2). What constitutes knowledge or notice in general. ¥ 
377(2)—Knowledge of insurer or its agent which will form basis for waiver of provision 
in fire policy must be actual notice, and constructive notice imparted by recordation of 
deed is insufficient. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) , 1397 
377(2)—-In suit on membership certificate in burial association, allegedly false statements in 
application as to member’s health held not to bar recovery, although application pro- 
vided for invalidation of certificate for misrepresentation, where application was not at- 
tached to certificate, no medical examination was made and association’s soliciting agent 
had ample opportunity to ascertain member’s physical condition. Winders v. Co-Operative 
Burial Ass’n. (La.) 


377(2)—Where insured, when applying for and receiving life policy, claimed to be ‘well, and 
his alleged disclosure of ailments and treatment by physician did not indicate that he 
suffered from serious disease and diseases recited in policy were not mentioned at all, 
and only first premium was paid, there was no waiver of policy conditions rendering 
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policy void for insured’s bad health, and insured was not estopped to defend on such 
ground. Levic v. Metropolitan Life Ins. Co. (N. Y.) 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Insurer is bound by knowledge of agent collecting premiums, who must report to 
insurer information acquired within scope of agency concerning contracts, as regards 
— as to prior insurance. Newriter v. Life & Casualty Ins. Co. of Tennessee. 
(Ala.) 
378(1)—Knowledge of officers of insurer that life insured — was drawing ‘disability pension as 
Spanish-American War veteran charged officers with notice that insured was suffering 
from physical ailment which reduced his earning capacity, since federal laws made such 
disability prerequisite to pension. Farrar v. Policy Holders’ Life Ins. Ass’n. (Cal.) 
378(1)—Insurer may waive provision of fire policy that it shall be void if insured is not 
sole and unconditional owner of insured property, and knowledge of insurer’s agent, 
being insurer’s knowledge, waives provision where agent is acquainted with nature of 
insured’s title. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) 1357 
378(1)—Where _insurer’s agent had ample opportunity to have ascertained true state of 
insured’s health by medical examination before issuance of life policy, but failed to do 
so, right of insurer to claim policy was void under provision conferring such right 
where insured had cancer held waived, in view of statute. Eagan v. Metropolitan 
Life Ins. Co. (La.) 
78(1)—Under conditions limited in their application, agent’s knowledge of insured’s diseases 
and treatment by physician may create estoppel on part of insurer to defend on ground 
that insured was not in good health when policy was delivered. Levic v. Metropolitan 
Life Ins. Co. (N. Y.) : 
378(1)—Knowledge of insurer’s agent that insured had tuberculosis before issuance of in- 
dustrial life insurance policies would not bind insurer, in absence of proof that such 
information was communicated to insurer and agent’s action in icouke olicies ac- 
quiesced in by insurer’s officers. Potter Title & Trust Co. v. Colonial Life Ins. Co. 
of America. (Pa.) ; ‘ ‘ ome : 
378(1)—Agent’s knowledge that applicant for life policy had heart disease was imputable 
to insurer as knowledge gained within scope of agent’s authority where he was required 
to answer whether applicant had any infirmity and whether agent considered applicant’s 
life a good risk and would recommend acceptance. Agent’s knowledge that declaration 
in application for life policy, that answers were written by applicant or strictly in 
accordance with her directions was not true was imputable to insurer. Terry et ux. v. 
Texas Prudential Ins. Co. (Tex.) .1272 
78(1)—Knowledge of agent who wrote fire policy that insured building was located on 
leased ground held imputable to insurer, causing waiver of policy provision avoiding 
policy if building insured was on ground not owned by insured in fee simple. National 
Reserve Ins. Co. of Illinois v. Scudder et al. (U. S.) 145 
(3). Nature of agency and authority of agent. 
378(3)—Knowledge of soliciting agent that insured had another accident policy would estop 
insurer to deny validity of policy because of misrepresentation in application that in- 
sured had no additional accident insurance, notwithstanding policy provision that agents 
could not change policy or waive provisions thereof. National Life & Accident Ins. 
Co. v. Cantrell. (Ga.) 
378(3)—Knowledge of soliciting agent taking application for insurance and his acts of 
waiver are attributable to company he is representing. Mutual Ben. Health & Accident 
Ass’n v. Smith. (Ky.) 1328 
78(3)—Insurer’s soliciting agent’s knowledge of insured’s previous illness and falsity of 
statement, written by agent in application for accident and sickness policy that insured 
had not been disabled by accident or illness during last ten years, must be considered 
insurer’s knowledge, so as to defeat its right to claim that policy was void because 
of such statement. Kline v. Washington Nat. Ins. Co. (Wis.) 1347 
(4). Capacity in which knowledge is acquired. 
78(4)- —Knowledge of insurer’s agent obtained while performing duties of his agency in 
receiving applications and delivering policies as to state of insured’s health is imputed 
to insurer, and, if such knowledge would vitiate contract in its inception according 
to terms thereof, such knowledge constitutes waiver of provisions of contract inconsistent 
with known facts. Supreme Forest Woodmen Circle v. Sneed. (Ark.) 1167 
379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UN- 
DER HIS DIRECTION. 
(1). In general. 
379(1)—Misrepresentation resulting solely from act or oversight of soliciting agent taking 
application, without knowledge of insured or beneficiary, are not available to insurer, 
although issuing authority acts on application as presented and without knowledge of 
agent’s misfeasance. Inter Ocean Casualty Co. v. Ervin. (Ala.) 
379(1)—Insurance company whose agent obtained correct statement of facts from insured, 
but filled out application incorrectly, held estopped to rely on misrepresentations in ap- 
plication, where insured signed application without reading it. Provident Life & Ac- 
cident Ins. Co. v. Ivy. (Tenn.) 
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988 


379(1)—If applicant for insurance policy gives true answers to authorized agent relying 
upon agent’s skill and good faith to correctly record answers, and he records answers 
falsely, insurer is bound thereby, if insured is justifiably ignorant of agent’s wrongful 
act. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 1272 

379(1)—-Where facts that automobile was used and purchase price thereof were correctly 
stated to insurer’s agent in oral application for theft policy, insurer making erroneous 
insertion in policy was estopped to assert falsity as defense to policy, in absence of 
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insured’s knowledge of erroneous insertion. 
CW. Va.) 
(4). Life and accident insurance. 
379(4)—Misrepresentation in application for accident and health policy that insured’s hearin 
was not impaired held not available to insurer where neither insured nor beneficiary could 
read or write, insurer’s soliciting agent filled out application in presence of both, bene- 
ficiary informed agent that insured was deaf and dumb and neither insured nor_bene- 
ficiary had any knowledge that agent inserted such clause in application or failed to 
strike it therefrom. Discrepancy between insured’s age stated in application for health 
and accident policy and that appearing in proof of death held not available to insurer 
where insurer’s soliciting agent inserted age on his own judgment, without inquiry of 
insured or beneficiary, and without their knowledge. Inter Ocean Casualty Co. v. Er- 
vin.  (Ala.) 
379(4)—Statements in application 
must be taken in fact as statements of insurer and not of beneficiary or of insured. 
Where application for life certificate was filled out by insurer’s agent, insurer could not 
claim after insured’s death, and after having collected assessments for years, that it 
issued certificate in reliance upon fact that insured made answers and upon their truth- 
fulness, since agent’s knowledge, in absence of collusion, was imputed to insurer. Sap- 
pington v. Central Mut. Ins. Ass’n. (Mo.) 
379(4)—That insurer’s agent filled in answer in application did not avoid defense of mis- 
representations in action on life policy, where there was no allegation that insured did 
not know nature of paper he was signing. Boyle vy. Eureka-Maryland Assur. Corporation. 
(Pa.) ; ‘ ; ae a ; A ? Fan eat : 
379(4)—Insured’s retention of life policy to which was attached copy of application held not 
to estop beneficiary from asserting false answers were not made by insured, since 
insured was not required to inspect copy of application to see if it was identical with 
original application which she signed. Stein v. New York Life Ins. Co. (Pa.) 
379(4)—Under application for life policy containing warranty that all answers to questions 
were correct, insured did not warrant that insurer’s agent had correctly written his 
answers, but only that his answers, as made by him, were correct. Where insured made 
truthful answers to questions in application, but answers were incorrectly transcribed 
by agent, life insurer held estopped to assert their falsity as defense to policy. Brady 
Mut. Life Ins. Ass’n v. Smith. (Tex.) : 
379(4)—Where agent inserted in application for life policy without applicant's knowledge 
false statement that applicant had never suffered from heart disease, insurer held 
liable under doctrine of waiver and estoppel, notwithstanding false representations and 
fact that insured was not in good health when policy was delivered, where insurer 
had imputed knowledge. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 
(5). Good faith of insured. 
379(5)—-That medical examiner inserted false statements not made by insured as to insured’s 
health in application did not preclude cancellation of policy, because insured’s retention 
of policy for almost year thereafter made insured party to deception. Shaner v. West 
Coast Life Ins. Co. (U. S.) 
379(5)—-Insured’s knowledge of statements contained in application for health and accident 
policy, which statements were allegedly written in by agent as given him by_ insured, 
were complete upon insured’s receipt of policy to which was attached a copy of applica- 
tion. Soliciting agent with power to take applications is agent of his company, and where 
applicant has no knowledge of limitations upon his power, he may assume that they 
are coextensive with business intrusted to his care; but insured must not have been 
responsible for any mistakes or omissions. Where insured, in response to agent’s ques- 
tion whether he had been bothered by heart trouble since attack nine years prior had said 
he had worked every day since and agent had written no to such question in application, 
insured was responsible for misstatement. Where applicant for insurance knows there 
are misrepresentations in application as written by agent and that they are material, 
there is fraud in inducement, when policy is issued upon their faith, Where applicant 
accepted health and accident policy to which application was attached containing omissions 
as to applications, policies, and cancellations in other companies and as to true condition 
of applicant’s heart, which representations applicant knew were material, such repre- 
sentations amounted to material misrepresentations by applicant invalidating policy. 
Mutual Ben. Health & Accident Ass’n v. Ratcliffe. (Va.) oie aerate oars 
(5). Good faith of insured. 
379(5)—-False statement, in application for life certificates, that insured had never been 
rejected for insurance, held waived, where insurer’s agent filled out applications which 
were signed under his direction by beneficiary without knowledge of statement, and 
insured never read contents. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Provision requiring insured under group policy to be in active service of employer 
at time insurance was increased was not waived by insurer, where insurer’s representa- 
tive, while told that insured was absent because of sickness, was not told that she was 
not expected to return. Allison v. Etna Life Ins. Co. (La.) 
388(1)—-Where contractor obtained fire policy in own name, but insurer made no inquiry 
as to ownership of property, and, though property was visited by its agent before fire, 
did not object to its location with reference to fire apparatus and fire hydrants, insurer 
could not take advantage of erroneously assumed facts not induced by any misrepre- 
sentation of insured, and could not set up erroneous recitals in policy respecting owner- 
ship and condition of property as defense to liability. Cardinal vy. John Roshirt, Inc. 
ee. [h. ¥.) ie pleat i. ke 
388(1)—-That insurer's records showed that life policies with double indemnity provision 
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lapsed as of date subsequent to insured’s death and to expiration of period of grace 
did not constitute waiver of payment of premiums or abandonment of insurer’s rights 
clearly defined by policy. Moss et al. v. AStna Life Ins. Co. (U. S.) 
(4). Custom and course of dealing as to payment of premium. 
388(4)—Insurer’s agreement or custom to accept premium after default constitutes waiver 
of conditions of policy respecting time of payment thereof. Commonwealth Life Ins. 
Co. v. Gault’s Adm’rs. (Ky.) ‘ ; ; ee 
388(4)—Insurer waived nonpayment of premium assessment on fire policy on due date under 
circumstances showing custom of insurer to accept late payments of assessments and that 
insurer sent notice to insured within sixty days before occurrence of fire for overdue 
payment and for payment of assessment which became subsequently due. Paramore v. 
Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C.) 
388(4)—Conduct indicating acquiescence by life insurer in belated premium payments only 
on execution of extension agreement could not support estoppel, where no extension 
agreement was either executed or tendered. Moss et al. v. A&tna Life Ins. Co. (U.S.) 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer is estopped from denying liability under automobile liability policy, where, 
without notice to insured of disclaimer of liability, insurer defends suit with knowledge, 
or means of knowledge, of facts which, if established, would relieve it from liability. 
Where insurer notifies insured that, if certain facts are established, insurer will dis- 
claim liability under automobile liability policy, and insured after such notice makes no 
objection to insurer’s defense of suit against insured, such defense does not estop 
insurer from denying liability. Automobile liability insurer held estopped to deny lia- 
bility on ground that automobile at time of accident was operated by intoxicated per- 
son within exemptions of policy, where insurer with knowledge of alleged intoxication 
assumed defense for more than four years, and notice of disclaimer was given to attor- 
neys of insured’s administratrix. Beals v. Central Mut. Auto. Ins. Co. (Mich.) 1127 
388(5)—Automobile liability insurer which withdrew from defense of damage suit against 
assured held not to have waived requirement of assured’s presence in court for trial 
of damage suit under co-operation clause of policy. Bauman v. Western & Southern 
Indemnity Co. (Mo.) 1407 
388(5)—-If automobile liability insurer knew, when it began investigation shortly after 
accident, that policy was violated in driver’s nonage and nevertheless took charge 
of defense, and conducted trial making no disclaimer of liability or reservation of its 
rights except by dictation to court stenographer at chambers late in trial without 
insured’s knowledge, insurer was estopped from relying on driver’s nonage as defense 
in action by parties who had obtained unsatisfied personal injury judgment against 
insured. Cook et al. v. Preferred Acc. Ins. Co. of New York. (N. J.) 
388(5)—Entry of appearance for insured by insurer does not of itself constitute waiver of 
available defense, but insurer is entitled to reasonable time to investigate facts. Insurer 
appearing for insured did not waive provisions of liability policy which did not cover 
accident occurring while automobile was being operated for carrying passengers for com- 
pensation, where agreement that insurer’s appearance for insured should not be considered 
as waiver was entered into five months after accident occurred, ten weeks after suit was 
started, and seven months before case was tried. Orcutt v. Erie Indemnity Co. (Pa.) 
388(5)—-Automobile indemnity insurer electing to proceed with defense of personal injury 
action against assured with knowledge that assured would not be present held not to 
have waived defense of nonliability for assured’s breach of corporation clause, and not 
estopped to disclaim liability in such ground, since willful neglect of attorneys to de- 
fend assured unless excused by him or order of court would have subjected them to 
punishment for contempt. McDaniels v. General Ins. Co. of America et al. (U. S.) 604 
388(5)—Insurer, by taking full charge of defense of suit against insured’s executrix after 
notice that executrix had waived personal service of process and voluntarily appeared, 
waived claim that executrix had violated co-operation clause of liability policy. Ohio 
Casualty Ins. Co. v. Beckwith. (U. S.) 1119 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—-Where insurance company’s authorized agent issues and delivers fire policy with 
knowledge of falsity of recitals therein or condition rendering it null and void when 
issued, right to complain of false recitals or deny liability because of such condition is 
waived. Ohio Casualty Ins. Co. v. Stewart. (Tex.) 1137 
389(1)—Insurer accepting premium and delivering policy with knowledge of existing facts 
which, if insisted upon, would invalidate contract from its inception, waives right of 
avoidance because of such facts, and estoppel arises precluding insurer from setting up 
such facts in avoidance of contract. Terry et ux. v. Texas Prudential Ins. Co. (Tex.).1272 
(3). Conditions as to incumbrances. 
389(3)—That mortgage was given as substitute for one existing prior to issuance of policy 
held not waiver of forfeiture clause, where insurer had no knowledge of prior mortgage 
and did not consent thereto, and where prior mortgage had been satisfied before issuance 
of policy and before execution of second mortgage. Greco v. Continental Ins. Co. of 
City of New York. (Ia.) eS Sims Fae Seok a eens nek ek bea ee 
(4). Condition as to other insurance. ‘ 
389(4)—-Where agent had notice of existence of another policy at time of issuance of fire 
policy, provision of policy releasing insurer from liability of property were covered by 
another policy was waived. Where solicitor had originally solicited insurance and placed 
it with insurer she represented, and later, when directed by insurer to cancel policy, had, 
without consulting insured, placed it with second insurer, and on refusal of such insurer 
to carry whole risk had applied to agent of defendant insurer, who issued policy, so 
licitor was acting as “agent” of insurer in placing policy and not as “Broker” so that 
agent’s knowledge of existence of another policy was imputed to insurer and provision of 
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policy exempting insurer from liability if another policy existed was waived, where original 
agent had obtained and placed insurance and 7 upon refusal of insurer to carry 
whole fire risk, placed half of risk with defendant insurer through defendant’s agent 
without consulting insured, that name of defendant insurer’s agent appeared on policy 
held not to charge insured with knowledge that such agent, and not original agent, was 
defendant’s agent, and not to prevent original agent's knowledge of existence a another 
policy from being imputed to insurer so as to effect waiver of provision_releasing in- 
surer from liability if property were covered by another policy. Pacific Fire Ins. Co. 
v. Bowers. (Va.) . : 
(5). Subsequent breaches in continuation of existing conditions. 
389(5)—-That insured when taking out fire policy and paying premium, and again when 
policy was delivered, informed agent that insured property was vacant and agent did 
not ask or require her to take out vacancy permit or inform her that unless she did so 
policy would be void, and that insurer retained premium, held not waiver of vacancy 
clause. Conley v. Queen Ins. Co. of America. (Ky.) ; aes ‘ : 1073 
(6). Knowledge of intent to violate conditions. 
389(6)—Vacancy clause is not waived where vacancy is known to insurer at time of issuance 
of fire policy, in absence of —— or expectation that premises should remain 
vacant beyond vacancy period. Conley v. Queen Ins. Co. of America. (Ky.) 
(7). Failure to make or follow ‘inquiry. 
Insurer on obtaining partial disclosure of facts must make inquiry, if not satisfied, 
and issuance of policy constitutes waiver of incompleteness of insured’s answer. Provi- 
dent Life & Accident Ins. Co. v. Ivy. (Tenn.) 
(9). Life and accident insurance. 
389(9)—In suit on membership certificate in burial association, allegedly false statements in 
application as to member’s health held not to bar recovery, although application provided 
for invalidation of certificate for misrepresentations, where application was not attached 
to certificate, no medical examination was made, and association’s soliciting agent had 
ample opportunity to ascertain member’s physical condition. Winders v. Co-Operative 
Burial Ass’n. (La.) ; a : : eau 
389(9)—Provision of industrial ‘life policy which exempted ‘from coverage ’ death resulting 
from venereal disease held not waived because no medical examination of assured was 
had, since statute, providing insurer issuing policy without medical examination shall 
waive right to claim forfeiture for misrepresentation, is inapplicable. Lado v. First 
Nat. Life Ins. Co. (La.) 1197 
389(9)—Where insurer’s physician examines applicant and there is no change in insured’s 
condition between dates of application and issuance of policy, policy becomes binding. 
National Life & Accident Ins. Co. v. Ware. (Okla.) 
390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
390—Insurer, which knew facts constituting defense of fraud in obtaining automobile liabil- 
ity policy for more than five years before injured party brought action thereon and for 
more than nine years before it set up defense in second trial of action, and had con- 
ducted audit of insured’s pay roll, thus recognizing that policy was in force at time of 
accident, held estopped to urge such defense. Goss v. Security Ins. Co. of California. 
(Cal.) a ; 
390—Insurer held to have waived provision limiting liability to premiums if prior policy on 
same life in same company was not indorsed on certificate, where two Pe hy were in 
existence for fifteen weeks under names identical, except that name in one policy con- 
tained one more “hb” than name in the other. That insurance company issued policy to 
Cobbs” and to “Cobs’” should have put insurer on inquiry concerning two policies as 
having possibly been issued in violation of policy provision prohibiting more than one 
policy on same life; doctrine of idem sonans being applicable. Cobbs v. Unity Indus- 


trial Life Ins. Co. (La.) 


390--That insurer retaine 


389 (7) 


policy ai maintained silence after insured mortgagee, nam 


open mort clause in policy, informed insurer of change of title to insured pr 
and requested insurer to waive change and indorse and return policy, was not 
of provision that policy would be void upon change of title to insured property. Central 
Life Assurance Society v. Denver Mutual Fire Ins. Co. (S. D.) 

390—Mere silence or inaction of insurer after insured gave notice that boat covered by pol- 
icy was to be moved constituted no waiver of insurer’s right to insist on compliance with 
promissory warranty in policy designating location of boat. Robinson et al. v. Home 
ms ta (. 8.) EA teeta % ; ; 

390--While insurer must act to annul contract within reasonable time after discovering 
falsity of statements in application, insurer is entitled to reasonable time to make its 

investigation and determine what action should be taken. Shaner v. West Coast Life 
Ins. Co. (U. S.) 
392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 

MENTS. 
(1). In general. 

392(1)—-Clause, in life policy, limiting liability to return of premiums where policy of same 
kind is in force on insured, is waived where second policy is issued and premiums re- 
ceived thereon by insurer on its authorized agent with knowledge of first — New- 
riter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) ee 

392(1)—-Insurer waived provision of industrial life policy providing that it was void if 
insurer had issued another policy to insured, where insurer collected premiums for 50 
weeks without attempting to cancel policy upon grounds of prior issue of another 
policy. Clay v. Liberty Industrial Life Ins. Co. (La.) 

392(1)—-Insurer’s continued acceptance of payments tendered as premiums on lapsed life 
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policy constitutes waiver of insurer’s right to insist on formal requirements as to rein- 
statement or revival. Anderson v. Life & Casualty Ins. Co. of Tennessee. (La.) 

392(1)—Insurer having before any loss accrued under policy accepted from agent and 
retained past-due premium without inquiry waived any forfeiture for late payment of 
such premium, although agent receiving premium was without power to waive for- 
feitures. Sovereign Camp, W. O. W. v. Rhyne et al. (Miss.) 

292(1)—Insurer waived nonpayment of premium assessment on fire policy on due date un- 
der circumstances showing custom of insurer to accept late payments of assessments and 
that insurer sent notice to insured within’ sixty days after occurrence of fire for over- 
due payment and for payment of assessment which became subsequently due. Paramore 
v. Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C. ate baa sk ae ee a 

392(1)—In action by insured for insurer’s fraud in inducing plaintiff to take life policy not 
contracted for, in which insurer asserted defense of misrepresentations, held that court’s 
finding as matter of law, on demurrer to answer, that insurer, retaining premium pay- 
ments, had waived misrepresentations, was erroneous, where incontestable statute did 
not apply. Love v. Prudential Ins. Co. of America. (S. C.) ..... 

392(1)—Collection of premiums by insurer with full knowledge that pol 


488 


forfeiture kept policy in force. Excelsior Mut. Life Ins. Co. v. Davis. (Tex.) 1006 


392(1)—In action to cancel policy, that insurer accepted semiannual premium after second 
physical examination did not constitute waiver of false statements in application where 
insurer had no knowledge of such false statements when premium was accepted. Shaner 


v. West Coast Life Ins. Co. (U. S.) . 1155 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Under group policy providing for benefits on proof of total and permanent disability of 
employee for six months’ period, failure to pay premium during such period held not to 
terminate insurance, where employee tendered check for premium for first 60 days of 
such period, and tender was refused on ground that policy had previously lapsed. Mis- 
souri State Life Ins. Co. v. Compton. (Tex.) : P Si 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Allegation of life insurance applicant’s positive assertions in manner not warranted by 
his knowledge, suggestion of what he aid not believe true, or suppression of knowledge 
of condition but for which policy sued on would not have been issued, amounted to de- 
fense not waived by provision declaring policy incontestable after one year except for 
fraud. Combs v. Burbank Mutual Life & Benefit Ass’n. (Cal.) : 

400—Period of incontestability of life policy held to begin one year from date of policy as 
provided therein, application provided insurance should take effect on date thereof if 
full first premium was paid at time of signing application and insured was in sound 
health. Clause of insurance policy making it incontestable after certain period has refer- 
ence to contest in court by some sort of litigation and not mere protest against payment 
or offer to rescind. Incontestability clause in insurance policy does not affect statute of 
limitations with respect to suit on policy. Incontestable clause constitutes waiver by in- 
surer of right to invoke defenses against payment of policy after certain period of time 
from date of issuance. Incontestability clause of policy simply means that insurer con- 
tracts that if it should have any defense which might be interposed to validity of contract 
that it will interpose objections to validity either by affirmative or defense action ta- 
ken in court within period named in contract. Prudential Ins. Co. of America v. Pres- 
cott et al. (Fla.) 

400—Where suit on life p 
contestable period, running of one-year limitation imposed by incontestable clause was 
stopped, so that, where suit was dismissed upon its renewal insurer was not prevented 
from pleading fraud because policy was issued one year before. Lee v. All States Life 
Ins. Co. (Ga.) ety , ; ; ioe ’ 

400—Provision for incontestability of group policy held valid and not unreasonable nor con- 
trary to public policy. Limitation of contestability clause in insurance policy applies to 
questions involving validity of the policy and not those involving coverage. Question 
whether group policy was invalid because insured was not actively employed by firm 
insured at time amount of policy was increased, being one of validity and not of 
coverage and not being excepted expressly or by implication, held barred by incontesta- 
bility clause as a defense in suit on the policy. Allison v. A&tna Life Ins. Co. 
(La.) nn rectah lca oric cakeiststectets tea Z 5 7 ; ; 

400—Under life policy containing two-year incontestable clause and provision that policy was 
not to take effect unless insured was in sound health at its date, insurer had duty to 
investigate within two-year period to ascertain if deceit had been practiced as to sound 
health of insured. Under life policy containing two-year incontestable clause and pro- 
vision that policy was not to take effect unless insured was in sound health at its date, 
insurer held precluded, after death of insured more than two years after issuance of 
policy, from canceling it for alleged deceit in application as to sound health of insured. 
Ludwinska v. John Hancock Mut. Life Ins. Co. (Pa.) 


400—In assignee’s action on industrial life policy, incontestable clause held not to eaten, ter 
surer from attacking validity of assignment, where insurer admitted liability and willing- 
ness to pay to person entitled to payment. Hack v. Metz et al. (S. C.) .......... : 


400—Statute providing incontestable period for life policies held inapplicable to disability con- 
tract contained in life policy. Insured could not by postponing suit until after expiration 
of two-year incontestable period, obtain benefit of incontestable statute with reference to 
disability contract in life policy, where injury resulting in_ disability occurred within two 
years from date of policy. Love v. Prudential Ins. Co. of America. (S. C.) ; 


400—Equity will not cancel insurance policy, incontestable as to accidental death provision, in 
order to protect insurer’s rights against those of beneficiary. Insurance policy, providing 
for payment in case of accidental death, is “life insurance policy” to such extent within 
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state statute prescribing incontestable period for such policies. Pacific Mut. Life Ins. 
Co. of California v. Parker et ux. (U. S.) ; ie erate ears : 111 
-~Where decisions were in conflict as to whether provision of life policy excluding appli- 
cation of incontestable clause to health and accident insurance left policy open to con- 
test as to such insurance, incontestable clause should be construed in favor of insured 
as clause of doubtful meaning. Rule that incontestable clause should receive liberal 
interpretation in favor of insured is applicable where health and accident insurance are 
added to ordinary life policy. Where life policy treated on identical basis provisions 
excepting double indemnity and disability provisions in policy from incontestable clause, 
and state law made incontestable clause applicable to double indemnity provision, incon- 
testable clause was applicable to disability provision. Thompson v. New York Life 
Ins. Co. (U. S.) ; 

-Statute making insurance policies incontestable has no application where claimed losses 
are not covered by policy or premiums have not been paid. Collins v. Metropolitan Life 
Ins. Co. (Va.) ‘ ee : 

-Statute relative to life and endowment insurance which provides for two-year incon- 
testability period from date of issuance of policy held not to make clause in policy cover- 
ing life, permanent disability, and accident and health, providing that policy should be 
incontestable after one year from date of policy, except for non-payment of premiu: 
or service in Army or Navy in time of war, applicable only to life insurance portion o 
policy. Incontestability clause in policy covering life, permanent disability, and accident 
and health, providing that policy should be incontestable after one year from date of 
policy except for nonpayment of premiums, or service in Army or Navy in time of war, 
held to apply to accident and health provisions of policy, and hence insurer could not 
rescind accident and health insurance on ground of fraud, after expiration of one year 
from date of policy. Northern Life Ins. Co. v. Christie et ux. (Wash.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


§ 411. COLLISION AND LIABILITY THEREFOR. 

411—-Where club insurance policy required indemnity for loss or damage arising from collis- 
ion with another ship to extent that such liability was not covered by hull insurance 
containing clause for settlement of claims thereunder on principle of cross-liabilities modi- 
fication of hull insurance by substituting four-fourths for three-fourths as proportion to 
be paid by hull underwriters in event oi liability held not to eliminate liability under 

club insurance policy. New York & Cuba S. S. Co. v. American S. S. Owners Mutual 
Protection & Indemnity Ass’n Ins. (U. S.) Ba cae : “ 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. SITUATION OF PROPERTY INSURED. 

419—-Undisputed testimony that goods were burned while situated elsewhere than place 
where they were insured precluded recovery on fire policy where insured’s consent to 
removal was not shown. Wood v. General Ins. Co. of America. (Mo.) 1083 

419—Rider extending risk, covered by transportation policy, so as to include loss by fire even 
if on insured’s premises, held not to obviate limitation of risk to occasions when prop- 
vid res was in due course of transit. Rieske v. Alliance Ins. Co. of Philadelphia. 
Buyer of goods, shipped from another state by public truckmen, last of whom trans 
ferred them to local truckmen agreeing with buyer to hold them until next business day, 
held protected from loss thereof by theft from public garage, to which local truckman 
took them, under insurance policy covering loss by theft of goods in carrier’s custody. 
M. J. Federman Co., Inc. v. American Ins. Co. (N. Y.) 1133 

§ 421. FIRE. 

421—-Fire policy provision, exempting insurer from liability for loss occurring by explosion, 
exempts insurer from liability for loss caused directly or indirectly by explosion; but, 
where explosion is caused by preceding hostile fire during its progress in insured premises 
insurer is liable for loss caused by fire and for loss caused by explosion, since fire is 
proximate cause of whole loss and explosion is mere incident. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) : 1393 

LIGHTNING. WIND, TORNADOES. AND OTHER STORMS. 

Allegation that windstorm was accompanied by heavy rain which was blown through 
roof and other openings made by windstorm, and drenched and destroyed furniture 
and interior of house, with proof that all rainwater producing damage came through 
openings first made by wind, held to entitle insured to judgment for full amount of 
damage, although policy provided that insurer should not be liable for damage from 
water or rain unless it entered building through openings made by direct action of 
wind. New York Underwriters’ Ins. Co. v. Sproles. (Tex.) 

§ 424. ACCIDENT. 

424—Insurer could not avoid liability policy covering automobile used for business and pleas- 
ure, for injury to automobile while driven by chauffeur without authority, on theory that 
coverage was limited to damage only while being operated for business and pleasure b 
owner or by some person authorized by him, where there was no such limitation in col- 
lision damage indorsement but only in bodily injury clause. Policy insuring against 
damage to automobile caused solely by accidental collision with another object éither mov- 
ing or stationary, including upsets, held to cover injury where automobile driven by 
chauffeur failed to make sharp turn, ran off road and down bank and overturned. Hallock 
v. American Casualty Co. (N. C.) ; nas - te 

424—Word ‘“‘employees” as used in policy insuring against loss on shipments of money, 
except loss occasioned by dishonesty of employees of sender or addressee, applies only 
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to employees who may reasonably have been expected to contact subject-matter of insur- 
ance. Where package of currency shipped by registered mail was delivered in violation 
of federal regulation to apartment house manager, who placed package on table in 
addressee’s apartment, policy insuring against loss on shipments of money except loss 
occasioned by dishonesty of ‘‘employees’”’ of sender or addressee held not to cover loss 
resulting from theft by addressee’s chauffeur and cook. Central Trust Co. v. Hartford 
Fire Ins. Co. (W. Va.) 
§ 425. THEFT. dacty\ ae. We eee aes 
:25—Burglary policy indemnifying against loss by felonious entry into safe by actual force, 
where visible marks are made on exterior of safe, held not to cover burglary, where safe 
was left open or entered by working combination or use of key, notwithstanding marks 
of violence appeared in compartment in interior of safe. Remedial Finance Corporation 
v. Indemnity Ins. Co. of North America. (Okla.) it axe ie 
Estate of insured’s deceased wife held not within theft policy protecting insured and 
permanent members of his household. That estate of insured’s deceased wife was not 
within theft policy, should not alone preclude recovery in action thereon, fire loss of 
wife’s jewelry by heirs and next of kin protected by policy, where wife died intestate 
without debts. Policy covering loss by burglary, robbery, or theft where property was 
within insured’s premises or safe deposit box, and also robbery or forcible taking within 
United States or Canada, covered any of such crimes committed within insured’s prem- 
ises regardless of assault, and also such crimes when accomplished by assault anywhere 
in United States or Canada. Where insured was held up in his jewelry store and jewelry 
was stolen from safe therein, loss held within theft and robbery policy covering “forcible 
taking from insured.” Gross et al. v. Fidelity & Deposit Co. (U. 
5—Estate of insured’s deceased wife held not within theft policy protecting insured and 
permanent members of his household. Gross et al. v. Fidelity & Deposit Co. (U. S.) 
§ 427. PROXIMATE CAUSE OF LOSS. 
427—That insured was diseased at time of accident will not prevent recovery under ac- 
cident policy, if accident in itself was independent and sufficient cause of death or 
injury. Provident Life & Accident Ins. Co. v. Ivy. (Tenn.) 
427—Where locomotive covered by fire policy was marooned due to destruction of bridges 
by fire, and cost of repairing bridges was greater than value of locomotive, value of 
locomotive was destroyed directly and proximately by fire which destroyed bridges, se 
that insured could recover total value of locomotive. Clark v. North River Ins. Co. 
U.S)... . se 
§ 429. WRONGFUL ACTS OF INSURED. 
429—-Mere agency, without proof of knowledge, authorization, or ratification on part of 
insured, will not defeat recovery on fire policy on ground of incendiarism in event that 
agent is shown to have burned insured property. Hawkins et al. v. Glens Falls Ins. 
Co. (W. Va.) ; ‘ 1105 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 
434—-Loss of bus passenger’s baggage in transit held “injury to property,’’ within policy in- 
demnifying bus company for damages on account of injury to or destruction of prop- 
erty caused by operation of busses. Shaw v. Citizens’ Casualty Co. (N. Y.) 189 
434—Loss of automobile which was bogged down in highway cut and carried away by flood 
waters from river, which overflowed through cut and back again into river, was due to 
“collision,” within automobile policy. Long et al. v. Royal Ins. Co., Limited. (Wash.) 1428 
425. LIABILITY INCURRED FOR PERSONAL, INJURY OR J,OSS OF LIFE. 
Insurer was not liable under employer’s automobile lability policy covering operation 
of truck with insured’s permission, for injury sustained through negligence of employee 
while using truck at night returning from picnic, without employer’s permission or 
consent. Waddell v. Langlois et al. (La.) : k _- 1405 
5—Where owner permitted her son and son’s companion to use automobile, instructing 
companion not to allow son to drive, companion was covered by policy as “person re- 
sponsible for operation of insured’s motor vehicle’? within Compulsory Motor Vehicle 
Insurance Law, notwithstanding owner’s son was operating automobile at companion’s 
request at time of accident. Boudreau v. Maryland Casualty Co. (Mass.) 
435—To entitle driver to indemnity provided for by automobile liability policy under motor 
vehicle law, driver must, at time and place of accident, have been driving car with ex- 
press or implied consent of assured owner. Where automobile owner, insured for li- 
ability, permitted brother to use automobile, and brother, after death of assured, con- 
tinued to operate car without change in registration and no administrator or executor 
was appointed, brother involved in collision about two months after assured’s death held 
not covered by policy. Frankel v. Allied Mutuals Liability Ins. Co. et al. (Mass.) . 
435—Policy exempting from coverage assured’s “employee” injured while engaged in repair 
of assured’s automobile held not to cover a service station employee who on his day off, 
was injured while pumping air into a tire when he went to assured’s garage to make 
automobile repairs for which assured agreed to pay. Church vy. Consolidated Indemnity 
& Ins. Co. (N. J.) ; 
435—In action on automobile liability policy covering operation of automobile by insured or by 
person permitted to drive by adult member of insured’s family, instruction that as mat- 
ter of law 18 year old son had authority to permit any one to drive car because son was 
not “adult” within clause of policy held not error. In action on automobile liability policy 
covering operation of automobile by insured or by person permitted to drive by adult 
member of insured’s family, instruction that as a matter of law an “adult” was person 
of 21 years of age or upward held proper. At common law, “adult” was person who 
had reached age of 21 as regards construction of word “adult” in automobile liability 
policy. Under provisions of automobile liability policy covering operation of automobile 
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by insured or persons permitted to drive by adult member of insured’s family, “adult” 
meant one who had reached his legal majority, so that 18 year old son of insured was 
without authority to permit anyone to drive the car. Lucas et al. v. United States Fi- 
delity & Guaranty Co. (N. J.) 

435—Insured’s son-in-law possessing home of his own did not become member of insured’s 
“household” by temporarily returning with wife to insured’s home, within automobile 
liability policy extending coverage to one operating automobile with permission of adult 
member of insured’s household. Provision extending coverage of automobile liability 
policy to ‘‘additional assureds’’ is inoperative unless person operating automobile had 
permission to so operate it at time of incurring liability. Where insured gave son-in- 
law permission to drive automobile on business trip to certain town, son-in-law could 
not extend such permission to include another’s driving of automobile in different city 
on following day, therefore driver was not ‘additional assured”? within protection of 
automobile liability policy. Indemnity Ins. Co. of North America v. Sanders. (Okla.) 

435—Insured’s son-in-law possessing home of his own did not become member of insured’s 
“household” by temporarily returning with wife to insured’s home, within automobile 
liability policy extending coverage to one operating automobile with permission of adult 
member of insured’s household. Provision extending coverage of automobile liability 
policy to “additional assureds” is inoperative unless person operating automobile has 
permission to so operate it at time of incurring liability. Where insured gave son-in- 
law permission to drive automobile on business trip to certan town, son-in-law could 
not extend permission to include another’s driving of automobile in different city on 
following day; therefore driver was not “additional assured’ within protection of auto- 
mobile liability policy. Indemnity Ins. Co. of North America v. Lahman. (Okla.) .... 

435—Provision in liability policy that no liability was assumed while automobile was being 
operated for carrying of passengers for compensation held unambiguous. Truck owner who 
transported painter and his tools to his place of work was operating automobile in ‘‘car- 
rying passengers for compensation” within exception to liability policy, where parties 
were strangers, and painter paid owner 25 cents for prior trip, and painter had suggested 
that he would call owner whenever painter needed hauling. Orcutt v. Erie Indemnity 
So. (Pa) a5 

435—Word “used” in automobile policy insuring against liability while automobile is “used” 
for carrying of explosives not used in connection with its operation does not mean only 
a habitual or continuous use, but applies to single use of automobile, and barred insured 
from recovery when automobile caught fire from gasoline carried on single occasion for 
cleaning airplane motor. American Casualty Co. v. Jagoe. (Tex.) ... Sing 

435—Omnibus coverage clause of automobile liability policy creates liability insurance not 
only for benefit of named assured, but also for benefit of those who come within clause 
and meet its requirements. United States Fidelity & Guaranty Co. v. Mann. (U. S.) 

435—Provision in automobile liability policy that policy was not voided by death of named 
insured did not entitle executor named in insured’s will to benefits of policy prior to 
probate of will, since, until will was probated and named executor accepted trust, named 
executor had no status entitling him to any control over automobile. Provision in auto- 
mobile liability policy that policy was not voided by death of named insured did not 
entitle those named in will as alternate executors to benefits of policy prior to probate 
of will. Provision in automobile liability policy that policy was not voided by death of 
named insured did not entitle legatee of automobile to benefits of policy prior to probate 
of will, since specific bequest did not confer upon legatee any control of automobile. 
Provision in automobile liability policy extending benefits of policy to members of 
insured’s household did not entitle son to benefits of policy after death of insured, since 
insured’s household did not survive insured’s death, although son remained in home 
pending assumption of control by insured’s personal representative. ‘‘Household,’’ as 
used in provision in automobile liability policy extending benefits of policy to members 
of insured’s household, meant single domestic establishment, including servants and 
attendants with householder at its head, and, upon death of household, household ended. 
Provision in automobile liability policy extending benefits of policy to those operating 
automobile with permission of insured did not entitle son to whom insured had given 
permission to use car to benefits of policy after insured’s death, because permission 
given to son terminated upon death of insured. Ratification by executor after his quali- 
fication of use of car by insured’s son did not entitle son to benefits of extended cover- 
age clause of automobile liability policy as of date of accident which occurred after 
death of insured and prior to executor’s qualification, since application of extended 
coverage clause to operator of automobile required a named insured from whom flowed 
permission to operate automobile, and during interval between death of named insured 
and executor’s qualification there was no named insured. Permission of legatee of auto- 
mobile to brother to use automobile did not entitle brother to benefits of extended 
coverage clause of automobile liability policy as of date of accident which occurred after 
death of insured and prior to executor’s qualification. That premium of automobile lia- 
bility policy was paid for a full year and that son’s use of automobile after death of 
insured was continuation of practice existing prior to insured’s death by which son used 
car with her permission did not entitle son to benefits of extended coverage clause of 


policy after death of insured and prior to qualification of executor. Collins v. Northwest 
Casualty Co. (Wash.) perce eaaetas De Ota 


Z : A .1424 
$ 437. WRONGFUL ACTS OF INSURED. 
437—Insurer, sued on automobile accident policy containing provision that policy, did not 
apply where automobile was driven by person under 16 years of age held not exempted 
from liability merely because driver was under 16, in absence of causal connection he- 
tween age of driver and collision. McGee v. Globe Indemnity Co. (S. C.) 395 
437— Insured, who was without a learner’s permit or driver’s or chauffeur’s license required 
by statutes, was “prohibited” by statute from driving an automobile within policy 
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exempting insurer from liability for injury caused by person prohibited by statute 
ordinance from driving automobile. Andrews et al. v. Goodman et al. (W. Va.) 

(D) LIFE INSURANCE, 
438. CAUSE OF DEATH IN GENERAL. 

Courts recognize and give effect to provision of life insurance policy exempting insurer 

from liability if insured’s death results directly from bodily injury inflicted intentionally 
by another. Provision of life insurance policy, exempting insurer from liability if 
insured’s injury or death is intentionally inflicted by another, bars recovery for injury 
cr death directly and immediately resulting from another’s intenticnal act, done with 
intent to injure insured, if nature of injury could reasonably have been foreseen as 
direct result of act. Clause in life insurance policy, exempting insurer from liability for 
insured’s injury or death intentionally inflicted by another, is no defense to action on 
policy, if person injuring insured intended to injure third party. Provision in life insur- 
ance policy, exempting insurer from liability if insured’s injury or death is intentionally 
inflicted by another, bars recovery thereon for insured’s death or injury caused by 
another’s intentional act aimed at insured. To exempt insurer from liability under. life 
insurance policy excepting liability for insured’s death or injury caused by intentional 
act of another, latter’s intention must have been to cause injury or death, as well as to 
do act, and directed toward insured. Jefferson Standard Life Ins. Co. v. Myers. (Ky.) 

438—Parties to insurance contract may contract within limits of public policy for such 
forms of insurance as may be agreed upon, including provision limiting coverage by 
exempting certain specified risks, such as death resulting from venereal disease. Lado 
v. First Nat. Life Ins. Co. (La.) 

% 440. TIME OF DEATH. 

44(—Presumption of death from seven years’ absence does not arise where there may exist 
circumstances or facts reasonably accounting for party’s absence, or where disappearance 
has been under circumstances indicating communication was unlikely. Evidence must 
be produced of facts justifying inference that absentee’s death is probable reason why 
nothing is known about him before presumption of death will apply. Circumstances pre- 
venting inference of death from mere unexplained absence include desire to conceal 
identity, improbability that under circumstances absentee would have communicated with 
home or family, that there was cloud upon his character, or that he was fugitive from 
justice. Death of 34 year old insured leaving home same night as young woman in same 
community held not presumed as matter of law in seven years from disappearance, so as 
to bar by limitations action on life policies brought after finding skeleton of 7 and 
woman 14 years later. Gardner v. Northwestern Mut. Life Ins. Co. (N. 

440—Statutory presumption of death after seven years’ absence may be iened by 
cumstantial evidence. Under statute creating presumption of death after seven years’ 
absence, when death prior to expiration of seven years’ absence is issue, there is no legal 
presumption as to whether missing person was alive or dead at that date. Southland 
Life Ins. Co. v. Norwood. (Tex.) 5 

Showing of diligent search is unnecessary as ‘condition " precedent ‘to " presumption “of 

death after seven years. Doctrine requiring exposure of person alleged to have died at a 
particular time to some specific period that would account for his death at such time 
does not obtain in Wisconsin. Delaney vy. Metropolitan Life Ins. Co. (Wis.) 

§ 444. SUICIDE. 

§ 445. —— IN GENERAL. 

(2). Statutory provisions. 

445(2)—Missouri suicide statute providing that suicide is no defense to suit on life policy and 
that contract stipulation therein is void applies to suicide while insane. Stipulation in 
Missouri accident policy that insurance should be suspended if insured became insane 
held void under Missouri suicide statute providing that suicide is no defense to suit on 
life policy and that contract stipulation therein is void. Metropolitan Life Ins. Co. v. 
Siebert et al. (U. S.) ; 

(3). Effect of incontestable clause. 

445(3)—Date on face of life policy not actual date when coverage took effect through policy 
delivery and payment of first premium, held to govern policy provision that policy should 
be void if insured should commit suicide within two years from ‘“‘date’’ thereof, notwith- 
standing another provision that policy should not take effect until it was delivered and 
first premium paid. Under life policy clause making policy incontestable after being in 
force two full years from ‘“‘date of issue’’ which two year period began to run from date 
on face of policy not from date when policy coverage under another clause, took effect 
through delivery of policy and payment of first premium. Incontestable clause held 
to bar defense that insured, when he applied for and took out life policies intended to 
committ suicide at end of contestability period and subsequently consummated such 
alleged fraudulent intent. State Mutual Life Assurance Co. v. Stapp et al. (U. S.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary’s unlawful intentional causation of insured’s death, whether felonious or not, 
at common law defeats beneficiary’s right to proceeds of life policy. Statute prohibiting 
one convicted of feloniously killing another from obtaining proceeds of other’s life policy 
makes conviction of felony conclusive against beneficiary who kills insured, but does not 
otherwise change common-law rule that beneficiary’g unlawful intentional causation of 
insured’s death, whether felonious or not, defeats beneficiary’s — to saeneens of life 
policy. Metropolitan Life Ins. Co. v. Hill et al. (W. Va.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Policy insuring against injury or death caused by ‘accidental means” entitles insured 
or beneficiary to recover for unusual or unexpected results of intentional act, even 
though such results occur without mischance, slip, or mishap. Insured’s death caused 
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° 
by hypersusceptibility to novocaine used as anesthetic in appendix operation would be 
death by happening of “‘accidental event” within accident policy. Whatcott v. Continental 
Casualty Co. (Utah.) RED AN hs 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GEN VER AL. 

(1). In general. 

451(1)—Loss of right “forearm and hand” by farmer as result of accidental fall upon 
motor-driven corn husker when thrown from motor-driven tractor, following break in 
corn husker, held within clause of accident policy covering loss of hand or foot sus- 
tained by wrecking or disablement of motor-driven car in which insured was riding or 
driving or by being accidentally thrown therefrom, including motor-driven farm machin- 
ery. Federal Life Ins. Co. v. Bolinger. (Ind.) 

451(1)—Where insured under industrial travel and pedestrian policy lost hand as result of 
slipping and falling on deck of ferryboat on which he was employed, injury held not 
within clause covering accidental injuries sustained as result of being “‘struck by and 
actually coming in physical contact with vehicle * * * while insured is walking or 
standing on public highway.” Bartley v. Life & Casualty Ins. Co. of Tennessee. 
(La.) : : y 4 

451(1)—Casual invited passenger flying in airplane held “particips ating in aviation or aero- 
nautics” within exception in accident policy. Provision of accident policy excepting 
“death or other loss due to disease, whether acquired accidentally or otherwise, or sus- 
tained as result of participation in aviation,” held not to limit exception to death from 
disease. Sneddon v. Massachusetts Protective Ass’n, Inc. (N. M.) 

RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

Light pickup cab with maximum capacity of 1,000 pounds and used by mechanic to 
transport tools or light loads, or for family pleasure, held not a ‘‘truck” so as to 
defeat liability under policy exempting insurer from liability for injury or death result- 
ing from accident while riding in an automobile truck. Gaumnitz vy. Indemnity Ins. Co. 
of North America. (Cal.) : : ‘ 

452—-Accident policy provisicn excluding liability for disability sustained while operating 
automobile for wages does bar recovery, where insured received no wage for opera- 
tion of automobile as such, but where wage inured from performance of duties of his 
occupation, in which operation of automobile is only incidental. Federal prohibition agent 
driving automobile furnished by government was not “operating automobile for wage, 
compensation or profit’? within accident policy exception to liability, where agent in 
performance of duties used automobile less than half of his official time. AStna Life 
Ins. Co. v. Stewart. (Ga.) a 

452—Under accident policy insuring against dez ith when “riding” in or ‘driving’? automobile, 
no recovery could be had under evidence that insured while seated in stationary auto- 
mobile met death from carbon monoxide poisoning in closed garage; ‘driving’? meaning 
to urge forward under guidance, compel to go in a particular direction, urge onward, 
and direct the course of. Mould v. Travelers’ Mut. Casualty Co. (Ia.) 

452—-Word “disablement” in automobile accident policy was intended to provide indemnity 
for injury to occupant of automobile in accident which did not completely wreck auto- 
mobile but only disabled it either momentarily or permanently. Insured in automobile 
accident in which only damage to automobile, in which insured was riding, was bent 
fender and automobile was raised on one side 18 inches from roadway, held within acci- 
dent policy clause providing coverage for death from injuries received in wrecking or 
“disablement”? of automobile in which insured was riding; “disable” being defined is to take 
away the ability of, to render incanable of proper and effective action. That insured, 
injured by being thrown from truck in collision, was seated on board placed across bed 
of truck did rot preclude recovery under accident as against insurer’s contention that 
insured was riding “fon” and not “in” truck as stated in policy. Federal Union Life 
Ins. Co of Cincinnati, Ohio v. Richey’s Adm’x. (Ky.) 

-Tire blowout held “‘disablement’ of automobile within accident policy insuring against 
injury or death sustained by disablement of automobile. Federal Life Ins. Co. v. Sivels. 
(Ky.) 5 , 

452—Where insured lost hand as result of slipping and falling on deck of ferryboat on 
which he was employed, injury held not within clause of industrial travel and pedestrian 
policy covering accidental injuries sustained by “collision of or accident to (certain 
vehicles, including) passenger steamship, * * * inside of which insured is legally 
traveling.”” since clause was construable only as covering injuries suffered by insured 
while passenger on vehicle, due to its collision with another vehicle. Bartley v. Life & 
Casualty Ins. Co. of Tennessee. (Ta.) ' 

§ 454. BODILY INFIRMITIES OR DISEASE. 

454—-Where health and accident policy made illness under care of physician and confinement 
to bed at home, or where male was employed away from his residence, confinement 
within the house and medical attention therein, condition precedent to liability for 
weekly benefits, insured whose eyesight was so affected that his son had to drive vege 
table truck but insured accompanied the truck, on advice of physician, and kept in con- 
tact with his customers. held not entitled to weekly benefits. Goldsby v. Gulf Life Ins. 
Co. (Fla.) 

§ 455. EXTERNAL, VIOLENT AND AC CIDENT. AL MEANS OF INJURY. 

455—Injury is not produced by “accidental means” within accident policy, where it is 
direct, though Gaenpocted, result of an ordinary act in which the insured intentionally 
engages. That insured engineer fell from seat while in act of rising to reach for engine 
whistle rope held ‘accident’ within policy clause covering death resulting “solely 
through external, violent and accidental means,” where death directly resulted from 
insanity produced by skull fracture received in fall within time limits prescribed by 


policy. Provident Life & Accident Ins. Co. v. Watkins. (Ky.) 
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455—Injury to back of one pitching quoits did not arise through ‘“‘accidental means”, within 
indemnity policy, since chance happening, commonly called “accident,” may occur other- 
wise than by accidental means. Lawrence v. Massachusetts Bonding & Insurance Co. 
(N. J.) 

455—Where injury is result of voluntary act in performance of which there was a slip or 
mishap or where doer of voluntary act was ignorant of material circumstance which 
would have caused him to do act differently or not at all, resultant injury is regarded 
as caused by ‘accidental means” within insurance policy but rule is otherwise if person 
by exercise of ordinary care should have known material fact or circumstance. tna 
Life Ins. Co. v. Kent. (U. S.) ... Cee paeE Ke Mae 1300 

455—Death caused by voluntary overexertion is not caused by “external, violent, and acci- 
dental means’’ within terms of accident policy. Anderson v. Travelers’ Protective Ass’n 
of America. (U. S.) 1301 

§ 464. INTENTIONAL INJURIES 

464—-Accident policy excepting loss resulting from intentionally inflicted injuries held not to 
exclude injury or death intentionally inflicted by another. Housh v. Pacific States Life 
Ins. Co. (Cal.) 1174 

464—Provision that accident policy does not cover injuries intentionally inflicted on insured 
by himself or any other person except by burglars or robbers held not to exempt insurer 
from liability for death resulting from fatal injuries intentionally inflicted by another. 
National Life & Accident Ins. Co. of Nashville, Tenn. v. May (Okla.) 1049 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Where accident results in disease and death follows, accident is proximate cause of 
death, as regards recovery on accident policy. Dewey v. Abraham Lincoln Life Ins. Ce 
(Ta.) eeeeeat 

466—Injury, though superinduced by disease or bodily. infirmities, is . “nevertheles 
dent” within accident policy if injury is direct result of fall or other act ai i 
direct result of the disease. Provident Life & Accident Ins. Co. v. Watkins. (Ky.) ...1027 

466—Under accident policy confining insurer’s liability to such consequences as come to in- 
sured directly and exclusively of all other causes from bodily injury, insured held not 
entitled to recover for neurofibroma where according to trial judge’s findings, neuro- 
fibroma was not causally connected with injury received. Wrobel v. General Accident, 
Fire & Life Assurance Corporation. (Mass.) 

466—Where disease with which insured was suffering had no causal connection with death 
resulting from accident, accident is sole cause of death. Metropolitan Life Ins. Co. 
v. Siebert et al. (vy. -S.) 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Policy indemnifying insured against loss of time resulting solely from bodily sickness 
which is “contracted and begins not less than fifteen days after the date of this policy” 
covers sickness first manifesting itself after such period, though medical cause ante- 
dated issuance of policy. Valencia vy. Continental Casualty Co. (Nebr.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 490. DAMAGES INCURRED OR PAID. 

490—-Where club insurance collision policy indemnified assured for loss or damage to carry- 
ing ship’s cargo, and in settlement, on equal fault basis of liabilities resulting from 
collision, carrying ship’s contributions in general average were treated as liability and 
hence as part of damages of noncarrying ship, which, having sustained the lesser dam- 
age, paid difference to carrying ship’s owner, which paid to cargo amount recovered on 
account of general average contributions, insurer was liable only on basis of single 
liability, and carrying ship’s owner could not recover loss consequent on addition to 
noncarrying ship’s damages amount of noncarrying ship’s liability to reimburse carry- 
ing ship’s cargo for general average contributions, which correspondingly reduced ship’s 
recovery from norcarrying ship. Where club insurance policy indemnified assured he 
loss or damage arising from collision with another ship, to extent that such liability 
was not covered by hull insurance containing clause for settlement of claims thereunder 
tn principle of cross-liabilities and exempting underwriters from liability for any sum 
*hich assured should pay or become liable to pay in respect of insured ship’s cargo, 
~winciple of cross-liabilities did not apply to settlement of collision loss or damage not 
wered by hull insurance, and club insurer was liable, on basis of single liability, for 
iny collision loss or damage imposed by law on assured and not covered by hull insur- 
ance. Where club insurance policy indemnified assured for loss or damage arising from 
collision with another ship to extent that such liability was not covered by hull insur- 
ance containing clause for settlement thereunder on principle of cross-liabilities and 
exempting hull underwriters from liability for any sum which assured should pay in 
respect of insured ship’s cargo, and in settlement in equal fault basis, of liabilities 
resulting from collision, carrying ship’s contributions in general average were treated 
is liability and hence as part of damages of noncarrying ship, which having sustained 
the lesser damage, paid difference to carrying ship’s owner which paid to cargo amount 
recovered on account of general average contributions, cautelae ship’s owner could not 
recover from club insurer loss consequent on addition to noncarrying ship’s damages 
amount of noncarrying ship’s liability to reimburse carrying ship’s cargo for general 
average contributions, which correspondingly reduced carrying ship’s recovery from 
noncarrying ship. New York & Cuba Mail S. S. Co. v. American S. S. Owners’ Mut. 
Protection & Indemnity Ass’n., Inc. (U. S.) i eed 


(B) INSURANCE OF PROPERTY AND TITLES ° 
§ 494. PARTIAL LOSS IN GENERAL. 


494—Under policy insuring owners and also mortgagee as mortgagee’s interest 
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insured mortgagor rather than mortgagee is entitled to exercise option given by statute 
to insured in case of partial loss of insured property, to have insurer either pay the 
loss in money or repair the premises. Where insured owners had exercised their statu- 
tory option to have partially burned building repaired, insurer could not escape lia- 
bility for damages resulting from failure to repair upon insured’s demand on theory that 
owners should have protected property from additional damage caused solely by the fail- 
ure and refusal of the insurer to make such repairs. In action on fire policy for fail- 
ure to repair partially destroyed building, judgment larger than amount of insurance 
held not error, where amount assessed for damages caused by fire was less than specified 
insurance, since damage caused by insurer’s failure to repair was not limited to such 
amount. Payne et al. v. Bankers’ & Shippers’ Ins. Co. of New York. (Mo.) 1084 
§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 
OR CHARTER. 
495—Insured’s recovery on automobile fire insurance policy limiting insurer's liability to 
cost of replacing automobile with another of like kind and quality, should have been 
restricted to sum for which jury found, without objection, that automobile could have 
been replaced, though it found that difference between actual value of car immediately 
before and after fire exceeded such sum. Ohio Casualty Ins. Co. v. Stewart. (Tex.) ..1137 
§ 498. VALUE OF PROPERTY DESTROYED. 
§ 499. - IN GENERAL 
499—*‘Actual cash value’’ within standard fire policy, is market price of insured property 
at time of fire, and where there is no established market, “market price’? is amount 
which in all probability would be arrived at by fair negotiations between owner willing 
to sell and purchaser desiring to buy, taking into account all considerations that fairly 
might be brought forward and reasonably given substantial weight in such bargaining. 
Butler v. A&tna Ins. Co. of Hartford, Conn. (N. D.) are 
500. ——- VALUED POLICIES. 
509--Policy on pedigreed saddle horses for amount not exceeding $1,000 providing for 
definite premium without reduction or refund should sum paid as loss be less than as 
stipulated, and for reduction in fixed value and premium proportionately during term of 
policy, held ‘‘valued’’ and not “open policy,” under statute making insurer liable for 
full estimated value as fixed in face of policy, regardless of limitation of liability 
therein to actual cash value. Policy is for definite amount wnen such amount is definitely 
stipulated, notwithstanding another portion of policy provides that insurance shall not 
exceed such stipulated sum. Premium may be resorted to as guide to discover amount 
intended to be insured. Hartford Live Stock Ins. Co. v. Gibson et al. (Ky.) : 
—In action on fire policies to recover value of icehouse destroyed by fire, refusing to 
allow amendment to answers to show amount for which plaintiff purchased building 
shortly before fire held not error since insurable value stated in policies controlled in 
absence of intentional fraud on insured’s part. In action on fire policies for value of 
icehouse destroyed by fire, evidence of wreckage value of icehouse held properly excluded 
since insurable value stated in policies controlled, in absence of intentional fraud on 
insured’s part. Romain v. Twin City Fire Ins. Co. et al. (Minn.) 
-Valued policy law fixes worth of property insured conclusively at valuation written in 
policy, and, in case of total loss, that sum is measure of recovery. Leisy v. Farmers’ 
Mut. Home Ins. Co. of Hooper et al. (Neb.) 
500—Where building was total loss from fire, fire insurer was liable for full amount stated 
in policy regar hess of policy provision that insurer was not liable for any loss beyond 
actual cash value of property and that in no event should ee exceed cost of re- 
pairing or replacing. Firemen’s Ins. Co. v. Little et al. (U. 
§ 501. INSU RANCE OF PART OF VALU 
501—Where standard mortgagee clause in favor ‘of first mortgagee was captioned “Mortgage 
Clause (Non-Contribution)” 80 per cent “Reduced Rate Average (Contribution) Clause” 
providing that, on insured’s failure to insure to 80 per cent. of property’s actual cash 
value, fire insurer should be liable for no greater proportion of loss than amount insured 
by policy bore to 80 per cent. of actual cash value of property held inapplicable to 
first mortgagee, so that first mortgagee was entitled to entire amount of loss up to amount 
covered by policy, though policy amount was less than 80 per cent. of value of property. 


a Co. for Insurances on Lives and Granting Annuities v. Ohio Farmers’ Ins. 
0. a 


500 


1376 


501—Where standard mortgagee clause in favor of first mortgagee in fire policy was cap- 


tioned “Mortgagee clause (Non-Contribution)” coinsurance clause under which, on 
insured’s failure to insure to 80 percent. of property’s actual cash value, insurer would 
be liable only for proportion of loss which amount insured bore to 80 per cent. of value 
of property held inapplicable to first mortgagee, though amount of policy was less than 


80 per cent. of value of property. Ohio Farmers’ Ins. Co. v. Pennsylvania Co. for 
insurances on Lives and Granting Annuities. (U. 


§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—In action on hail policy, percentage of destruction caused by hail is determined by 


ratio between crop raised and crop that would otherwise have been raised. Slinger v. 
Farmers’ Mut. Hail Ins. Ass’n of Iowa. (Ia.) ; 


§ 505. DUTIES OF INSURED AFTER LOSS. 
505-—Insured’s violation of policy clause requiring him to protect property from further 
damage after fire does not invalidate policy, but only affects amount oF recovery to extent 
of damage occurring after fire by reason of insured’s failure to use reasonable means to 
protect property. Under provision in fire policy, requiring insured to protect property 
from further damage after fire, insured’s failure to protect property from further dam- 


age after fire could not defeat recovery under policy —— for such eu erty as might 
1 


Me ee saved by use of reasonable care. Jablonski v. Girard Fire & Marine Ins. 
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505—Insured’s failure to protect damaged property after the fire as required by fire policies 
does not justify denial of recovery for property destroyed by fire. Kyrimes v. Standard 
Ins. Co. of New Jersey et al. (N. Y.) 22 1383 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 

514—Plaintiff held entitled to maintain bill to satisfy judgment obtained on July 10, 1933, 
against an assured of compulsory automobile liability insurer for consequential damages 
on account of statutory automobile liability policy issued by insurer on January 10, 
1929, containing only the statutory coverage, as against contention that amendment add- 
ing indemnity for ‘consequential’? damages manifested legislative intention that con- 
sequential damages should not be covered until 1930. McAdam y. Federal Mut. Lia- 
bility Ins. Co. (Mass.) : 1125 
-Under policy insuring against loss or di: amage caused by fire and covering legal lia- 
bility of insured on logging cars owned by others, liability of insured and not loss ox 
damage was thing insured against. Where fire policy covered legal liability of insured 
on logging cars owned by others, and insurer settled directly with owner of logging 
cars destroyed by fire, and owner released insured from liability therefor, insured 
could not recover for loss of logging cars. Clark v. North River Ins. Co. (U. 5S.) 

514—Policy insuring against loss by reason of liability imposed on insured, providing for 
immediate notice to insurer of injury and requiring insured to defend suits, held to 
insure against liability and not merely to indemnify against loss actually sustained, 
where actions against insurer were not limited to actions for reimbursement. Ohio Cas- 
ualty Ins. Co. v. Beckwith. (U. S.) 

§ 514%. DEFENSE OF ACTIONS 

51414—Obligation of insurer under standard compensation policy to defend actions against 
insured employer, being determinable by whether insurer would be bound to indemnify 
employer if plaintiff prevailed upon allegations of declaration, did not include obligation 
to defend action against insured boarding school by waitress who received room on 
school premises as part of her pay, for school’s negligence in failing to keep common 
halls and stairways lighted and safe, resulting in waitress falling on stairway, where 
waitress’ declaration alleged and was based on theory that waitress was tenant or 
boarder. Fessenden School, Inc. v. American Mut. Liability Ins. Co. ( Mass.) 1145 
1%4—Automobile liability insurer under policy requiring ‘all possible co-operation and 
assistance’? by assured held released from obligation to pay amount named in policy to 
injured person, who had obtained judgment against assured, where assured failed to 
appear in court at trial of damage suit against him, notwithstanding that he was not 
witness to accident, ‘‘co-operate’’ meaning to act or operate jointly with another or 
others. Unexcused failure of assured to co-operate with automobile liability indemnity 
insurer in accordance with conditions of policy is sufficient to release insurer 
from liability, provided there be no bad faith by insurer, and condition requiring co- 
operation was breached by material lack of co-operation. Bauman v. Western & Southern 
Indemnity Co. (Mo.) . esate 
4—Assured under automobile indemnity policy cannot hold insurer to its liability where 
he violates policy by failure to co-operate in defending action by injured party. Mc- 
Daniels v. General Ins. Co. of America et al. (U. S.) ere 
14%4—Where condition of co-operation in insurance policy 1s neenea, policy is at an end, if 
insurer so elects. Bruggeman v. Maryland Casualty Co. (U. 

Insured’s executrix did not, by waiving personal service of process and voluntarily 
entering her appearance in action for injuries resulting from insured’s negligence, vio 
late ‘‘co-operation’” clause in automobile liability policy. Ohio Casualty Ins. Co. v. 
Beckwith. (U. §S.) 1119 
4—‘Co-operation,” within liability policy requiring insured to co-operate with insurer, 
means that there shall be a fair and frank disclosure of information reasonably de- 
manded by the insurer to enable it to determine whether there is a genuine defense. 
Willful falsification of material facts by insured would violate terms of liability policy 
requiring insured to co-operate with insurer in all matters which insurer deems neces- 
sary in defense of suit. In action against liability insurer upon judgment rendered 
against insured in state court, charge that, to sustain defense of lack of co-operation, 
variance between statements and information given by insured to insurer before trial 
and insured’s testimony at trial had to be conscious on insured’s part as well as material 
and substantial, held not error. Ocean Accident & Guarantee Corporation, Limited v. 
Lucas et al. (U. S.) : 1122 

(D) LIFE INSURANCE. 


515. AMOUNT PAYABLE ON DEATH. 

£15—Stipulation, which is clearly made part of policy and wholly exempts insurer from li- 
ability for death from specified diseases and limits liability for accidental death, when in- 
sured is engaged in hazardous undertaking, is valid because parties to policy have right 
to make what ever insurance contract they desire, provided contract is not in violation 
of law, or contrary to public policy. Under life policy dividing risks into different class- 
es and providing for payment for injuries under whatever risk accident occurred, in- 
surer agreed to make payment to insured according to nature of risk insured was taking 
at time injuries were received. Under life policy by which payments were to be made 
according to nature of risks insured was taking at time injuries were received and which 
classified hunting as extra hazardous, beneficiary could recover for death of insured who 
was killed while hunting only such payments as policy provided for injuries received 
while engaged in extrahazardous risk, notwithstanding insured was a minister and or- 
dinarily was entitled to a preferred classification. Life policy providing that classifica- 
tion of insured should be made at time of accident and that payment should be made ac- 
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cording to classification of risk insured was taking at time of injuries held valid. Church 
Members Relief Ass’n v. Felker. (Ind.) 

515—Insured’s injury or death is sustained by “accidental means’ within double indemnity 
clause of life insurance policy, though intentionally inflicted by another, if not result of 
insured’s misconduct or participation. Jefferson Standard Life Ins. Co. v. Myers. (Ky.) 

515—Double indemnity could not be recovered for insured’s death from ruptured spleen leav- 
ing no visible contusion, which was incurred in assault provoked by him, under clause 
in life policy providing for double indemnity for death from accidental injury showing 
visible contusion and not result of violation of law. Lavender et al. v. Volunteer 
State Life Ins. Co. (Miss.) i iptaptelede ts eee 

$15—Doctrine of proximate cause is inapplicable to accident clauses of life policies providing 
for double liability if death results solely from external, violent and accidentat means, 
since death must result solely from such means, and no recovery may be had if in- 


sured’s condition contributed to his death. Kingsland yv. Metropolitan Life Ins. Co. 
(Mont.) 


Where life policy 
death was caused by or attributed to as result, directly or indirectly, of violation of 
law by insured, double indemnity could not be recovered for death caused by burns while 
insured was confined in state penitentiary, since his violation of law for which he was 
confined was “indirect”? cause of his death. Runyon v. Western & Southern Life Ins. 
Co. (Ohio.) ‘ ‘ Le Secale - . ‘ 
515—Word “homicide’’ even where preceded by word “murder” in provision of life policy 
making double indemnity clause inapplicable in case of death from such cases, means 
intentional homicide and excludes homicide committed by an insane person, especially 
in view of provision, which followed mention of murder and homicide, excluding death 
which might be voluntarily or intentionally caused by any persun in any way. Texas 
Life Ins. Co. v. Plunkett. (Tex.) hee 
515—To recover double indemnity under life policies for 
must show that death was due to external violence and accidental means. Death due to 
monoxide gas is hy “external violence’ within provision of life policy for double indem- 
nity in case of accidental death. Tschudi v. Metropolitan Life Ins. Co. (U. S.) ...... 
515—Death of insured following accidental striking of head and fracture of tooth held due 
solely to ‘accidental means,” though death resulted from dissemination through body of 
streptococcic germs which were released by the fracture. Presence of disease germs 
in apparently normal body is not “disease” within accident provisions of life policy. 
Massachusetts Protective Ass’n, Inc. v. Lewis. (U. S.) pe eee 
515—A “means” is not made “accidental,’’ within life policy providing for double indemnity 
if death results, independently of all other causes, from bodily injury effected solely 
through external violence and accidental means, because some unexpected result fol 
lowed in addition to that which was intended to be accomplished. Death resulting from 
anesthetic administered during abdominal operation held not effected solely by “external, 
violent means,’ within double indemnity provision of life policy, where death was due also 
to weak heart, without which there would have been no death. Death resulting from 
anesthetic administered during abdominal operation because of abnormally weak heart 
held within exception of life policy providing for double indemnity except when death 
results directly or indirectly from bodily or mental infirmity; “infirmity” including 
abnormal weakness as well as acute disease. As respects right to recover double indemnity 
under life policy for accidental death, injuries received in automobile accident in sliding 
of automobile from road without overturning and leaving no marks on body held not 
sole cause of death resulting from administration of anesthetic during abdominal opera 
tion three days after accident. Davis v. Jefferson Standard Life Ins. Co. (U. S.) 
Death of passenger killed by fall of airplane on regularly scheduled trip held to have 
“resulted from engaging as a passenger or otherwise in aeronautic operations’? within 
provision in life policy denying double indemnity if insured’s death resulted from 
engaging as a passenger or otherwise in aeronautic operations. Words in policy “par- 
ticipating as passenger or otherwise in aeronautics or aviation,’ “participating as pas- 
senger or otherwise in aeronautic activity,’ or “‘participating as passenger or otherwise 
in aeronautic expeditions” cover a passenger in airplane. Words in policy ‘“‘engaged in 
aviation or aeronautics,” “engaged in aeronautic operations,” ‘‘engaged in aeronautic 
activity,”’ or “engaged in aeronautic expeditions’ do not cover ordinary passenger in 
airplane. Mayer v. New York Life Ins. Co. (U. S.) ; . 
§ 516 — AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 
516—Insurer becomes liable under group life policy, providing that insured employee will be 
regarded as claimant on proof of his permanent disability preventing him from pursuing 
any gainful occupation, when he becomes totally and permanently disabled during life 
of policy, though proof of such disability is not furnished until after policy is cancelled. 
Right of recovery on group life insurance policy begins on causation of insured’s injury 
or disability, not on date proof thereof was furnished. Home Life Ins. Co. et al. 
v. Ward. (Ark.) ay: ; ‘ 
516—‘‘Total disability,” within group life policy, exists when insured is wholly disabled from 
pursuing usual and customary duties of employment on which he depends for living. 
Insured under group life policy is “totally disabled” if incapacitated from performing 
any substantial part of ordinary duties, notwithstanding he may still perform some parts 
of his work. “Total disability” within group life policy, is inability to do substantially 
all of material acts necessary to transaction of insured’s occupation, in substantially 
customary and usual manner. ‘Total disability” within group life policy, does not mean 
absolute physical inability to work at occupation for wages or gain, but exists if injury 
or disease is such that common care and prudence require him to desist, and he does in 
fact desist. Prudential Ins. Co. of America vy. Baker. (Ga.) piu By wegnsi ae ne 
$16—Disability from ‘‘pistol” shot wound held not covered by life and accident policy 
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exempting liability for disability resulting from ‘‘gun’’ shot wounds. Dorsey v. Wash- 
ington Fidelity Nat. Ins. Co. (Ga.) 

516—To prove total and permanent disability preventing insured from engaging in any occu- 
pation, or performing any work for compensation or profit, insured need not show utter 
helplessness. Metropolitan Life Ins. Co. v. Schneider. (Ind.) 

516—Miner disabled by hernia resulting from operation for ruptured appendix held entitled 
to recover under group policy providing coverage for total and permanent disability if 
employee was disabled for six months, although initial disability had occurred only six 
weeks before expiration of policy, since six months’ provision in disability clause did 
not relate to life of policy. Words “totally disabled” in group policy mean inability to 
do and perform in reasonable and practicable way all material acts in pursuit of occu- 
pation or employment of insured, but do not mean absolute helplessness or entire 
physical disability. AStna Life Ins. Co. v. Stagg. (Ky.) .. 

516—Facts held not to show that insured under disability clause in life policy was pre- 
sumably totally and permanently disabled, so as to be entitled to disability benefits. 
Mutual Life Ins. Co. of New York v. Dause. (Ky.) 

516—Words ‘“‘total disability” in life policy do not mean absolute ‘helplessness. Provisions in 
life policy for payment of disability benefits in event insured becomes totally disabled 
and is thereby wholly and continuously prevented from performing any work or engaging 
in any occupation for profit should not be given such restricted construction as would 
preclude recovery, if perchance, insured was able to perform some unimportant work. 
Bankers’ Life Co. v. Green. (Ky.) 

516—Under life policy providing that disability payments and waiver of premiums in case 
of disability should cease when it “appears” that insured has become able to engage in 
any occupation, insurer not demanding proof of continuance of disability may not relieve 
itself of further liability by merely notifying insured that it “‘appears’”’ that he is no 
longer totally and permanently disabled, unless as a matter of fact he is no longer 
unable to engage in his occupation; word “appears” meaning obvious, manifest, or a 
thing proved, and not seems or having a certain semblance. Insured’s administration held 
entitled to recover on life policy with provision for disability benefits although insured, 
after being notified that benefits including premium waiver would cease after physician’s 
report that insured was not totally and permanently disabled and that policy had been 
converted into paid-up policy of less value on nonpayment of premiums, did nothing 
further between that time and his death four and one-half years later. Equitable Life 
Assur. Soc. of United States v. Johnson’s Adm’r. (Ky.) 1187 

516—‘‘Total and permanent disability which prevents insured from engaging in any work 
for any kind of compensation” means condition which prevents insured from doing all 
substantial or material acts or duties required of him in his business or occupation, 
rather than from doing any work of any character or value. Prudential Ins. Co. of 
America v. Bond. (Ky.) 1324 

516—-Under provision of group policy that after receipt of proof of disability insurer would 
make regular monthly payments to insured, insured was not entitled to hong 4 payment 
from time intervening from date of accident until proof was made, but only to monthly 
payments payable after proof was made. Jones v. Metropolitan Life Ins. Co. (La.) 

516—Under life policy providing for disability benefits if insured is wholly, continuously, and 
permanently unable to engage in any occupation or perform any work for compensation 
during remainder of his life, insured who claims disability is not relieved from effort 
at adaptation made by others, and danger threatening his health must be imminent, or 
so close that anybody under that threat must be idle and deprived of power and earning. 
Prudential Ins. Co. of America v. Brookman. (Md.) 

516—Where court found that insured’s total disability, continuing over period of eleven 
months. might reasonably continue for indefinite period, and that insured might be 
permanently unable to engage in any remunerative occupation during remainder of his 
life. insured could recover total and permanent disability benefits under life policy, 
notwithstanding ailment causing disability was not totally disabling when action was 
brought. Bahneman v. Prudential Ins. Co. (Minn.) ‘ 

516—What is “total disability” within life policy is relative question, depending upon in- 
sured’s attainments and ability to employ himself in one occupation or another, and 
both insured’s mental and physical capabilities must be considered. Insured is “totally 
disabled’”” when he is unable to perform substantial acts of his employment on business 
in way to reap financial value therefrom, although he is still able to perform a few 
minor duties. If insured was totally and permanently incapacitated from earning liveli- 
hood from work and labor, insurer might not avoid liability for “permanent and _ total 
disability” because of mere possibility that, by education or otherwise, insured might in 
future become able to earn living in some way or by some means not then available. 
That insured will continue to be so disabled as to prevent employment in gainful occu- 
pation at all times during future, so as to be “totally and permanently disabled,” is 
shown if it appears that, very likely, or in all human probability, so far as things 
look now, he will remain so wholly disabled. Buis v. Prudential Ins. Co. of America. 
(Mo.) : 1042 


516—Total and permanent disability resulting from dabatie malliites and treatment essential 
in opinion of insured’s physician held within contemplation of parties when life policies 
containing disability clauses were written. Gennett v. Jefferson stand Life Ins. Co. 
CG. 5 eats ; 1237 


é 
516—Under Iowa law, life policy providing for total and permanent disability benefits does 
not permit recovery for disability total for years but which has terminated at time action 


for recovery is instituted. Lawrence et al. v. Equitable Life Ins. Co. of Iowa. 


(Neb.) 


516—“Total disability,” preventing insured from pursuing gainful occupation, exists within 
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disability indemnity provision of group policy when insured is unable to perform sub- 
stantial duties of given occupation. Oswald v. Equitable Life Assur. Soc. et al. (Neb.) 

516—Under life policy provision that six months after proof is furnished insurer of per- 
manent disability insurer will pay life beneficiary sum of $10 and $10 each month there- 
after during disability, insurer was liable for monthly payments only after expiration of 
six months after it was furnished proof. Davis v. A&tna Life Ins. Co. (Nebr.) 

516—Under life policy obligating insurer to pay total and permanent disability benefits and 
absolving insurer from further monthly payments if disability ceases insured held entitled 
to recover for total and permanent disability notwithstanding that at time action was 
commenced disability had ceased. Clott v. Prudential Ins. Co. of America. (N. J.) 

516—Plumber’s helper, who as result of permanent injury to arm, was unable to use arm 
without severe pain and premature fatigue, chich has paralyzing effect was “totally 
and permanently disabled” within policy. Katsch v. Metropolitan Life Ins. Co. (N. Y.) 

516—Where insured’s physician advised him to submit to operation for hernia and, in 
physician’s opinion, prudent man would have followed such advice, insured’s condition 
held not ‘total and permanent disability’ within meaning of disability provisions of 
life policy. Finkelstein v. Metropolitan Life Ins. Co. (N. Y.) 

516—Insured’s death from accidental, unintentional, and unconscious inhalation of carbon 
monoxide gas held within provision exempting from coverage of double indemnity clause 
of life policy death resulting from “taking of poison or inhaling of gas, whether volun- 
tary or otherwise’; quoted words including both intentional and unintentional taking or 
inhaling, and word “inhale” not necessarily signifying that the act is voluntary or con- 
scious. King v. New York Life Co. of New York. (U. S.) ...... 

516—Term “totally and presumably permanently disabled from pursuing any and all gain- 
ful occupations” in group insurance certificate, must be construed liberally and reason- 
ably, not literally, as requiring that insured be so helpless as to require: some one to 
attend to all his wants; ‘‘total disability’? being a relative term, as is term “gainful occu- 
pation, * and not meaning a state of absolute helplessness. Disability covered by phrase 
“wholly and presumably permanently disabled thereby for life from pursuing any and all 
gainful occupations,” in group pong certificate, held to involve consideration of 
insured’s capabilities and experience; “pursue” occupation presupposing present ability 
and experience to carry it on. Seovtilens of group insurance policy that insured’s 
loss of both hands, both feet, or one hand and one foot will be considered total and per- 
manent disability, held not to establish conclusively that loss of only one member could 
never be considered such disability. Term “presumably permanent’? in group insurance 
certificate, covering total disability presumably permanently preventing insured from 
pursuing any gainful occupation for life, held not to preclude recovery for such disability 
so long as any expectation of recovery was entertained by some physicians or others 
familiar with nature and extent of injury; “presumably” presupposing facts showing 
probability of permanency. Term “permanent disability’ in group insurance certificate 
held not to mean disability without any hope or possibility of recovery or change for 
better. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517-—Incontestable provisions in life policy held not to apply to double liability provision for 
accidental death, which was stated not to cover homicide, self-destruction etc. Lavender 
et al. v. Volunteer State Life Ins. Co. (Miss.) ; ; 

517—Under incontestability clause in life policy, insurer, notwithstanding lapse of one-year 
period provided therein, held entitled to contest validity of supplemental reement pro- 
viding for payment of disability benefits after lapse of one-year period. irdian Life 
Ins. Co. of America v. Katz. (N. Y.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 524. TOTAL DISABILITY. 


524—‘Total disability’ within group accident and health policy exists when insured is wholly 
disabled from pursuing usual and customary duties of employment on which he must 
depend for living. Insured is “totally disabled” within group accident and health polic 
if incapacitated from performing any substantial part of his ordinary duties, althoug 
still able to perform some parts of work. ‘Total disability” is inability to do substan- 
tially all of the material acts necessary to transaction of insured’s business or occupation, 
in substantially his customary and usual manner. It does not mean absolute physical 
wages or gain. It exists if injury or disease is such that common care and prudence 
requires insured to desist, and he does in fact desist, from transacting his business. 
It is sufficient if insured’s ailments are of such character that ordinary care requires or 
authorizes him to desist, and he does desist, from performing labors incident to his occu- 
pation. That insured attempted for season to discharge duties of employment before 
ascertaining disability should not prevent recovery of ‘“‘total disability” benefits there- 
after accruing under group accident and health policy. Where insured, prior to injuries 
to hip, back, and leg in automobile accident, was mechanic whose duties required manual 
or muscular labor, and injuries incapacitated him from pursuing his regular occupation 
upon which he was dependent for livelihood, insured was “totally disabled’? within group 
accident and health policy, notwithstanding insured attempted unsuccessfully to pursue 
usual occupation, and to engage in other work. Metropolitan Life Ins. Co. v. McKee. 
(Ga.) 
“Total disability’ within group accident and health policy exists when insured is wholly 
disabled from pursuing usual and customary duties of employment on which he must 
depend for living. ‘Total disability” is the antithesis of partial disability, and does 
not exist where accident or disease has merely prevented insured from doing as much 
in a day’s work as before. It is inability to do substantially all of the material acts 
necessary to the transaction of the insured’s business or occupation in substantially his 
customary’ and usual manner. Metropolitan Life Ins. Co. v. Pack. (Ga.) 
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524—Insured incapacitated from performing any substantial part of his ordinary duties is 
“totally disabled” within accident policy. 7Etna Life Ins. Co. v. Stewart. (Ga.) 
524—Health and accident policy providing for certain indemnity if within one year from its 
beginning sickness alone should produce permanent paralysis or permanent total dis- 
ability covered insured who became ill of abscessed lungs and liver in May, suffered 
stroke of paralysis in October and eleven more strokes before he died in November of 
the same year. Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) 1020 
524—Group policy providing for increased benefits if insured becomes totally disabled held 
not limited to future disability, where rider and certificate expressly contemplated any 
disability occurring while insured under policy and not only disability occurring while 
insured was insured under the rider or increased insurance certificate. Allison v. 
/Etna Life Ins. Co. (La.) 
524—-Language “‘shall wholly and continuously disable insured from his occupation,” or 
similar words, in policy insuring against total disability, do not require that insured be 
wholly incapacitated to perform any duty incident to his usual employment or business, 
but if he is prevented by his injury or illness from doing substantial acts required of 
him in his business or occupation, or if his physical condition is such that ordinary 
care and prudence require that he cease all work, insured is “totally disabled.’’ American 
Bankers’ Ins. Co. v. White. (Miss.) 1032 
524—Provision in accident policy for benefits for total disability from date of accident con- 
tinuously and wholly preventing insured from prosecuting any kind of business per- 
taining to his occupation must be construed as promising indemnity for total and con- 
tinuous disability rendering insured substantially unable, in exercise of ordinary care, to 
perform every material duty pertaining to his occupation. Under provision in accident 
policy for benefits for total disability from date of accident continuously and wholly 
preventing insured om prosecuting any kind of business pertaining to his occupation, 
insured held not entitled to recover benefits for total disability which commenced about 
three months after accidental injury to his knee and during which period insured con- 
tinued to work at his usual occupation. Herold v. A4®tna Life Ins. Co. (Tex.) 1340 
fotal disability’ within health and accident policy does not mean absolute helpless- 
ness, but permits recovery where, because of injury or illness, insured has become 
unable to do substantially all material acts necessary to conduct his business or occupa- 


tion in substantially his usual manner. Wade v. Mutual Ben. Health & Accident’ Ass’n. 
(W. Va.) 


1060 
CONFINEMENT TO 


BED OR UNDER CARE OF PHYSICIAN. 
ted wery benefits under health policy 
y and actually confined within the 
listance of few blocks to impart 
informatio larly within his knowledge about business with which he had been 
onnected. Mackprang v. National Casualty Co. (Neb.) 

Under health and accident certificate requiring insured to be necessarily confined to 
her bedroom, except in surgical cases, to receive benefits, insured suffering from 
sprained shoulder, contusion and laceration about chest, was entitled to benefits though 
she was not confined to her bedroom, since she was within classification of a “‘surgical 
case.” In construing meaning of health and accident certificate requiring insured to be 
necessarily confined to her bedroom except in surgical cases, to receive benefits, words 
used must be taken in their plain, ordinary, and usual meaning. Davis v. State Mut. 
Ben. Soc. (Pa.) 1051 
Claimant for disability benefits under health and accident policy could not recover for 
period of illness prior to calling of doctor, in view of policy provision excluding from 
coverage disability while insured was not under care of physician. Gantt v. Mutual Ben. 
Health & Accident Ass’n. (S. C.) 729 
Policy providing indemnity for illness which confines insured ‘‘continuously within 
doors” does not limit insured’s conduct, but describes condition, extent, and degree of 
illness. Provision of health and accident policy requiring continuous confinement within 
doors as basis of indemnity must be reasonably construed and applied. Health and acci 
dent policy requiring ‘‘continuous confinement within doors’ as basis for prescribed rate 
of indemnity held not violated by insured’s occasional departure from house under 
physician’s advice for purpose of obtaining benefits of fresh air, sunshine, and moderate 
exercise as means of promoting recovery. Wade v. Mutual Ben. Health & Accident 
Ass’n. (W. Va.) 1060 
526. PARTIAL DISABILITY IN GENERAL, 

Under provision in accident policy for benefits for partial disability from date of acci- 
dent or immediately following period of total disability, insured held not entitled to 
recover benefit or partial disability commencing some months after accidental injury 
to his knee which did not result in total disability within meaning of policy. Herold 

JEtna Life Ins. Co. (Tex.) 1340 

PARTICULAR INJURIES SPECIFIED IN POLICY. 

Where certain clause of accident policy covered only loss of life, of both hands, of 
both feet, of sight of both eyes, of one hand and one foot, of sight of one eye and 
one hand, and of sight of one eye and one foot, insured could not recover for loss of 
right ‘forearm and hand.’ Accident insurer’s liability for both injuries and loss of 
time held not changed by use of “‘or’’ in statement that policy provided for loss of life, 
limb, limbs, sight, or time to extent therein limited and provided. Federal Life Ins. Co. 
v. Bolinger. (Ind.) ; 

Provision of accident contract providing for indemnity for loss of sight of eye result- 
ing from bodily injury in accident within 90 days of accident held not qualified by 
clause providing indemnity in case of disability immediately, wholly, and continuously 
disabling insured from performing any duty pertaining to his occupation. Jensvold v. 
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Minnesota Commercial Men’s Ass’n. (Minn.) bo hte aX : : 

527—-Total accident indemnity clause of accident and health policy which agreed to in- 
demnify, at rate of $14 per week, only against total disability from accidental injury 
which did not result in losses named in specific total loss clause held not in conflict 
with specific total loss clause which agreed to indemnify at fixed sum specific losses 
resulting within 90 days from injuries described in total indemnity clause, so that total 
indemnity clause could not be construed to cover loss of foot within 90 days of injury, 
where specific loss clause enumerated loss of foot. Kennedy v. National Accident & 
Health Ins. Co. (Mo.) : ne oe 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Weekly indemnity clause for loss of time not exceeding 13 weeks in case of immediate 
and total disability under conditions set forth in accident policy relating to injuries 
covered by policy held to cover loss of time, where indemnity for injuries was also 
claimed and not limited to claim for loss of time only. Federal Life Ins. Co. v. 
Bolinger. (Ind.) ; a ; : Some plete 

$28—Provisions of accident policy providing for total and partial disability, that disability, to 
be total, must commence immediately on date of accident, operate continuously and in- 
capacitate insured utterly from performing occupation and that disability is partial when 
it prevents insured from performing work substantially essential to his duties 60 days 
after receiving injury, held not incompatible. Partial disability clause of accident pol- 
icy, providing that if accidental injury shall within 60 days after injury wholly dis- 
able insured or shall, commencing on date of accident or immediately following total loss 
of time, prevent insured from performing work substantially essential to his occupation 
insurer would pay, for period not exceeding 6 consecutive months one-half of monthly 


accident indemnity. Wrobel v. General Accident, Fire & Life Assurance Corporation. 
( Mass.) 


§ 530. LIMITATION OF 

530—Under provision in accident policy for fee for operation performed within ninety days 
from date of accident, insured held not entitled to recover fee for operation performed 
about four months after accidental injury to his knee. Herold v. AStna Life Ins. Co. 
(Tex.) pie .. . es neate 

§ 531. CLASSIFICATION OF RISK. 

531—-To defeat recovery under accidental death policy diminishing recovery if insured 
changed occupation on ground that insured had changed his occupation to more hazard- 
ous one than that stated in policy, it must appear that he had not merely abandoned 
latter occupation, but had entered on more hazardous one, at time of fatal injury. 
Insured’s changing of tire on his own automobile held not “act pertaining to a more 
hazardous occupation” than that of furniture merchant stated in accidental death policy 
which diminished recovery if insured changed occupation. To defeat recovery under acci- 
dental death insurance policy which diminished recovery if insured changed occupation, 
on ground that insured was injured while performing act pertaining to occupation 
classed as more hazardous than that stated in policy, it must appear that he was 
injured while doing act peculiarly within less favored class. Insured collecting his own 
accounts when killed, held not to have changed his business or occupation from that of 
furniture merchant, as stated in accidental death policy which diminished recovery if 
insured changed occupation, to that of “collector” of accounts. Term “occupation” in 
accidental death insurance policy diminishing trecovery if insured changed occupation 
includes various branches thereof, performance of which is necessarily implied from 
vocation named. Expression, ‘‘or while doing an act or thing pertaining to any occupa- 
tion so classed’? as more hazardous than that stated in provision of accidental death 
policy that it contained entire insurance contract, except as modified by insurer’s classi- 
fication of risks if insured, where injured while doing suck act or thing held not to mean 
that his beneficiaries should be paid only diminished amount of insurance if act com- 
monly within scope of insured’s employment, but pertaining to more hazardous business, 
caused injury. Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U. S.) 

XIV. Notice and Proof of Loss. 

§ 535. NECESSITY OF NOTICE. ; 

535—Insurer could not avoid payment of permanent and total disability benefits because of 
lack of notice of injury, where policy did not provide for notice. AXtna Life Ins. Co. 
v. Langston. (Ark.) 5g : ie ; 

535—Provision in insurance contract that giving of notice or filing of proofs of claim within 
specified reasonable time should be condition precedent to liability of insurer, is valid 
and will be enforced unless insured’s performance is excused or compliance waived. 
Brotherhood of Railroad Trainmen v. Woods. (Ky.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

536—Where policy clearly provides that liability for disability is dependent upon proof of 
disability, proof becomes condition precedent to recovery and must be made during life 
of policy. Dovel v. National Life Ins. Co. (Ala.) : 

§36—Provision in insurance contract that giving of notice or filing of proofs of claim within 
specified reasonable time should be condition precedent to liability of insurer is valid and 
will be enforced unless insured’s performance is excused or compliance waived. Brother- 
hood of Railroad Trainmen v. Woods. (Ky.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Where policy clearly provides that liability for disability is dependent upon proof 
of disability, proof becomes condition precedent to recovery and must be made during 
life of policy. Dovel v. National Life Ins. Co. (Ala.) 

539(1)—-Where policy made right to disability benefits dependent on furnishing of proof of 
disability while policy was in force and before policy anniversary nearest sixtieth birth- 


1518 


543 


1340 





Topical Index 


day of insured, furnishing proof within designated time was condition precedent to 
insurer’s liability for disability benefits. Dovel v. National Life Ins. Co. (Ala.) 
539(1)—Where group policy issued to employer provided that insurance would terminate as 
to employee with his employment, provision that insurer would pay insurance in force 
at time of its approval of proof of disability prevented recovery on behalf of employee 
disabled by insanity while covered by insurance, where proof of disability was not fur- 
nished until after termination of employment. That term group policy issued to employer 
provided for its termination as to employee with his employment and required proof of 
disability to be approved by insurer while insurance was in force, making it impossible 
for employee to recover for disability terminating employment, did not prevent strict 
enforcement of provisions. McCutchen v. All States Life Ins. Co. (Ala.) 
539(1)—Under group policy which terminated with termination of insured’s employment, 
insured held not entitled to recover for total and permanent disability where she ter- 
minated her employment in January, 1932, and on July 1, employer gave insurer notice 
to terminate insured’s insurance and insured did not furnish proof of disability until 
August 1, notwithstanding policy allowed a grace period of three months in event of 
insured’s total disability at time of termination of employment and continuation in force 
thereafter until notice to terminate by employer. John Hancock Mut. Life Ins. Co. v. 
Suttles. (Ala.) 
539(1)—When proof of insured’s ‘disability | was made under group life policy ‘not ‘declaring 
notice condition precedent to recovery is immaterial if made within statutory limitation 
period. Home Life Ins. Co. v. Ward. (Ark.) 530 
539 (1)—Insured, under automobile liability policy, held required to notify insurer of acci- 
dent upon learning thereof, even in absence of inquiry; it being immaterial that insurer 
made inquiry of insurance broker and not of insured, since broker was agent of insured. 
Goss v. Security Ins. Co. of California. (Cal.) 
539(1)—Insured’s disability as result of accident commenced on day _ she stopped work 
a of it, not day of accident. Pacific Mut. Life Ins. Co. of California v. Clarke. 
(Col.) achete sicareen een 4 pcieee 
539(1)—Stipulation in accident policy requiring ‘notice of injury within specified time is 
easonable and binding on insured and failure to comply with defeat recovery, especially 
where such notice is made condition precedent. Time allowed for giving notice in 
accident policy begins to run only from day on which results of accident are ascertained 
where they are not immediately apparent and there is no reasonable ground for expecting 
injury for which compensation might reasonably be claimed. Wheeler v. London Guaran- 
tee & Accident Co., Limited. (La.) Sndiacpaaten sane Ne on 
539(1)—Proof of loss, received by insurer within time prescribed by windstorm policy for 
rendition. thereof after day on which storm which caused loss ceased, held timely, though 
referring to date of beginning of storm more than such time before receipt of proof. 
National Fire Ins. Co. of Hartford v. Albers. (Md.) 
539(1)—Where accident policy required written notice of injury within 20 days after acci- 
dent, insured had time limited by policy, after he knew or had reasonable ground to 
believe that such injury would result, in which to give notice where, at time of acci- 
dent, there was no reasonable ground for believing that injury would result from acci- 
dent. Jensvold v. Minnesota Commercial Men’s Ass’n. (Minn.) 812 
539(1)—Proofs of disability insured against by group insurance should be submitted within 
reasonable time in view of all circumstances, when policy is silent as to time therefor. 
Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 
(5). Effect of failure or delay. 
Where policy providing for disability benefits for accidental injury on furnishing of 
due proof of disability before default in payment of premiums allowed 31 days grace for 
payment of premium, failure of insured to pay premium or to furnish due proof of dis- 
ability within 31 days after premium was due lapsed policy and prevented recovery of 
disability benefits for injuries sustained in automobile accident before due date of pre- 
mium. Equitable Life Assurance Society v. Dorriety. (Ala.) 
539(5)—Where policy did not expressly forfeit claim for disability for failure to furnish 
proof of disability within designated time, delay in furnishing proof until after such 
time did not relieve insurer from liability on claim but only postponed its liability, 
where proof was furnished while policy was in force. Where policy requiring notice of 
total disability, before anniversary of policy nearest sixtieth birthday of insured did 
not specifically forfeit disability claim arising before such anniversary for failure to 
furnish proof within designated time, failure to furnish proof did not relieve insurer of 
liability, where proof was furnished during life of policy. Dovel v. National Life Ins. 
Co. (Ala.) 
5 Insurer could not avoid payment of permanent and total disability benefits because 
of lack of notice of injury, where provision that such benefits were conditioned upon 
insurer’s representatives being permitted to examine insured before acceptance of proof 
and during twelve months thereafter, construed as one for notice, would be condition 
subsequent and not condition precedent, and where insurer was apprised of disability 
several months before suit. AZtna Life Ins. Co. v. Langston. (Ark.) 
£39(5)—Automobile liability insurance carrier held excused from liability, in action by in- 
jured party, by assured’ s violation of policy by failing to notify insurer of accident and 
failing to co-operate in preparing and presenting defense. Purefoy v. Pacific Automobile 
Indemnity Exchange. (Cal.) - earns ; nee ere nas 
$39(5)—-Stinulation in accident policy requiring notice of injury within specified time is 
reasonable and binding on insured, and failure to comply will defeat recovery, especilly 
where such notice is made condition precedent. Wheeler v. London Guarantee 
Accident Co., Limited. (La.) 
539(5)—Insurer could not refuse payment of proceeds of life policies because of failure to 
furnish formal proof of death. where all information which could be contained in for- 
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mal proof of death was admittedly within possession of insurer. Smooth v. Metropolitan 
Life Ins. Co. (La.) ‘ = 

539(5)—Where policy insuring against liability for personal injuries arising from accident 
provided that insured should give immediate written notice of accident to insurer, insured’s 
delay of over two months in giving such notice relieved insurer of liability, requiring 
dismissal of injured person’s suit to compel application of insurance money to judgment 
obtained against insured. Wainer v. Weiner et al. (Mass.) ie ‘ 

539(5)—Failure of insured to give notice under automobile liability policy of accident 
occurring in Virginia barred right of persons injured to recover from insurer under 
policy relating to extra territorial coverage, notwithstanding that part of policy covering 
liability for accidents occurring in Massachusetts provided that no act or default of 
insured should bar injured person’s recovery against insurer. Masterson v. American 
Employers’ Ins. Co. (Mass.) g ‘ 

539(5)—Insured lead miner failing to make any effort to comply with requirement of group 
policy regarding due proof of permanent and total disability, nor showing any excuse 
for such failure, nor waiver, estoppel, or fraud on insurer’s part, could not recover on 
policy where requirement of proof was unambiguous. Adams v. Metropolitan Life Ins. 
Co. (Mo.) ae os Baaeark ts 

539(5)—Insured’s failure to file proof of loss within 60 days after fire held not to result in 
forfeiture of policy insuring against rent loss, especially where policy, which was _ stand- 
ard fire policy with so-called rider adapting it as rent loss policy in enumerating items 
to be contained in statement of loss, showed that practically none were applicable to 


rent loss. Budrecki v. Firemen’s Ins. Co. of Newark, N. J. (N. J.) i 


5)—-Under disability clause of life policy agreeing to pay life income if insured should 
become totally and permanently disabled before attaining 60 years, the first payment to 
be made 6 months after receipt of due proof of disability, insured who became so disabled 
before attaining 60 held entitled to disability payments beginning 6 months after proof 
was received by insurer though proof was not filed until insured was 64 years old. 
Kimel v. Missouri State Life Ins. Co. (U. S.) : ; 
(5)—-Reasonable limitation on time for furnishing proof of loss under fire policy is valid, 
and compliance therewith is condition precedent to recovery. Compliance with policy 
requiring proof of loss within 60 days after fire and barring suits ‘until’? compliance 
with all requirements held condition precedent to recovery, unless waived, and use of 
word “until? did not permit furnishing of proof at any time before suit. Fidelity- 
Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 

(6). Excuses for failure or delay. 
6)—Provision in term group policy that disability benefits would be paid on insurer's 
approval of proof of disability while insurance was in force would not be disregarded 
because provision would require making of proof at time insured was permanently and 
totally disabled, since such proof could be made by another for insured. Where group 
policy required proof of disability while policy was in force before obligation to pay 
disability benefit arose, proof was not excused by subsequent insanity or other conditions 
making it impossible to comply with provisions for proofs. McCutchen y. All States 
Life Ins. Co. (Ala.) 1 
6)—Insured disabled by goiter, resulting from shock sustained in accident, held not 
required to submit proof of disability under accident and health policy, not requiring 
notice of accident or disease within specified time, until satisfied or properly advised by 
physician that goiter was due to accident. Clarke v. Equitable Life Assur. Soc. of 
United States (Col.) 1 
6)—-Notice or proof of insured’s disability, required by insurance policy as condition 
precedent to recovery thereon, is excused, where it is impossible because of insured’s 
physical or mental incapacity. Insured, becoming insane while policy, providing for pay 
ment of monthly benefits and waiver of further premiums in such case, was in effect, 
held excused from giving notice of his disability. Insured held liable on policy in effect 
when insured became disabled by insanity rendering it impossible for him to give 
required notice of disability. McCoy et al. v. New York Life Ins. Co. (Ia.) 
6)—-Where policy providing for benefits for total and permanent disability requires 
insured to make proof of such disability within specified time, limitation begins to run 
at once when disability is such that there can be no doubt as to its result, but, where 
there is uncertainty of result, limitation begins to run only after insured has reason- 
able time to determine result. Brotherhood of Railroad Trainmen vy. Woods. (Ky.) 
6)—Insured painfully injured by fall so as to perform duties with difficulty held not 
excused from giving notice required by ace:dental policy within 20 days, though hernia 
lid not develop until more than two months later. Wheeler v. London Guarantee & 
Accident Co., Limited. (la.) 


é6)—Generally, default in giving insurer written notice of insured’s disability, as required 
by policy, is excused by insured’s physical incapacity. Inmsured’s failure to give insurer 
due notice of disability before default in payment of premium because he became totally 
disabled, mentally and physically, during grace period, did not deprive him of right to 
recover total permanent disability benefits under policy. Baylor v. State Mut. Life 
Assur. Co. of Worcester, Mass. (N. J.) ee aselipauke Sh etee 
6)—In action of fire policy, that injuries received by insured’s son required all insured’s 
time did not justify insured’s failure to give notice or furnish proofs of loss within time 
stipulated in policy. Injury or incapacity of insured will excuse strict performance of 
policy requirements as to 


lin Fire Ins. Co. (Pa.) 
§ 540. SUFFICIENCY OF NOTICE. 


40—Proof of disability submitted on forms furnished by insurer properly filled out within 
nine months, after disability occurred held sufficient under group policy providing that 
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notice should be given immediately and within a year. Allison v. A&tna Life Ins. Co. 
(La.) ; ; 

540—In determining question of notice of loss in action on fire policy, court is more con- 
cerned with question whether insurer was notified than with manner of _notifica- 
tion. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, Ill. (Mo.) 

§ 542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In general. 

542(1)—Proofs of loss which sufficiently apprised fire insurers of the nature and extent of 
loss held sufficient. Gallotti et al. v. Continental Ins. Co. et al. (N. Y.) 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Unless required by policy, no particular form of proof of loss is necessary so long as 
it enables insurer to consider its rights and liabilities object of furnishing proof of loss 
being to give insurer knowledge of particulars of loss and all data necessary to determine 
its liability and amount thereof Letter written by wife of insured at his direction, 
advising insurer that insured had been injured in automobile accident and would be dis- 
abled for six or seven months, held not “due proof” of accidental injury without policy 
providing for payment of disability benefits and waiver of subsequent premiums upon 
receipt of due proof of accidental injury before default in payment of premiums. Equit- 
able Life Assurance Society v. Dorriety. (Ala.) 

Policy clause requiring submission to insurer of satisfactory proofs indicating complete 
fracture of arm bone as condition to liability held not to give insurer right to arbitrarily 
decide that proofs submitted were unsatisfactory. Meriwether v. Columbian Mutual 
Life Ins. Co. La.) ; 

Mere me lisability or of claim therefor is not “due proof” within disability 
policy requiring due proof of disability, unless insurer construes and accepts it as such, 
but due proof is not required to be furnished in any particular form, nor is it required 
to be strongest or best proof available, but it must be such as to give insurer essential 
facts upon which its liability depends and such as is credible inducing belief in truth 
of facts stated. Insurer held not liable for permanent and total disability on disability 
policy, where insured failed to furnish evidence that due proof of his total disability was 
made and insurer denied insured’s allegation that due proof was made. Jacoby v. New 
York Life Ins. Co. (Mo.) 

§ 548. EXAMINATION OF INSURED. 

548—Under fire policy requiring insured to submit to examination by insurer, insured in 
examination made before institution of action for fire loss is only required to give best 
information available. Where fire policy required insured to submit to examination by 
insurer, insured’s inability to state how much of her money had gone into property, 
exchanged for house burned held er to bar recovery for loss sustained. Broderson v. 
United States Fire Ins. Co. et al. (N. J.) 

§ 549. INSPECTION OF PERSON OF INSURED AF TER INJURY OR DEATH. 

549—Rule that plaintiff in personal injury suit cannot be compelled to submit to personal 
examination at defendant’s instance niin in any case demanding examination of 
person without his consent, including action for indemnities under insurance policies 
for disability due to personal injuries. Provisions of insurance policies that insurer's 
medical adviser should be allowed to examine insured respecting alleged disability at 
any time held not consent by insured to examination at any place and under any cir- 
cumstances selected by insurer. Denial of insurer’s application for order requiring 
insured, who had been adjudged non compos mentis, to submit to examination at hos- 
pital after being examined by psychiatrists at his home, held not abuse of trial judge’s 
discretion in action for disability indemnities. Deery v. Jefferson Standard Life Ins. 
Co. (3 G) : : 7 ; ; 

549—Insured’s request that beneficiary aid in procuring consent of widow of insured to 
autopsy, made over four months after beneficiary furnished proofs of insured’s death, 
held not demand on beneficiary for autopsy within provision forfeiting accident olicy 
for refusal of demand for autopsy made within reasonable time. Waldo Fertilizer & 
Mutual Life Ins. Co. of New York. (U. S.) . ; 7 

Under accident policy giving insured right to make autopsy in case of death of 
insured refusal of beneficiary to permit autopsy constitutes breach of contract, if demand 
therefor is reasonably and seasonably made. Under accident policy giving insurer right 
to make autopsy in’ case of death of insured, insurer held to have added right to 
disinter body for autopsy, where insurer received notice of death after burial, and 
autopsy would have established cause of death. Howes v. United States Fidelity & 
Guaranty Co. (U. S.) 


53. FRAUD OR FATLSE SWEARING. 
(1) In veceral 

553(1)—Omission of the name of a medical specialist, who served principally as diagonostt 
cian and consultant for insured’s family physician, from the proofs of insured’s dis- 
ability because of a disease for which he was treated by four other doctors, including 
specialists, named in the proofs, held not fraud or deception. Fried v. State Life Ins. 
Co. of Indianapolis, Ind. (La.) 

553(1)—Fire policy clause invalidating policy in case of fraud or false swearing by insured 
regarding insurance or subject thereof, whether, before or after loss, held to authorize 
avoiding policy for false swearing in proofs of loss, but only where done with actual intent 
to defraud insurer. Alma State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Mich.) 

553(1)—Insurers had burden to establish that insured willfully and intentionally submitted 
false invoices and inventory of amount of merchandise, and even if there were over- 
valuation, if insured acted in good faith, in honest belief that property destroyed was 
worth amount of valuation placed thereon, and did not intend to defraud insurers, 
insured was entitled to finding that overvaluation was not fraudulent. Overvaluation of 
merchandise destroyed by fire is simply presumptive evidence of fraudulent intent strong 
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in proportion to excess, and, unless there exists an intent to defraud insurer, over- 
valuation is not fraudulent. If insured, in making proof of loss under fire policies, 
acts in good faith in honest belief that property destroyed was worth amount of valua- 
tion placed upon it and an excess is found by jury to exist but that excessive vaiuation 
was not intended to defraud insurer, insured miy recover. Juneau Store Co. v. Badger 
Mut. Fire Ins. Co. et al. (Wis.) Laven OS Se 
553(1)—False swearing, knowingly and willfully done by insured to secure indemnity, with 
intent to defraud insurer, avoids accident and sickness policy so providing, regardless 
of whether insured derived any advantage to insurer’s prejudice in consequence thereof. 
Any trick, artifice, or deception, practiced by insured to secure advantage in adjust- 
ment or payment of loss to insurer’s prejudice, avoids policy, regardless of whether 
damages actually resulted to insured. Insured’s deliberate false swearing in proof of 
claim under accident and sickness policy that he had never before been afflicted by any 
illness or disease held to invalidate claim, regardless of whether he derived any advan- 
tage to insurer’s actual prejudice in consequence thereof. Fraudulent intent, invalidating 
claim under accident and sickness insurance policy for false swearing in attempting to 
secure indemnity, will be inferred from false representation, made by insured with 
knowledge of its falsity and intent that insurer shall act thereon. Kline v. Washington 
Nat. Ins. Co. (Wis.) ale ; a 1347 
§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Fire policy clause invalidating policy for false swearing by insured may be waived by 
insurer. Alma State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Ga.) 347 
555—Insurer’s waiver of notice or proofs of loss eliminates, from contract, condition with 
reference to serving of notice or proofs, and waiver of condition relieves insured from 
compliance with every requirement contained therein and operates on every policy pro- 
vision affected by that condition. Miller v. New York Life Ins. Co. (Utah.) 1284 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—-Provisions in insurance policies against waiver of terms thereof except by approval 
of executive officers indorsed on policies apply to conditions and provisions relating to for- 
mation and continuance of insurance contracts, but not to conditions or provisions relating 
to acts to be performed after loss has occurred. Provision in accident policy that written 
notice of injury must be given within 20 days after accident causing injury could be 
waived notwithstanding provision in policy that no agent had authorty to waive any of 
its provisions and that no change in policy should be valid unless approved by executive 
officer cf company indorsed on policy. Carver v. Preferred Accident Ins. Co. of New 
York. (Iowa) ne i cam ; ‘ 
556(1)—Insurer’s agent could waive requirement that insured give written notice of fire. 
Record Holding Co. v. New York Fire Ins. Co. (N. J.) 
556(1)—-Insurer asserting cancellation of fire policy by it could not deny local agent’s 
authority to send notice of cancellation and specify reasons therefor, as regards waiver 
of proof of loss. Fidelity-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 
558. ——- IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
55(1)—Accident insurer held not to waive timely notice of accident by keeping proofs of 
injury and asking for further information. where it sent blanks for reporting accident in 
answer to insured’s letter not disclosing date of accident and in all subsequent requests 
stated that it did not admit liability and waived none of its rights. Accident insurer 
held not to waive timely notice of accident by setting up other defenses in answer, where 
insured was never misled and insurer informed him immediately that notice was not 
received in time and that liability was denied on that and other grounds. Wheeler v. 
Tondon Guarantee & Accident Co., Limited. (La.) ; 
558(1)—-Acceptance of verbal notice of fire by insurer’s agent, and agent’s acting upon verbal 
notice by communicating with insurer, held waiver of strict compliance with requirement 
of written notice. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 
558(1)—-Stipulation in fire policy requiring waiver to be written on or attached to policy 
refers to provisions constituting part of contract, and is inapplicable to waiver, after 
loss, of stipulations respecting things to be done after loss as prerequisite to adjustment 
and payment. Fidelity-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 
§ 559. —— DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Fire insurer’s denial of liability after loss waives right to insist upon proof of 
loss. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, Ill. (Mo.) 1076 
559(1)—Provision of policy requiring proof of loss within 60 days after fire held waived 
where insurer’s local agent, before 60-day period expired, notified insured that because 
of lack of insurable interest policy was cancelled as of date issued. Fidelity-Phenix 
Fire Ins. Co. v. Haywood et al. (U. S.) 
(2). Life and accident insurance. 
559(2)—Absolute refusal of insurer to pay loss constitutes waiver of life policy requirement 
for notice of death and proof of loss. National Life & Accident Ins. Co. v. Stephens. 
559(2)—Insurer’s denial of liability on health and accident policy before suit relieved bene- 
ficiary from necessity of alleging or proving that due proof of loss had been made. 
Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) ; 
559(2)—Insurer which received proof of loss from insured and denies liability on ground 
other than that proof is defective waives defects in proof. Insured held not estopped 
to claim disability benefit under life policy by proof of loss which allegedly failed to 
show that permanent disability, where insurer neither relied not acted on proof, but made 
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independent investigation and denied liability on another ground. New York Life Ins. 
Co. v. Salmon et al. (Miss.) 

559(2)—-Insured held not estopped to claim benefits under health and accident policy because 
proof of loss allegedly failed to show total disability, where insurer did not rely on 
proof of loss, but denied liability on another ground. American Bankers’ Ins. Co. v. 
White. (Miss.) ; 1032 

559(2)—Necessity of making further proof of disability ‘to insurer held waived by insurer’s 
denial of liability upon other grounds. Guy v. AStna Life Ins. Co. (N. C.) . 554 

559(2)—Proof of loss under health and accident policy need not be filed by insured, where 
insurer within period in which proof should be filed denies liability. Wade v. Mutual 
Ben. Health & Accident Ass’n. (W. Va.) . 1060 

§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—Insurer by refusing to defend action against insured on demand of insured for 
reasons other than failure to notify insurer of institution of suit may waive requirement 
that insured forwerd to insurer copy of process and pleadings in action, notwithstanding 
issue, plaintiff appeals. Bowyer v. Professional Underwriters et al. (Mich.) 

560(1)—Where insured without valid reason fails to comply with requirements of policy 
within stipulated time, insurer’s silence or investigation or negotiation will not effect 
waiver of provision of policy. Stoyer v. Franklin Fire Ins. Co. (Pa.) 

§ 561. ADJYSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Where fire insurer makes adjustment with insured, in which proof of loss is not factor, 
insurer cannot repudiate its agreed adjustment and rely for defense on false swearing 
in proof of loss. Fire insurer who agreed to adjustment of loss, in absence of evidence 
of reliance on representations of insured in proof of loss, could not defeat recovery by 
insured on ground that policy was invalidated by false swearing in proof of loss. Alma 
State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Ga.) 

561—Where insured without valid reason fails to comply with requirements of policy within 
stipulated time, insurer’s silence or investigation or negotiation will not effect waiver 
of provisions of policy. In action on fire policy, that adjuster itemized loss and reached 
agreement with insured as to value held not waiver of policy requirements as to giving 
notice and proofs of loss within stipulated time. Stoyer v. Franklin Ins. Co. (Pa.) 

561—-Insurer’s demand for appraisal or arbitration is waiver of policy requirement for writ- 
ten proofs of loss, notwithstanding failure of appraisers to reach agreement. Boston 
Tns. Co. et al. v. Fitzpatrick. (Tex.) 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 
565—Where insured knows no limitations on fire insurance adjuster’s authority, adjuster 
may bind insurer as to amount of loss. Alma State Sav. Bank v. Springfield Fire & 
Marine Ins. Co. (Ga.) : 
565—Insurance adjuster is special agent whose authority is ‘prima facie coextensive with busi- 
ness intrusted to him. Adjuster upon whose powers insured knows of no limitation 
may make agreement of settlement binding upon insurer. Hemmer-Miller Development 
Co. v. Hudson Ins. Co. of New York. (S. D.) 
§ 566. EFFECT OF ADJUSTMENT. 
566—Where fire insurance adjuster signed proof of loss prepared by adjuster and executed by 
insured and forwarded proof to insurer, proof became contract between insurer and 
insured fixing amount of loss according to terms of policy. Alma State Sav. Bank v. 
Springfield Fire & Marine Ins. Co. (Ga.) 
§ 567. lai 2 nl PROVISIONS OF POLICY FOR APPRAISAL, OR ARBITRA- 
TION. 
567—Covenants in policies for appraisal are valid, and appraisals under such policies are 
conditions precedent to actions on policies. Insurer must invoke appraisal clause in policy 
in good faith to be entitled to benefit thereof. Insured may refuse to submit to appraisal 
required by policy, unless insurer affirmatively admits liability for some recoverable 
amounts. New Amsterdam Casualty Co. v. J. H. Blackshear Inc. (Fla.) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—An “interested appraiser’ appointment of whom may invalidate award made under 
fire policy, is one who is partial, unfair, arbitrary, and dominated by bias and prejudice 
for or against parties or property in controversy, or both, or has some pecuniary interest 
in result of performance of his duties. That appraiser had previously acted for insur- 
ance companies and individuals in appraising fire losses held not to invalidate award 
under fire policy in which appraiser appointed by insured joined, particularly where 
insured knew of pope activities before making appraisement agreement. Young 
et al. v. New York Underwriters’ Ins. Co. (N. C.) 
(7). Actions to set aside award. 
574(7)—That umpire appointed to settle difference between appraisers in determining fire loss 
stated there was total loss before his appointment, and subsequently changing his opinion, 
and that he accepted figures prepared by appraiser appointed by insurer held insufficient 
to show that he was interested so as to invalidate award signed by umpire and two 
appraisers. Award of appraisers and umpire appointed to determine loss under fire 
policy, is presumably valid and must stand in absence of fraud, mistakes, duress, or other 
lapeaciinn circumstances. Young et al. v. New York Underwriters Ins. Co. (N. C.) 
576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. ; 
576(1)—Where failure of appraisers to agree on a third person to act as umpire and to 
make appraisement of damage caused house by windstorm as provided by policy, was 
fault of insurer, insured could institute suit to ascertain damage. Where arbitrator 
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selected by assured suggests names of worthy, competent and unprejudiced persons residing 

near scene of loss for umpire, and the other arbitrator capriciously refuses to accept any 
of them, and refuses to himself name any one in vicinity of loss and insists on some one 
at a distance, an assured may begin his action without arbitration. New York Under- 
writers’ Ins. Co. v. Sproles. (Tex.) sade ae ee ; 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579-—Where beneficiary under policy claiming $2,000 had undisputed right to $100 but 
accepted $1,000 in settlement of claim, she could not avoid settlement on ground of 
fraud without returning or offering to return sum received in excess of amount con- 
cerning which there was no dispute. Evidence as to fraud of insurance company induc- 
ing beneficiary who claimed $2,000 to zccept $1,000 in settlement held sufficient to make 
jury question. Where beneficiary in policy is by fraud, deceit, or false representations 
of insurer and without understanding of his rights induced to accept less sum than that 
provided in policy, acceptance is without consideration. Kentucky Central Life & <Acci- 
dent Ins. Co. v. Burrs. (Ky.) x 

579—One suing for rescission and cancellation of compromise settlement of amount due 
under insurance policy should tender to defendant amount it paid him in such settle- 
ment. In suit for rescission of compromise settlement of amount due under insurance 
policy covering sickness and accident, evidence held not to show fraud on part of defend- 
ant insurance company and that alleged fraudulent statement by its agent, 1f. made, did 
not bring about compromise. Executed compromise agreement between insured and 
insurer under policy covering sickness and accident held supported by sufficient con- 
sideration within rule that executed contracts based on sufficient consideration will not 
be canceled for fraud except on clearest and most convincing proof, where insured’s 
claim was doubtful and “unliquidated” in sense that no one knew what would be ulti- 
mate total sum recoverable. Compromise settlement if amount due under insurance policy 
covering sickness and accident held not subject to rescission for mistake of law on 
theory that both parties considered paralysis with which insured was suffering as_ sick- 
ness rather than accident. Provident Life & Accident Ins. Co. of Chattanooga, Tenn. v. 
Ramsey. (Ky.) ; : get ; . 

579—Compromise settlement of loss under fire policy on real estate for less than value fixed 
in face of policy is not binding upon insured unless supported by consideration. In 
action on fire policy, where insured was offered settlement for $3,000 less than face 
of policies covering real and personal property, and subsequently requested insurer to 
apply reducticn to policy covering real estate, that insurer agreed and that proofs of 
claim and vouchers were made out and signed on that basis did not preclude insured 
from recovering balance due on face of real estate policy, since only controversy between 
parties at any time had been regarding personal property. Controversy as to depreciation 
of real estate between insurer and insured did not furnish sufficient consideration for 
settlement for less than value fixed in fire policy so as to preclude insured’s recovery 
of balance due on policy where property was destroyed only one week after issuance of 
policy. Where, under terms of fire policy, payment of settlement less than face of policy 
was not due until 60 days after settlement was agreed upon, that insurer made pay- 
ment before maturity was not consideration for settlement where it appeared that real 
inducement was amount of reduction agreed on by parties. Repayment or tender of sum 
received by insured in compromise settlement of real estate fire policy was unnecessary 
to enable insured to maintain action for balance due on face of policy unnecessary to 
enable insured to maintain action for balance due on face of policy where there was no 
bona fide dispute as to value of real estate. World Fire & Marine Ins. Co. v. Rivard 
et al. (Ky.) i ’ ; iss 

§79—Beneficiary of life certificate was not required to tender back amount of alleged settle- 
ment tc maintain suit for balance of certificate. Misrepresentations as to insured’s health 
in application for life certificate were not material, and hence no real bona fide dis- 
pute existed forming consideration for compromise settlement with beneficiary, where 
there was no evidence that any sickness with which she might have been afflicted when 
application was made, or prior thereto, contributed to or caused insured’s death. Alleged 
misrepresentations as to insured’s health in application for life certificate did not raise 
real bona fide dispute forming consideration for compromise settlement with beneficiary, 
where application was filled out by insurer’s agent and signed by insured and_ bene- 
ficiary without reading it. Beneficiary’s written release did not preclude recovery of 
balance of life certificate because of mere recital therein that bona fide dispute had 
arisen with insurer based upon representations as to insured’s health in application, 
since facts in dispute which made it bona fide and existence of reasonable belief in 
such facts must appear from evidence. Sappington v. Central Mut. Ins. Ass’n. (Mo.) 

§79—In action upon life certificates, if plaintiff's evidence established pleaded defense of 
bona fide dispute as to amount recoverable and compromise whereby plaintiff received 
part as release of full claim, insurer was entitled to directed verdict. Denial of lia- 
bility upon life certificates was insufficient to validate compromise, but there must have 
been reasonable grounds for denial based upon real claim concerning matters shown to 
be material and about which parties must have regarded their rights as doubtful in fact 
or in law. False statement in application for life certificates that insured had never 
been rejected for insurance held not to furnish basis for bona fide dispute as to in- 
surer’s liability, and hence could not be made basis for valid release of liquidated claim 
for lesser amount. That beneficiary signed insured’s name to application for life cer- 
tificate held not to furnish basis for honest dispute as to insurer’s lisability so as to 
validate release of liquidated claim for lesser amount, where insurer accepted regular 
considerations upon certificates. Beneficiary of life certificates, who accepted less than 
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liquidated claim on ground that insurer was not liable because beneficiary signed in- 
sured’s name in applications and because applications stated falsely that insured had 
never been rejected for insurance, held not required to tender to insurer amount 
received to maintain suit for balance. In action on life certificates, instruction on de- 
fense of compromise and release held properly refused where there was no evidence that 
dispute ,was real and in good faith upon matters shown to be material and resting upon 
reasonable, valid grounds. In action on life certificates, instruction that plaintiff could 
not recover if she accepted less than full claim upon settlement and compromise and 
still retained amounts received held properly refused, where insurer had disclaimed lia- 
bility because beneficiary signed for insured in applications and because of false state- 
ment that insured had never been rejected for insurance. Yancey v. Central Mut. 
Ass’n. (Mo.) 7 

Mortgage clause in fire policy constitutes independent contract between mortgagee and 
insurer, and mortgagee is not bound by adjustment between mortgagor and insurer 
made without mortgagee’s consent. Payne et al. v. Bankers’ & Shippers’ Ins. Co. of 
New York. (Mo.) ; 

Insured’s failure to return check tendered in full settlement of claim under health 
policy held not to constitute ‘“‘payment” where insured indicated his intention not to so 
receive it. Mackprang v. National Casualty Co. (Neb.) : 819 
Settlement with insured by insurer issuing draft payable to insured and mortgagee, 
who refused to indorse it or take proceeds, held not binding on mortgagee because of 
failure to specify in fire policies whether loss should be payable to mortgagee under 
mortgage clauses or loss payable clauses. Clauses in fire policies, providing for payment 
of loss to one known by insurer to be mortgagee “‘subject to the provisions of the loss 
payable or mortgage clause (state which)————,” must be construed as mortgage clause, 
so that settlement with insured could not affect mortgagee’s rights; insurer being solely 
responsible for failure to fill blank. Superior Fire Ins. Co. v. Leal. (Tex.) 
Misrepresentations by mutual insurance association’s president that beneficiary’s claim 
under policy on deceased member’s life had been rejected and that no assessment for 
collection thereof could be made against surviving members held fraud entitling bene- 
ficiary to maintain suit to set aside settlement, cancel release, and recover on policy. 
Mutual Life & Loan Ass’n of America v. Jackson. (Tex.) 

Where dispute existed between insurer and insured as to payment for disability, insured’s 
acceptance and retention of insurer’s check, for disability period claimed by insurer, 
reciting that check was in full payment of insured’s claim, held accord and satisfaction, 
notwithstanding insured wrote insurer a letter demanding further payment. Keefe v. 
Fraternal Protective Ins. Co. et al. (Vt.) 

Where insured is entitled to benefits under health and accident policy, ordinarily he 
need not offer to return amount which has been paid him in attempted compromise 


before he may maintain suit for residue. Wade v. Mutual Ben. Health & Accident 
Ass’n. (W. Va.) 


Ins. 
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580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Property subject to mortgage or other lien. 

provision authorizing insurance to be paid to “proper owner’? when it 
appeared that insured was not rightful or legal owner held not to preclude recovery of 
insurance by insured who had executed security deed, nor to entitle security deed 
grantee to claim insurance as “proper owner.’’ Where security deed grantor insures 
his own interest against fire, and is under no obligation to supply insurance for benefit 
of security deed grantee, grantor may claim entire insurance proceeds to exclusion of 
grantee, unless policy is assigned to grantee or grantor acted as grantee’s agent in 
obtaining policy. Suttles et al. v. Vickery et al. (Ga.) 
581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 

ERTY INSURED. 


Under standard union mortgage clause, attached to fire insurance policy with parties’ 


consent, mortgagee had first claim to proceeds of insurance up to amount of debt 
secured and could bring separate suit therefor against insurer. Standard union mort 
gage clause, attached to fire insurance policy, is separate and distinct contract with 
mortgagee, and cannot be abrogated or interfered with by insured, no act or omission 
of whom will affect mortgagee’s right to recover proceeds of policy from insurer. 
Statute, requiring party writing fire insurance policy, covering property partially 
destroyed or damaged, to pay insured amount of damage or repair property at insured’s 
option, does not give insured unconditional right to elect between such methods of 
settlement, where attached mortgage clause gives mortgagee rights beyond insured’s 
control. Insured, signing agreement for appraisal of damaged property, covered by fire 
policy to which union mortgage clause was attached, waived statutory right to elect 
whether to accept payment of amount of damage or require insurer to repair property; 
mortgagee’s rights not being affected by insured’s or insurer’s acts. Gordon 


v. North- 
western Nat. Ins. Co. (Mo.) .1366 


r r on tgagee and 
insurer, as if mortgagee had received separate policy free from conditions imposed on 


owner. Pennsylvania Co. for Insurances on Lives and Granting Annuities v. Ohio Farm- 
ers’ Ins. Co. (Pa.) - ; 


583. LIFE OR ACCIDENT 
(2). Policy payable to relattte or person equitably entitled. 


2)—In action against insurer by assignee of life policies, insurer held estopped to rely 
on its payment to insured’s daughter under provision of policies 
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to relative by blood, where insurer, prior to payment, stated to another assignee that 
insurer would pay to such assignee on policies. Under provisions of life policies author- 
izing insurer to pay to insured’s relatives by blood, payment to insured’s daughter was 
good as against insured’s administrator, notwithstanding insurer had promised assignee 
of life policies to pay to assignee. Velten et al. v. Western & Southern Life Ins. Co. 
(Ky.) . 684 
583(2)—Clause in life policy permitting insurer at its option to make payments to certain 
persons, commonly known as “‘facility of payment clause” does not create in any individual 
right to sue for proceeds of policy, but is designed to protect insurer if payment is made 
to one of such persons, and it later appears that another was possessed of superior right. 
Smooth v. Metropolitan Life Ins. Co. (La.) .... 446 
583(2)—Where industrial policy provided that payment might be made to any blood relative 
or connection by marriage of insured and meres all claims under policy should have 
been duly satisfied, payment to mother of insured was satisfaction of obligation, though 
insured left surviving a widow and. child. Mogyoros v. Prudential Ins. Co. of America. 
Cmiteh.) ... Biden agate 245 
583(2)—-Payment of industrial policy to party whose husband’s half-brother had married 
insured’s daughter held not justified by facility of payment clause authorizing payment 
to any “relative by blood’ or “connection by marriage’ of insured. Facility of pay- 
ment clause held not to justify payment of industrial policy to party who had procured 
issuance of policy and paid premiums thereon, but had not otherwise paid money for 
insured’s benefit or for her burial, and was neither relative by blood nor connection by 
marriage of insured. Folta v. Prudential Ins. Co. of America. (N. J.) 1217 
583(2)—As between creditor of estate and insurer, payment to heirs of industrial policies 
which are payable to estate is not open to attack because of facility of payment clauses 
in policies. In re Shultz’ Estate. (N. Y.) Ey aks ; 73 
583(2)—Insurer whose agent agreed with insured at time of issuance of industrial life 
policy to make insured’s sister beneficiary made present election by issuing policy to 
pay proceeds to sister. Insured’s sister, who agent agreed with insured would be made 
beneficiary, with whom insured lived, to whom he owed money, who held policy, and 
who paid premiums and insured’s funeral expenses, held entitled to proceeds of indus- 
trial life policy as against administratrix who was insured’s estranged wife. In re 
Piotrowski’s Estate. (N. Y.) ; 1233 
583(2)—“‘Facility of payment clause” in life policy is for benefit of insurer to be exercised 
or not at its option, and gave third party, to whom insurer might elect to pay benefit, 
no right to compel insurer to make payment to him. Capuano v. Boghosian et al. 


&.. &) ; . ; 

4, LIFE OR ACCIDENT POLICY DESIGNATING BFNEFICIARY. 
RIGHTS OF PERSONS DESIGNATED IN GENERAL. 

(1). In general. 

585(1)—-Reserved right to change beneficiary does not affect essential nature of rights 
of beneficiary, and provision in policy allowing change of beneficiary providing policy 
if not then assigned does not imy iy right of assignment in insured which may give assignee 
right superior to that of existing beneficiary. Goldman v. Moses et al. (Mass.) 

585(1)—Under life policy vesting in insured’s administrator right of action on poli and 
providing that payment might be made to beneficiary, administrator, who prov that 
there was no such person known as person named as beneficiary in policy, held entitled 
to recover proceeds, as against contention that administrator was required to prove 
that no person was intended to be designated as beneficiary by name appearing in policy. 
Life & Casualty Co. of Tennessee v. Nix. (Miss.) 1201 

585(1)—Absolute beneficiary under life policy, authorizing insured to choose one of designated 
methods of settlement, revoke it, and select another at any time while policy was in 
force, and extending such privilege to beneficiary when policy became claim, if no selec- 
tion were made by insured, had no right to select any of such options during insured’s 
lifetime. ‘Nomination of Beneficiary and Request’? that proceeds of life policy be paid 
according to one of several options therein on insured’s death, executed by absolute bene- 
ficiary during insured’s life-time, was ineffective and created only trust, revocable by 
beneficiary at any time, if effective. Feine v. State Mut. Life Assur. Co. of bennenen 
Mass. (N. Y.) 

585(1)—Legal rights of designated beneficiary in life policy are ‘dependent on terms of 
contract of insurance. Capuano v. Boghosian et al. (R. I.) 

(2). Effect. of clause making policy payable to relative or person equitably entjtled. 

585(2)—Grandson of insured, designated in indorsement on policy as beneficiary to receive 
death benefits ‘‘subject to’? policy provision authorizing payment at insurer’s option to 
other people held entitled to recover proceeds, notwithstanding provision making such pro- 
ceeds payable to executor or administrator. Smooth v. Metropolitan Life Ins. Co. (La.) 446 

585(2)-—Insurer’s option of payment under facility of payment clause cannot be used to 
defeat purpose of insurance, and insurer, failing to exercise it, is liable to beneficiary 
named. Where insurer failed to exercise option to pay another person under facility of 
payment clause, designated beneficiary was entitled to sue at law to recover on policy. 
Capuano v. Boghosian et al. (R. I.).. saat 6 ‘ 999 


§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Under group policy which reserved to insured right to change beneficiary at any time, 
beneficiary had only revocable expectancy contingent upon remaining beneficiary to time 
of death of insured, and such interest was contingent only upon change of beneficiary 
having been legally made. Reed v. Metropolitan Life Ins. ‘Co. (Mich.) ... 

586—Wife, named as absolute irrevocable beneficiary in husband’s life policy, ‘had vested 
interest in insurance fund on insured’s death. Feine v. State Mut. Life Assur. Co. of 
Worcester,. Mass. (N. Y.) : geet 
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586—Under life policy reserving to insured privilege of changing beneficiary named bene- 
ficiary takes expectancy during insured’s life which becomes vested only upon insured’s 
death. Katz v. Ohio National Bank. (Ohio) 

586—-Beneficiary, named in life insurance policy reserving right to change beneficiary, has 
no vested right or interest during insured’s lifetime, but mere expectancy. Beneficiary, 
absolutely and unconditionally designated in life insurance policy not expressly reserving 
right to change beneficiary, has vested interest therein, and cannot be deprived of its 
proceeds by imsured’s act without beneficiary’s consent, subject to terms of policy. 
Knoche v. Mutual Life Ins. Co. of New York. (Pa.) 1240 

586—Executor designated as beneficiary in life policy had no vested legal right in policy, 
but, at most, his proposed interest was subject to be annulled by substitution of new 
beneficiary. Capuano v. Boghosian et al. (R. I.) ei . 999 

§ 587. CHANGE OF BENEFICIARY. 

587—Evidence that divorced wife agreed to surrender all right and interest in life policy 
in return for payment by insured of agreed sum sustained finding that all wife’s 
interest had been transferred, precluding right to policy benefits as against insured’s 
second wife. Change of beneficiaries from divorced wife to second wife held effected 
so as to entitle second wife to proceeds of life policy where, although there was violation 
of provision that change would be made by insured alone if policy had not been 
assigned, insurer had waived such provision by agreeing to change if original beneficiary’s 
consent were obtained, and had paid proceeds of policy into court, and insured had done 
all that could reasonably be expected of him by requesting change. tna Life Ins. 
Co. v. Wood et al. (Cal.) : ; 

7—‘"‘Change of beneficiary” of life policy is a divesting of beneficial interest held by one 

person, and a vesting of that interest in another by exercise of power of appointment 
which must be reserved in policy and which must be exercised in substantial compliance 
with policy. Assignment of life policy by insured relied upon as constituting a change 
of beneficiary, was invalid, where policy had not been sent insurer for indorsement as 
required by policy. Where assignment of life policy was legally ineffectual to accomplish 
change of beneficiary, court of equity would not aid defective execution where result 
would be to take away beneficial interest of widow, to loss of creditor of both insured 
and widow, and to vest it in adult daughter. Goldman v. Moses et al. (Mass.) 48 

587—Under group policy providing that to effectuate change of beneficiary insured must 
make application and secure employer’s indorsement upon certificate, application must 
be made even though indorsement might be waived by insurer. Under group policy pro- 
viding that to effectuate change of beneficiary insured must make application therefor, 
insured’s intent to effect change is insufficient. Where insured, upon applying for 
second certificate under group policy providing that to effectuate change of beneficiary 
insured must make application and secure employer’s indorsement upon certificate in 
reply to question as to whether there was change in address of beneficiary gave address 
at which insured was living with woman who was not beneficiary named in first certificate, 
insurer which paid policy to such woman held liable to named beneficiary upon both 
certificates, since change of beneficiary was not effectuated by alleged intent to do so. 
Reed v. Metropolitan Life Ins. Co. (Mich.) 5 

587—Insured’s execution of change of beneficiary 
having been recommended by insurer, and delivery of application to the agent for 
forwarding to home office, held to effect change, though insured committed suicide before 
application for change reached home office, and notwithstanding clause in life poli that 
change should take effect only on indorsement thereof on policy by insurer. 
Life Assur. Soc. of United States v. Hitchcock et al. (Mich.) 

587—Insurer, by paying money due on life policy into court, waived insured’s failure to 
comply strictly with provisions for change of beneficiaries so far as insured was con- 
cerned, but such waiver could not impair rights which became vested on insured’s death. 
Generally, in making change of beneficiaries, insured must proceed in accordance with 
regulations contained in policy, and any material deviation therefrom invalidates the 
change. Bell et al. v. Criviansky. (Mont.) 
—Insured’s doing of everything possible to effectuate a change of | 
policy which then beneficiary refused to surrender for indorsament of change held to 
have effectuated change of beneficiary. Philadelphia Life Ins. Co. v. oney et al. 
cH. J.) 1215 

87—Designation of new beneficiary of life policy in insured’s will could not bind insurer. 
Pruchnowski v. Prudential Ins. Co. of America. (N. Y.) 990 
Insured, requesting another to write name of insured, who could not write, ica 
tion for change of beneficiary under employees’ group insurance policy author x em- 
ployee to change beneficiary by filing written notice and certificate, effected change and 
adopted signature made for him in his presence, though he did not make his mark on 
application. Madigan v. Metropolitan Life Ins. Co. (N. Y.) 
Where industrial policy on life of minor permitted change of beneficiary only at insured’s 
request assignment by insured’s mother, the beneficiary, and by his father, to stranger 
held invalid, since stranger had no insurable interest in insured and since assignment 
amounted to change of beneficiary without consent of insured. Where industrial policy 
on life of 11 year old minor provided that if insured was under 14, request for change 
of beneficiary might be signed by both parents or guardian, but no such request was ever 
presented to insurer, and parents attempted to make the change by assigning policy to 
stranger, attempted change of beneficiary held not in compliance with policy. Hack v. 
Metz et al. (S. C.) 
Where circumstances warrant reasonable inference that insured intended by execution 
of instrument to change beneficiary in life policies, construction in accordance with such 
intention should be adopted. Where first sentence of instrument executed by insured 
purported to authorize insurer’s agent to have insurer prepare trust agreement making 
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proceeds of life policies payable to insured’s wife and son in certain manner, but  sec- 
ond sentence stated that it was insured’s desire that his insurance should be paid in 
such manner and that previous trust agreement should be canceled, instrument operated 
as change of beneficiary. New York Life Ins. Co. v. Christie et al. (W. Va.) 1297 

§ 589. DEATH OF BENEFICIARY. 

589—Irrevocable beneficiary’s ownership of life insurance policy is subject to limitations 
and contingencies imposed by law and policy, which insured is not obligated to keep 
alive, and beneficiary must survive insured to entitle former’s estate to proceeds after 
her death. Knoche v. Mutual Life Ins. Co. of New York. (Pa.) 1240 

§ 590. —— RIGHTS OF CREDITORS. 

590—Interest of beneficiary of life policy which under policy could not be divested by assign- 
ment by insured, was subject to claim of creditor of beneficiary, if insured had merely 
effected an assignment, and not a change of beneficiary. Goldman v. Moses et al. (Mass.) 

590—As respects creditors, wife and children of every man have insurable interest in his 
life, and law favors life insurance contracts made for their comfort and maintenance. 
U r laws for protection of wife and children as beneficiaries of life policies from 
claims of insured’s creditors, benefit inures to them whether insured was solvent or 
insolvent or had reserved right to change beneficiary. Potter Title & Trust Co. v. 
Fidelity Trust Co. et al. (Pa.) ; Ae 

590—Wife who was beneficiary of life policy was entitled to be reimbursed for premiums 
paid out of her separate estate to keep policy alive, and had equitable lien on policy 


and funds derived therefrom superior to rights of insured. Buford y. ‘Southwestern 
Life Ins. Co. et al. (Tex.) ‘is 


§ 591%. INDEMNITY INSURANCE. 

59114—Administratrix held entitled to maintain action upon intestate’s automobile liability 
policy to recover amount of judgment recovered against intestate, regardless of whether 

estate paid judgment or whether estate assigned its claim to judgment creditors, since 

insurer could pay to clerk of court, and administratrix was authorized to collect all 

assets of intestate. Beals v. Central Mut. Auto. Ins. Co. (Mich.) 

Statute providing that one who indemnifies another against act to be done by latter 
is hable jointly with person indemnified, did not give occupant of automobile cause of 
action for injuries against insurer under automobile liability policy prior to adjudication 
of liability against insured. Statute relating to enforcement of contract, made expressly 
for benefit of third person, did not give occupant of automobile cause of action for 

injuries against insurer under automobile liability policy prior to adjudication of lia- 

bility against insured. Conley v. United States Fidelity & Guaranty Co. et al. 

(Mont. ) , 5 sane 
591%2—Person injured in automobile accident, after obtaining judgment against insured’s 

executrix, could maintain suit against liability insurer, without proof of insolvency of 

executrix, where policy permitted suit against insurer after claim for damages had been 
fixed, required insurer to pay interest on judgment against insurer, and did not forbid 

suit by insured person against insurer. Ohio Casualty Ins. Co. v. Beckwith. (U. S.) 1119 
§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 
593(1)--Insurer’s payment of judgment recovered by insured’s administratrix on life policy 
held not defense to action brought by assignee of policy before rendition of judgment 

for administratrix, where insurer had knowledge of claim of assignee who was _ not 

party to administratrix’ action. Redden v. Prudential Life Ins. Co. (Minn.) 1199 
593(1)—-Wife of one insured in sum payable on his death to “his wife, her executors, 

administrators and assigns,’’ by policy not reserving right to change beneficiary, had 

vested interest, which she could assign without assured’s joinder. Insured’s payments on 
life insurance policy are within his exclusive control, subject to statutes, and bene- 
ficiary’s assignment of her right as unconditional owner of benefits at insured’s death 

is subject to insured’s right to cause or permit policy to lapse. Knoche v. Mutual Life 

Ins. Co. of New York. (Pa.) es ‘ , ; ...1240 
§ 594. ASSIGNMENT OF CLAIM FOR LOSS. , 
594—Where insured security deed grantor made legal assignment of rights under fire policy, 

after loss, to secure pre-existing debt, in absence of fraud, assignee’s claim to policy 

proceeds was superior to claim of security deed grantee based upon garnishment issued 
upon foreclosure suit judgment rendered after assignment was made, notwithstanding 
grantor’s insolvency and that assignment was made pending foreclosure suit. Suttles 

et al. v. Vickery et al. (Ga.) : ae em eps 
XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 597. TIME OF PAYMENT. 
597—-Insurer’s denial of all liability under certificate of insurance issued under group 
policy resulted in loss of its right to pay disability benefits in installments. Metro- 
politan Life Ins. Co. v. Schneider. (Ind.) ; (ieee ; 92 
598. INTEREST ON AMOUNT OF LOSS. nea 
In action for proceeds of life policies, interest held not due except from date of judicial 
demand, in view of plaintiff’s failure to comply with requirement as to furnishing proof 


of death, which relieved company of making payment until judicial demand. Smooth v. 
Metropolitan Life Ins. Co. (La.) . 446 


598—Where fire policy contains provision that loss should n 
after receipt of proof of loss, interest does not begin to run until expiration of sixty 
day period. Wood v. General Ins. Co. of America. (Mo.) ‘ ‘ : 1083 
598—In action on fire policy for failure to repair partially destroyed building, interest on 
damages was properly allowed from 30 days after demand that insurer repair. Payne 
et al. v. Bankers’ & Shippers’ Ins. Co. of New York. (Mo.) ; a6 1084 
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598—Insured who failed to allege or prove furnishing of proof under fire policy could recover 
interest only from date of insurer’s answer, constituting first denial of liability. St. 
Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 1099 
In suit after loss to reform fire policies because of mutual mistake, allowing interest 
on judgment against insurer before date of decree of reformation held not abuse of 
discretion. United States Fire Ins. Co. of New York v. Wooten. (U. S.) 138 
598—General rule is that interest is not recoverable until loss is payable under fire policy. 
Where parties disagreed as to amount payable under fire policy, interest was recoverable 
from date of appraisal under policy, not date of fire. National Reserve Ins. Co. of 
Hlinois _v. Scudder et al. (U. S.) 
§ 599. MODE AND SUFFICIENCY OF PAYMENT. 
599—Payment by insurer of proceeds of life policies to administratrix appointed by court 
without jurisdiction through fraudulent misstatements held not payment in good faith 
operating as discharge of insurer’s liability, where insurer previously knew of existence 
of rival claimants to fund and had in its possession written evidence that two different 
courts had taken jurisdiction of succession proceedings. Succession of Bibbins. (La.) 
Life policy provision vesting in insured’s administrator or executor right of action on 
policy and providing that payment might be made to beneficiary held to mean that pro- 
ceeds were payable to executor or administrator, but, if insurer paid beneficiary named 
in policy, such payment was full settlement, and payment was matter of defense to be 
pleaded and proved by insurer when sued on policy by executor or administrator. Life 
& Casualty Co. of Tennessee v. Nix. (Miss.) 1201 
§ 601. RECOVERY OF PAYMENT. 
601—Insurer’s payment of proceeds of life policy to one not entitled was neither release 
of claim of beneficiary nor basis for establishment of trust in his favor of money never 
intended to be paid to him or for his benefit. Capuano v. Boghosian et al. (R. I.) 999 
§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 
602—Statutory penalty for nonpayment of total indemnity for total permanent disability under 
group life insurance policy on which insurer denied all liability, held properly imposed, 
and attorney’s fee pronerly allowed insured. Home Life Ins. Co. v. Ward. (Ark.) 530 
602—In absence of demand and insurer’s refusal to pay disability benefits under life policy 
60 days before suit was brought, insured could not recover attorney’s fees. Moseley 
v. Equitable Life Assur. Soc. (Ga.) , : i 
602-—In suit on health policy, insurer did not have reasonable grounds for refusal to pay claim 
within time allowed. where none of insurer’s officers knew of alleged fraud in procure- 
ment of policy unti! after suit was commenced, so that claim for double the amount of 
insurance as penalty was proper. Williams v. Washington Nat. Ins. Co. (La.) 122 
602—As respects penalty, provision in automobile fire and theft policy making payment due 
within 60 days after award of appraisers held void as in conflict with statute requiring 
payment within 60 days from date of proof of loss. Where appraisers could not agree 
upon loss occasioned by.fire of automobile insured held justified in refusing to submit to 
second appraisal after expiration of 60 days from date of proof of loss, within which 
period statute required automobile fire insurance to be paid, and suit thereupon filed was 
not premature and insurer was liable for penalties and attorney’s fees. Hammett et al. 
v. Fire Association of Philadelphia. (La.) 610 
Allowance of $3,500 fee to attorneys for plaintiff, recovering a judgment for $5,868.40 
in suits for total permanent disability insurance under life policies in the aggregate 
amount of $25,000 after transfer of the suits to a federal court at insurer’s instance, 
remand thereof to the district court, and taking of voluminous testimony, held not 
excessive. Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 
Insurer's failure to issue life policy sued on held not to preclude recovery under statute 
allowing attorney's fees and penalty for vexatious refusal to pay. Where life insurer 
denies all lity. no demand is necessary to recover attorney's fees and penalty for 
tion il to pay. Where life insurer assigned no reason for refusal to pay and 
ction on contract of insurance claimed that initial premium had not been 
paid f that insurer had tendered back initial premium, for which plaintiff 
held receipt < nent of 10 per cent. penalty and attorney’s fees held authorized. Reed 
v. Prudential : . (Mo.) 
In tion on life policy, instruction authorizing recovery of penalty and attorney’s fees 
for vexatious delay by insurer in payment held error, where under facts insurer’s liability 
was close question. Wood v. Kansas City Life Ins. Co. (Mo.) 460 
In action on fire policy, issue of vexatious delay must be based on conduct of insurer 
before suit was brought, and must be determined by situation as presented to insurer 
at time demand for payment was made. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, 
Ill. (Mo.) 1076 
—Verdict on fire policy for less than amount sued for held not to preclude recovery of 
penalty and attorney’s fees, where dispute existed, not only as to amount of loss, but 
as to whether insured started fire. Wood v. General Ins. Co. of America. (Mo.) 1083 
As respects insurer’s liability for punitive damages for nonpayment of life policy, which 
was charged with wrongdoing only through acts of its agent could not be held liable for 
fraud where there was no evidence of fraudulent act on agent’s part. Insurer which 
could have properly concluded that there had been violation of terms of life policy, 
whether or not there had been violation, could decline payment of policy without subjecting 
itself to punitive damages, unless insurer, through its agent, was guilty of fraudulent 
conduct in connection with breach of its contract. Insurer held liable for actual damages, 
but not for punitive damages for nonpayment of life policy, where evidence showed 
waiver on part of insurer of violation of good health provision, but did not show breach 
accompanied by traud by insurer or its agent. Williams v. Metropolitan Life Ins. Co. 
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602—Certificate delivered in Texas by employer to employee was no part of group insurance 


1529 




















































603— 

























































































603 




















































































































































































































§ 
§ 

















606 



































606 









































606 

















§ 603. RELEASE OR DISCHARGE ‘FROM LIABILITY. 
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contract and, where master policy was otherwise a Pennsylvania contract, insured held 
not entitled to damage; and attorney’s fees as against insurer on recovering amount of 
policy, in accordance with laws of Pennsylvania. Where, under master policy, employee 
was not insured until he had agreed to pay portion of premiums, at which time a certi- 
ficate would be issued to him, contract where such final act was performed in Texas, was 
governed by law of Texas, and insurer was liable for reasonable attorney’s fees and 12 


per cent. damages on successful suit by insured. Connecticut General Life Ins. Co. v. 
Moore. (Tex.) 


To avoid contract releasing insurer from liability, statements of physician which induced 
execution of release must amount to more than mere expressions of professional opinion, 
belief, or prophecy as to future effects and probable duration of injury, unless amount- 
ing to statements of fact which were known to be, or should have been known to be, 
erroneous. Mere showing that expression of opinion by physician or surgeon as agent of 
insurer proves to be incorrect would not warrant setting aside release executed in reli- 
ance on such statements on ground of fraud. Where physician occasionally was engaged 
by insurance company for medical examinations, but, at time of treatment of insured 
and expressions of professional opinion regarding insured’s condition which induced 
insured to execute release had no connection with business of insurer from liability was 
valid as against contention that release was obtained by fraud, based on representations 
and statements by physician as agent of insurer. Statement of physician and surgeon 
that patient was improving, if constituting statement of fact, could not be relied upon as 


basis for charge of fraud, where such statement was true. Strother v. Mutual Ben. 
Health & Accident Ass’n. (Ga.) 


Where insurer fraudulently obtained release and surrender of life insurance policy, 
beneficiary, in action on policy, could attack validity of release interposed as defense, 
without first restoring or tendering back consideration received. Great American Life 
Eas:-Co. ot tiutebinaon, man: s: Toewe, “ERE So sins sets aac ec bod » Karen eed ae esi 
Where fire policies had been invalidated as to mortgagor, but not as to mortgagee, by 
mortgagee’s commencement of foreclosure proceeding, premises were damaged by fire 
shortly after foreclosure decree, and pursuant to mortgagee’s agreement made within 31 
days after fire, premises were purchased at foreclosure sale for nominal sum by third 
party who paid deficiency to mortgagee, of which facts insurers had no knowledge, mort- 
gagee could not recover on policies payable 60 days after proof of loss, since insurer’s 
right to subrogation under standard mortgage clause had been impaired. Altshuler et al. 
v. New Brunswick Fire Ins. Co. et al. (N. J.) 


603—Payment of damages to insured by wrongdoer before settlement with insurer reduces 


latter’s liability pro tanto. Insured’s release of right of action against wrongdoer before 
settlement with insurer destroys right of action against insurer. Railroad companies’ pay- 
ment to shipper of amount of loss from destruction of shipment, as security for payment 
of shipper’s claim against them, before expiration of time to sue. them under agreement 
providing that payment should not effect or constitute payment of claim or release of 
their liability to shipper and subsequent agreement to treat money paid as loan to be 
repaid by shipper out of amount recovered from insurance company, did not extinguish 
latter's liability to shipper. Generally, shipper cannot release railroad companies from 
liability for loss of goods shipped without extinguishing their insurer’s liability. No time 
limit for exercise of shipper’s right under policy, insuring against loss of goods trans- 
ported by rail, to release railroad companies from liability without prejudice, will be 
implied since provision thereof must be construed most strongly against insurer which 
prepared policy. _Insured’s conditional release of railroad companies from liability for 
loss of insured shipments by agreement to treat money paid insured by such companies 
as security for payment of claim against them as loan to be repaid out of amount recovered 
by insured from insurance company, barred latter’s right to subrogation, though right 
under policy to execute such release was exercised after loss occurred. Validity of 
provision in bill of lading that carrier have benefit of insurance property shipped, if carrier 
reimbursed for premium paid, held immaterial in action brought by shipper against insurer 
for loss of insured property by fire after releasing carrier from liability. Pacific Fire 
Ins. Co. v. Pennsylvania Sugar Co. (U. S.) : enaaestees pebus ss aly) wakes 
Where insurer, as condition precedent to paying indemnity to which insured was 
entitled under health and accident policy, required insured to indorse draft carrying 
receipt in full, insurer could not rely on purposed release to escape liability for further 
illness. Wade v. Mutual Ben. Health & Accident Ass’n. (W. Va.) 
605. SUBROGATION OF INSURER. 
606. ON PAYMENT OF LOSS IN GENERAL, 

(1). In general. 
(1)—Under fire policy subrogating insurer on paymtnt of loss to insured’s rights against 
wrongdoer, insurer waived right of subrogation where it failed to assert such right in 
compliance with policy and insured after having been paid loss under policy, settled 
with wrongdoer without fraud or notice of insurer’s claim for subrogation. Fireman’s 
Fund Ins. Co. v. Thomas. (Ga.) 
(1)—Plaintiff, who had already been paid by an insurer under agreement which had become 
absolute a sum equal to claim asse “rted against second insurer for loss sustained when its 
property had been stolen while in possession of jewelers, held not entitled to maintain, 
as real party in interest, action on second policy, which covered property of others on 
premises of jewelers except where property was otherwise insured. Molner et al. v. 
WV Greeber: Wine THE. 0, HONS BP hieita 5 rei wh ne Be earcabats Coed oi be Dees OLS 
(1)—Insurer on performing contract of indemnity by paying fire loss became without 
formal assignment or express stipulation to that effect in policy, subrogated to extent of 
amount paid to insured’s right of action against party allegedly causing loss. Where 
insurer pays fire loss wrongfully occasioned by third party and value of property destroyed 
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exceeds amount of insurance paid, insured may maintain action jointly with insurer 
or insured may maintain action in his own name and recover full amount of loss. Where 
value of property wrongfully destroyed by third party does not exceed fire loss paid by 
insurer insured is not ‘‘necessary party” but insurer may bring action in its own name 
against wrongdoer for recovery of value of property destroyed. Petition in insurer’s 
action to recover amount of damage paid to mame for wheat crop destroyed by fire 
spreading from tractor on defendant’s premises held not to state cause of action. Har- 
rington v. Central States Fire Ins. Co. of Wichita, Kansas. (Okla.) 

§ 607. - UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

107—Cause of action for wrongful destruction of personalty by fire is assignable to insurer 


which had paid ioss. Harrington v. Central States Fire Ins. Co. of Wichita, Kansas. 
(Okla.) ; os tere 7 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 

(08——J Action at law cannot be maintained in federal courts on fire policy by one not named 
as insured. Where fire policy was issued in name of insured and pleadings and evidence 
showed that property described in policy was owned by insured named and another as 
cotenants, there could be no recovery under policy in action at law, although failure to 
name both owners in policy was result of mutual mistake occurring through fault of 
agent who wrote policy. Rottel et al. v. Yorkshire Ins. Co. of England. (Pa.) 

Assessment of $1,000 attorney's fee for vexatious delay in making payment under Miss- 
ouri accident policy stipulating that it did not cover suicide while insane held unauthor- 
ized, where evidence did not show that insurer’s refusal to pay was without reasonable 
cause. Metropolitan Life Ins. Co. v. Siebert et al. (U. S.) 

Where, upon insured’s death he owned paid-up life policy, but insurer refused to pay, 
beneficiary had an adequate remedy at law. and could not maintain bill in equity against 
insurer on mere allegation that insurer held proceeds on trust for beneficiary. Liability 
on life policy is a ‘“‘debt’”’ for collection of which the remedy at law is adequate. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) 

§ 612. CONDITIONS PRECEDENT IN GENERAL, 

(1). In general. 
612(1)—That life policies had not been surrendered would not bar receovery of proceeds 


thereof, since life insurance policies are not negotiable instruments. Smooth v. Metro- 
politan Life Ins, Co. (La.) 


(2). Notice and proof of loss. 

612(2) Tnder disability indemnity provision of life policies that insurer would pay disability 
benefits upon insured’s furnishing proof that he had become wholly disabled, first 
monthly payment to be made six months after receipt of proof, insured held not entitled 
to recover benefits for period prior to time of presentation of proof of disability, since 
furnishing proof of disability was condition precedent to liability. Kearns v. Penn 
Mut. Life Ins. Co. (Wash.) 

(3). Submission to appraisal and arbitration. 
612(3)—Covenants in policies providing for appraisal are valid, and appraisals under such 


a are conditions precedent to actions on policies. New Amsterdam Casualty Co. 
J. H. Blackshear, Inc. (Fla.) - 


614 DEFENSES 
615 IN GENERAL. 

515—-In view of statutes imposing liability, as regards injury to third persons, on owner 
renting automobiles without drivers, unless owner carried public liability insurance, 
owner’s rental agreement with bailee forbidding operation of automobile illegally or by 
person under influence of intoxicants or narcotics held repugnant to legislative intent, 
and hence did not preclude recovery in garnishment proceeding against insurer by 
motorist injured in collision with rented automobile negligently operated by intoxicated 
bailee. Universal Indemnity Ins. Co. v. Tenery et al. (Col.) 

615—Action on employees’ group insurance policy by employee claiming to have become 
totally and permanently disabled before he was temporarily laid off by employer held 
not barred by laches because of failure to assert claim until seventeen months after 
such time, in absence of showing of injury to or change of position by insurer because 
of delay. Prudential Ins. Co. of America v. Bridgman. (Ky.) 

615—-Where premium on life policy was received from beneficiary, fact that there was no 
administrator or executor of insured’s estate to whom tender of premium could have 
been made did not excuse insurer from making such tender when “ne ne Wood 
v. Kansas City Life Ins. Co. (Mo.) 4 af 

615—Insurer’s defense that insured, under policy without mortgage clause, was not uncon- 
ditional and sole owner, is based on claim that contract was void from beginning, and 
premium must be returned to assert it. Jurkiewicz v. Millers’ Nat. Ins. Co. of 


_ Chicago, Ill. (Mo.)...... eae oo Eee 


Where at time of alleged repudiation of life policies payable in Russia in imperial 
rubles according to Russian law, the imperial ruble was worthless, no action could be 
maintained on policies in the United States. Dougherty v. Equitable Life Assur. Soc. 
of United States. (N. Y.) : 1 
in action by court commissioner and by insured who had purchased property at commis- 
sioner’s sale, insurer, being liable for full amount of fire policy, could not urge questions 
concerning existence or extent of commissioner's lien but, if in doubt, could pay money 
into court. Fidelitv-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST ARBI- 

TRATION. 

616'4—Where issue whether injury was caused by insured contractor’s negligence or by inde- 

pendent contractor was specifically raised and adjudicated in injured person’s favor in 
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personal injury action, insured’s public liability insurer which, notwithstanding its con- 
tract to defend suits even if groundless, had refused to defend personal injury action, 
held estopped in garnishment proceeding from raising defense that injury was caused by 


independent contractor, and hence not covered by policy. Columbia Casualty Co. v. Hare 
et al. (Fla.) : oa 


197 
§ 618. VENUE. 
618—In action against mutual benefit company for refusal to issue policy pursuant to agree- 
ment, statute permitting suit in county wherein loss occurs held inapplicable; venue 
being determined by law applicable to other domestic corporations. Failure of plaintiff, 
suing mutual benefit company for refusal to deliver policy, to serve company’s agent, 
if any, in county of forum, entitled company to have case transferred to county wherein 
service was made on officer of company at its home office. Harrison v. Carolina Mut. 
Ben. Corporation of South Carolina. (S. C.) Rr eetare scoala ip aes ain 1001 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621. ——- TIME BEFORE ACTION CAN BE MAINTAINED. 

621—Where appraisers could not agree upon loss occasioned by fire of automobile, insured held 
justified in refusing to submit to second appraisal after expiration of 60 days from date 

of proof of loss, within which period statute required automobile fire insurance to be 

paid, and suit thereupon filed was not premature and insurer was liable for penalties and 

attorney’s fees. Hammett et al. v. Fire Association of Philadelphia. (La.) 610 

Although action on hail policy under which loss was payable in January was premature 

when brought prior to January, motion for directed verdict because of such prematurity 

held properly denied where amended and substituted petition was filed in May and case 


came on for trial in September. Slinger v. Farmers’ Mut. Hail Ins. Ass'n of Towa. 
(Ta.) 


22. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 
(1). In general. 
622(1)—-Action on life policy held barred by limitations because not brought within six years 
after insured’s death. Price v. Life Ins. Co. of Virginia. (S. C.) 479 
(2). Validity of provisions. 
622(2)—Health and accident policy provision barring recovery unless action was brought 
within two years from expiration of time within which proof of loss was required held 
not to bar action on policy instituted after two-year period had elapsed in view of 
Statute invalidating restrictions in contract limiting right to sue and statute providing 
five-year limitation period in actions on written contracts as against contention that 
statute invalidating provision in life, accident, and health insurance limiting time 
to sue to less than one year was applicable and validated any limitation over one year, 
where title of originating act of latter statute manifested legislative intent not to 
change statute of limitations as to written contracts. Harding v. Mutual Ben. Health 
& Accident Ass’n. (Ida.) ; 1018 
§ 623. WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 
urer waived provision of automobile theft policy that action thereon shall be 
ed within one year after loss accrues, where after loss accrued insured and 
insurer negotiated about submission of disputed facts to court. Perkins v. Central Mut. 
Auto Ins. Co. (Mich.) 1132 
4 PARTIES 


Parties plaintiff in general. 
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property including choses 
without joinder of rerepresen- 
ves lee rire Gallott v. Continental Ins. Co. et al. (N. Y.) 
(2). Persons to whom policy is payable. 
624(2)—-Automobile theft policy payable to conditional seller, finance company, and buyer, 
“as their interests may appear,’ held several contracts insuring each of parties sepa 
ately to extent of his interest, and authorizing buyer to maintain suit thereon 
recover, in so far as his interest may appear without joining seller or finance company 
as party plaintiff. Tohnson v. General Exchange Ins. Corporation. (Ga.) 868 
(3). Mortgagors and mortgagees. 
624(3)—Action on automobile fire policy which insured interest of two mortgagees and mort- 
gagor was properly brought by mortgagor for himself and as trustee for the mortgagee 
whose mortgage remained unsatisfied. Talbert v. General Exchange Ins. Corporation. (Mo.) 617 
624(3)—Mortgagors being trustees of an express trust in favor of mortgagee, had right 
of action against fire insurer for loss sustained by fire and failure to repair partially 
destroyed premises upon insured’s demand, without joining mortgagee. Payne et al. v 





tO 











Bankers’ & Shippers’ Ins. Co. of New York. (Mo.) 1084 
§ 625. PROCESS 
$ 627. AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)--Service of process on foreign insurance company’s corporate agent should be made 
on latter’s president, vice president, or other head, or, in absence of any such head, on 
its cashier, treasurer, or secretary. Sheriff's return, stating that he executed summons on 
foreign insurance company by delivering copy to secretary of its corporate agent in 
absence of president or vice president thereof, held fatally defective as not showing 
absence of all superior officers. To bind foreign insurance corporation by service of 


process on inferior officer of its corporate agent, sheriff's return should show absence 

of all superior officers designated by statute. Monarch Fire Ins. Co. v. Florida Asphalt 

Paving Co. (Fla.) 155 
627(1)—Trustee summons against foreign insurance company may be served either on state 

insurance commissioner or on agent of company in fact. Service of trustee summons 

against foreign insurance company on agent issuing policy involved whose authority had 
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been previously revoked held invalid, in absence of estoppel. Foreign insurance company, 
revoking local agent without notice to state insurance commissioner or requesting revoca- 
tion of agent’s license, held not estopped to deny valid service of trustee summons on 
such agent where plaintiffs placed no reliance on such record in making service. Oullette 
et al. v. City of New York Ins. Co. (Me.) : . 158 
(2). Service on insurance commissioner or other official. 
627(2)—Where foreign insurer had failed to appoint insurance commissioner as agent for 
service of process, service upon secretary of state was sufficient to obtain jurisdiction 
of insurer. Minton v. Minton et al. (Okla.) 1239 
628. DECLARATION, COMPLAINT, OR PETITION. 
629. FORM AND REQUISITES IN GENERAL. 
(1). In general. 
629(1)—In action for disability benefits under life policy, complaint held not demurrable on 
grounds that complaint was not in Code form and did not aver terms of policy or how 
much insurer agreed to pay for disability, or what accidental injury was insured against 
by policy. Equitable Life Assurance Society v. Dorriety. (Ala.) ; 
629(1)—Petition on group certificate showing that petitioner was not employed by insured 
employer on date when she became totally and permanently disabled, as certificate re- 
quired, held not to state cause of action. Woods vy. Travelers’ Ins. Co. (Ga.) 
629(1)—In action for additional benefits under group policy, petition presenting single 
demand for total amount of increase and original policy, although containing only 
general allegations as to issuance of original policy, notice to insurer, and disability of 
insured, held to state a cause of action. Allison v. Aitna Life Ins. Co. (La.) 
629(1)—Petition for total and permanent disability benefits under certificate issued to employee 
protected by group policy issued to railroad held sufficient as against general demurrer, 
on ground that such suit cannot be maintained on certificate alone. Missouri State Life 
Ins. Co. v. Compton. (Tex.) 
629(1)—-Complaint in action on policy insuring against accidental death held to state cause 
of action. Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U.S.) 
§ 633. TITLE OR INTEREST OF INSURED. 
633—Complaint against insurer by assignee of mortgagee under loss payable clause in fire 
policy held not to state cause of action, where complaint failed to allege in terms or 
legal effect the loss payable clause, or that there was a balance due on mortgage and 
amount thereof. London & Scottish Assur. Corporation of London, England vy. Smith. ‘ 
(Ala.) 135 
§ 634. ——- PERFORMANCE OR WAIVER OF CONDITIONS. 
(2). Conditions as to notice and proof of loss. 
634(2)—Averment in amended petition that insurer failed and refused to pay total disability 
benefits and denied all liability under life policy would dispense with averment regarding 
proof of total and permanent disability. Moseley v. Equitable Life Assur. Soc. (Ga.) 
634(2)—In suit for total and permanent disability benefits under group policy requiring proof 
of disability, petition which did not allege that proof was made that insured suffered 
total and permanent disability held insufficient. Petition seeking disability benefits under 
group policy held not demurrable because of failure to show that notice of insured’s 
disability was given to insurer within one year after premium payments on his account 
were discontinued, since it would be presumed that notice was given in absence of 
verified allegations of lack of notice. Metropolitan Life Ins. Co. v. Delgado. (Tex.) 1262 
635. - LOSS AND CAUSE THEREOF. 
Original and amended complaint held to ‘state good cause of action on accident and 
health insurance policy for total permanent disability caused by goiter due to accident. 
Clarke v. Equitable Life Assur. Soc. of United States. (Col.) 1319 
Petition on life policy alleging that insured disappeared over seven years before, and 
had since remained absent and unheard of, notwithstanding plaintiff's diligent inquiries, 
held sufficient, as against demurrer, to raise presumption that insured was dead at end 
of seven-year period. National Life & Accident Ins. Co. v. Stephens. (Ga.) 
635—In suit to recover total disability benefits under life policy, allegations of amended peti- 
tion held sufficient, as against demurrer, to show permanent disability. Amended petition 
alleged, in substance, that plaintiff, after fall to floor, while employed, suffered from 
heart failure, endocarditis, arthritis, asthma, and other complaints, traceable to her 
collapse, and that she was totally and wholly disabled thereby from pursuing her former 
occupation, or such occupation and any other occupation, and that she would be so for 
and during her life. Moseley v. Equitable Life Assur. Soc. (Ga.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—In action on health and accident policy for disability benefits, provision of policy 
excluding from coverage disability while insured was not under care of physician held 
set up in answer by statement that insurer referred to policy as to its terms, conditions, 
coverage, restrictions, and limitations, Gantt v. Mutual Ben. Health & Accident Ass’n. 
is: C3 729 
(3). Toss and cause thereof. 
3)—General averment in answer that defendant’s liability under industrial life policy 
sued on was limited to fourth of its face value held insufficient pleading of special 
defense that insured died of chronic heart disease, in absence of reference to clause 
limiting insurer’s liability in such case or averments of facts bringing loss within such 
clause. Coleman v. Universal Life Ins. Co. of Memphis, Tenn. (La.) 689 
640(3)—In action on accident clauses of life policies providing for double liability if death 
results solely from external, violent and accidental.means, that cause of death brought 
case within exceptions stated in policies held matter of defense to be pleaded in insurer’s 
answer. Kingsland v. Metropolitan Life Ins. Co. (Mont.) 548 
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640(3)—Where statement of claim specifies in detail loss under fire policy covering building 
totally destroyed, affidavit of defense should specify incorrect item or state other facts 
lessening claim; general denial a insufficient. Jones et al. v. paeeee Fire & 
Marine Ins. Co. (Pa.) ee 3 siete sca 
(5). Arbitration and appraisal. 
640(5)—In action on policy, plea in abatement alleging that insured refused insurer’s demand 
for appraisal as provided by policy held insufficient for failure to show that demand for 
Soe — question of liability. New Amsterdam Casualty Co. v. J. H. Black- 
shear. ne. (Fla.) 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Insured held not required to plead incontestability of group policy, where plea con- 
stituted a i to an affirmative defense set up by insurer. Allison v. tna Life 
Ins. — (La.) as 
(2). Estoppel and waiver. 
641(2)—In action on life policy, where plea was that insurer was liable only for return of 
premium because of provision avoiding policy where policy of same kind was in force 
on insured, replication that insurer was estopped to rely on plea because of retention of 
premiums until after insured’s death with notice of existence of prior policy and -. 
insurer had thereby waived defense in plea held not demurrable. Newriter v. Life & 
Casualty Ins. Co. of Tennessee. (Ala.) 
641(2)—-In suit on group policy where evidence disclosed denial by insurer of liability upon 
policy on ground that insured was not totally and permanently disabled, insured, to 
have benefit of waiver by insurer of other grounds of defense, was required to bring 
— of waiver forward by replication. —_ Hancock Mut. Life Ins. Co. v. Suttles. 
(Ala.) 
641(2)—In action on accident policy wherein insurer claimed reduction of indemnity because 
insured without insurer’s consent carried additional insurance covering loss sued for, 
replication setting up consent of insurer to additional insurance through insurer’s 
agent acting in line of his authority held not demurrable. Provident nen & Accident 
Ins. Co. v. Hudgens. (Ala.) ‘ 1306 
641(2)—-Allegation that agent waiving provisions of accident policy relating ‘to notice of 
accident was a general agent held sufficient allegation that provision relating to notice 
was waived by one having power so to do. In action on accident policy, allegation that 
oral notice of injury was given to general agent of the company within four days after 
accident happened and that general agent then agreed to give proper written and timely 
notice to the company and that written notice was thereafter given by general agent but 
not within 20 days after accident as provided by policy held sufficient to show waiver of 
notice notwithstanding provision in policy against waiver of terms thereof except by 
approval of executive officer indorsed on policy. Carver v. Preferred Accident Ins. Co. 
of New York. (Iowa) os 
§ 643. AMENDED AND SUPPL EMENTAL PLEADINGS. 
(1), Declaration, complaint, or petition. 
643(1)—-Petition in action on fire policy alleging insurance thereof covering described house 
and that house was destroyed by fire to plaintiff's loss held subject to amendment to supply 
missing allegations as to plaintiff's ownership. Petition in action on fire policy alleging 
defendant’s issuance of policy covering described house and that house was destroyed 
by fire to plaintiff’s loss, held sufficient when amended by adding allegation that plaintiff 
has purchased property incurred and paid part of purchase money. Frady v. Georgia 
Farmers’ Fire Ins. Co. (Ga.) ; 
643(1)—That insured first brought suit on automobile fire policy and on amended petition 
brought suit on agreement to settle did not preclude recovery because suit on agreement 
to settle loss with adjuster was suit on a5 as modified by agreement to settle. Talbert 
v. General Exchange Ins. Corporation. (Mo.) . 
643(1)—Amended complaints in action on group insurance certificate for disability benefits held 
not bad as stating different causes of action on different contracts than that stated in 
original complaint. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 
2). Plea, answer, or reply. 
643(2)—In action on fire policy, permitting insurer to amend answer to set up defenses 
of breach of warranty in use of premises other than as dwelling and in change of pos- 
session with increase of fire hazard held not error. Vinik v. Niagara Fire Ins. Co. 
(N. | ‘ ‘ ‘ 
§ 645. ISSUES, PROOFS AND VARIANCE. 
(1). Issues made by pleadings. 
645(1)—-Answer, alleging that insured’s statements in application for life policy as to his 
age and good health to best of his knowledge were untrue as he knew held to raise 
issue whether he believed, with reason, that he was in good health, as required to recover 
on policy which was incontestable after one year except for fraud. Combs v. Burbank 
Mutual Life & Benefit Ass’n. (Cal.) rey aS 
(2). Matters to be proved. 
645(2)—Insured could not recover on fire policy without competent proof of ownership at time 
of fire, where lack of title at time invalidated policy. Occidental Ins. Co. v. 
et al. (Ky.) 
645(2)—In action on fire policy, insured must plead and prove facts that bring loss within 
general obligation of policy and that take it out of a a from — 
Boston Ins. Co. et al. v. Fitzpatrick. (Tex.) 
(3). Evidence admissible under pleadings. 
645(3)—In action on accident policy, under allegation that oral notice of injury was given to 
insurer’s general agent four days after accident happened and that general agent then 
agreed to give proper written and timely notice to company and that he gave written 
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notice but not within 20 days after accident as required by policy, evidence held admis- 
sible that general agent had power to waive provisions of policy relating to notice not- 
withstanding policy provided against waiver of terms thereof except by approval of 
executive officer indorsed on policy. Carver v. Preferred Accident Ins. Co, of 
York. (Iowa) 
645(3)—Waiver of forfeiture provision in policy cannot be established by evidence unless 
pleaded. Greco v. Continental Ins. Co. of City of New York. (Ia.) ee, ; 
645(3)—In action on fire policy, evidence of insured’s ownership of property, at time of 
fire held incompetent, in absence of such allegation in pleadings of insured or mortgagee, 
where such omission was not cured by imsurer’s answer. Occidental Ins. Co. v. 
Chasteen et al. (Ky.) .... 
645(3)—In action on fire policies, exclusion of evidence that cans containing oil were found 
when fire department entered building, as bearing on character of fire and probability 
of damage, held not error; no such issue being involved. Commercial Union Assur. Co. 
et al. v. Howard et al. (Ky.) : Rate edtn's arm creas CL Deena : 
645(3)—All evidence tending to establish defense, not properly pleaded in action on industrial 
life policy, that insured died of chronic heart disease, so as to limit recovery to fourth 
of face value of policy under clause therein, should have been excluded. Coleman v. 
Universal Life Ins. Co. of Memphis, Tenn. (La.) Br ; 
645(3)—-Where insured stated cause of action on accident and health policy to recover for 
loss of foot at rate named in total indemnity clause, and that clause did not cover loss 
of foot, insurer held entitled to verdict, although insurer did not affirmatively plead 
lack of coverage as defense, since insurer had right to take advantage of policy and 
application introduced by insured to show that they disproved insured’s claim. Ken- 
nedy v. National Accident & Health Ins. Co. (Mo.) . ek meee : 1035 
645(3)—-Where insured alleged due performance under disability policy, waiver by insurer 
of requirements in whole or in part may be shown if such waiver occurs to take place 
of proof of strict performance as alleged. Jacoby v. New York Life Ins. Co. (Mo.) 1203 
645(3)—In action on certificate of group insurance which provided that temporary lay off 
should not be considered as termination of employment, beneficiary under allegation 
of continuous employment of insured until death could rest proof upon exception of 
temporary lay off. Szczygielski v. Travelers’ Ins. Co. (Pa.) 270 
645(3)—In action on life policy in which defense was misrepresentations as to health, 
evidence that insured was charged higher premium because of blood found in his urine 
held properly excluded. Boyle v. Eureka-Maryland Assur. Corporation. (Pa.) 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(1). In general. 
646(1)—Burial association sued by widow of deceased member for burial expenses had bur- 
den of proving that it had given notice previous to deceased member’s death that under- 
taking firm which buried deceased was no longer its representative. Bickham et al. v. 
Co-Operative Burial Ass’n. (La.) ; ; 444 


646(1)—In action by insured on accident and h 
out his case. Kennedy v. National Accident & Health Ins. Co. (Mo.) 1035 
646(1)—Insured suing on disability policy has burden to show strict compliance with re- 
quirement that due proof of disability be furnished, and proof of such compliance must 
appear in record, unless waived by insurer. Jacoby v. New York Life Ins. Co. (Mo.). .1203 
646(1)—Insured suing upon fire policy had burden to establish, not only insurer’s liability, 
but also such facts as would enable court to render judgment for proper amount. St. 
Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 1099 
646(1)—In suit on group policy, plaintiff had burden of proving that insured was employee 
within policy. Schooley v. Metropolitan Life Ins. Co. (Tex.) 1279 
646(1)—Presumption in action on accidental death insurance policy is that glasses, pre- 
scribed for insured by oculist, corrected any defects in insured’s vision. Ocean Accident 
& Guaranty Corporation, Limited v. Rubin et al. (U. S.) 769 


(2). Avoidance and forfeiture—Insurance of property. 

646(2)—-Burden to establish waiver of vacancy clause in fire policy was on insured. Conley 
v. Queen Ins. Co. of America. (Ky.)... 1073 

646(2)—In action on fire policy prohibiting concurrent insurance, insurer had burden to 
establish that insured took out other insurance, since there is no presumption that 
insured did any act to invalidate policy. St. Paul Fire & Marine Ins. Co. v. West- 
moreland. (Tex.) : 

(3). — Life and accident insurance. 

646(3)—Generally, insurer relying on false or fraudulent statements of insured in procuring 
insurance to avoid policy or liability thereon has burden of proving falseness and material- 
ity of statements. In action on health and accident policy, insurer’s plea that policy is 
void on account of false representations of material facts in insured’s application, made 
part of contract of insurance constitutes affirmative plea, casting burden upon insurer 
to show fact that representation was false and that it was material to risk. Mutual 
Ben. Health & Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 

646(3)—In action on health and accident policy, burden was on defendant to show insured’s 
misrepresentation in application as to previous cancellation or rejection of insurance 
policies. Mutual Ben. Health & Accident Ass'n v. Smith. (Ky.) 1328 

646(3)—Plaintiff suing on accident policy had burden of proving that relationship between 
insurer and agent differed from that outlined in policy, as regards soliciting agent’s 
power to bind insurer by accepting renewal premium. North American Acc. Ins. Co. v. 
Plummer. (Md.) ; : aided ace 1333 

646(3)—Delivery of life policy, acceptance of initial premium, and some subsequently 
accruing premiums, and treatment of policy by insured and insurer as ——s contract, 
held to raise presumption that insured was in sound health on date of policy; thus lifting 
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beneficiary’s burden to show such fact until ~ weed was done to restore burden. 
Ruggiro v. Prudential Ins. Co. of America. ( ey): 471 
646(3)—Defendant’s evidence in action on disability insurance "policy that plaintiff hz ad. been 
ill and received medical attention during past five years, contrary to his representation 
in application, cast burden on plaintiff to show that such illness was trivial or minor. 
Bomwell y. Commercial Casualty Ins. Co, (N._ Y.) 1048 
646(3)—Life insurer has burden to prove defense that insured practiced ‘fraud, misr re- 
sentation, and concealment in his application, and was not in sound health when policy 
was issued. National Life & Accident Ins. Co. v. Ford. (Okla. ) 259 
646(3)—Where insurer defends action on et policy on ground that insured’s statements in 
application were willfully false, burden of proof on such issue is on insurer. National 
Life & Accident Ins. Co. v. Roberson. kla.) 262 
646(3)—Beneficiaries suing upon group ar had burden of proving that conditions set 
forth in certificate of insurance were met. Nelson et al. v. ina Life Ins. Co. of Hart- 
ford, Conn. (Pa.) 266 
646(3)—In action on industrial life policy, burden of proving that insured was not in sound 
health when policy was dated and delivered within condition therein was upon insurer. 
Palyo v. Western & Southern Life Ins. Co. (Pa.) 268 
646(3)—-False representation made with respect to material matter in application for life 
insurance policy will be presumed to have been made willfully and with intent to deceive. 
Lyttle v. Pacific Mutual Life Ins. Co. of California. (U. S.) ; 
646(3)—In action on life policy, burden of proof of materiality of misrepresentation or 
concealment is on defendant. Clemmer’s Adm’r vy. Jefferson Standard Life Ins. Co. 
CC. Si ee 
(4). Payment of premiums. 
646(4)—Possession of industrial life policy did not raise presumption that premiums falling 
due subsequent to its delivery had been paid. National Life & Accident Ins. Co. v. 
Ballentine. (Ark.) : Pa tls ‘ 1172 
646(4)—Life insurance policy, containing formal acknowledgment of payment of first premium, 
and in beneficiary’s possession after insured’s death, makes out prima facie case, and 
burden is upon insurer ‘affirmatively to prove defense of nonpayment of premium. Brandis 
v. Empire State Life Assur. Soc. (Pa.) : 
646(4)—In action on life policy in which plaintiff claimed waiver of premium under policy 
because of insured’s disability. evidence as to condition of insured who suffered from 
syphilis held sufficient to raise presumption that disability was permanent within mean- 
ing of policy. Miller v. New York Life Ins. Co. (Utah). sca 1284 
(6). Risk and cause of loss in general. 
646(6)—-Where death results from external visible injury, presumption arises that such 
injury was not intentionally inflicted, and such presumption is available as affirmative 
evidence in suit on accident policy. Dewey v. Abraham Lincoln Life Ins. Co. (la.) 
€46(6)—One suing for injuries resulting from negligent operation of automobile by insured’s 
16 year old son had burden, in garnishment procedeing against liability insurance com- 
pany to establish that insured or adult member of household permitted use of car within 
“additional assured”? clause of policy. Affirmative allegation in answer of garnishee 
insurance company that insured’s son driving automobile at time of accident was not 
covered by liability policy did not shift from plaintiff burden to prove coverage in action 
for injuries. Soukup v. Halmel et al. (Ill) ¢ ; ; ; 
646(6)—Industrial life insurer had burden of showing that insured died from one of 
diseases excluded from coverage. Clay v. Liberty Industrial Life Ins. Co. (La.) 
646(6)—-In action on group accident policy, coverage of which was limited to death or 
injury sustained through external, violent, and accidental means, plaintiff had burden 
of making prima facie case by showing affirmative of that requirement. Kennedy v. 
United States Fidelity & Guaranty Co. (N. J.) 
646(6)—In action on life policy, burden held on_ plaintiff ‘to prove payment of all weekly 
premiums due. Ruggiro v. Prudential Ins. Co. of America. (N. J.) 
646(6)—-In action on accident clause of industrial life policy, burden was on plaintiff to 
prove by competent evidence that death was caused solely by external, violent, and acci- 
dental means, and that it was not caused, or contributed to directly or indirectly, by 
bodily or mental infirmity. Lubowicki v. Metropolitan Life Ins. Co. (Pa.) ; 
646(6)—In action on policy insuring automobile against direct loss or damage by theft, 
plaintiff had burden of proving that person who took automobile without his permission 
and wrecked it had intent to steal. Gillespie v. Export Ins. Co. (Pa.) j : 
46(6)—-In action on health and accident policy for disability benefits with defense that dis- 
ibility resulted from insanity, which was not covered by policy, claimant had burden 
merely of establishing that disability was caused by disease other than insanity, and not 
the particular disease. Gantt v. Mutual Ben. Health & Accident Ass’n. (S. C.) 
6(6)—-Where automobile insured caught fire while carrying gasoline, burden was on insured 
to allege and prove that loss did not occur within provision of policy excepting such 
risk. American Indemnity Co. v. Ji igoe. (Tex.) 192 
6(6)—Under terms of mercantile safe burglary policy, assured, before being entitled to 
recover, held required to establish and secure finding that safe was feloniously entered 
and contents feloniously abstracted therefrom. Etna Casualty & Surety Co. v. Tobolow- 
sky. (Tex.) ; 2 
646(6)-—-In action on fire policy exempting insurer from liability for loss occurring by 
explosion, insured had burden to show that loss was caused by fire which preceded 
explosion, to exclusion of fact that loss was caused by explosion. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) ‘ 1393 


646(6)—In action on fire policy, burden was on insurer to prove that mortgagor willfully 
burned insured building. In action on fire policy, in absence of evidence to contrary, 
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mortgagor must be presumed innocent of burning insured barn. Belock ect al. v. State 
Mutual Fire Ins. Co. (Vt.) ; bates cana 595 
646(6)—Burden of proving that accident happened by reason of something excepied in 
policy was on insurer, rather than on insured to show affirmatively that accident did 
not occur by reason of anything excepted in policy. Selover v. AStna Life Ins. Co. 
(Wash. ) Sos «2+ 4054 
(7). — Suicide. 
646(7)—In suit on Missouri accident policy, beneficiaries had burden of proving their allega- 
i that insured shot himself while insane. Metropolitan Life Ins. Co. v. Siebert et al. 
(U. S.) ; 
646(7)—Plaintiff in action for double indemnity under life policies for insured’s accidental 
death, shown to have been due to external violence by inhaling monoxide gas, was bound 
to show that it was not intentionally and purposely inhaled. Proof of insured’s death 
from inhaling monoxide gas shifted burden to defendant, alleging insured’s suicide in 
action for double indemnity under life policies for accidental death, to show that insured 
intentionally and purposely inhaled gas; legal presumption being that inhaling thereof 
was accidental. Tschudi v. Metropolitan Life Ins. Co. (U. S.) ; . 223 
646(7)—In action on accident policy for death of insured, presumption against suicide whic 
once attached remained in case until overcome by evidence, and burden of overcoming 
presumption was upon insurer. Selover v. -Etna Life Ins. Co. (Wash.) 1054 
(8). Extent of loss and liability of insurer. 
646(8)—Burden was on defendant under count of complaint claiming principal sum payable 
on death of insured in life policy to prove that insured committed suicide within first 
two insurance years as defendant alleged to minimize recovery. Burden was on plaintiff, 
under count of complaint claiming double indemnity under life insurance policy for 
accidental death of insured, to prove that insured did not commit suicide during first 
two insurance years as alleged by defendant to minimize recovery. New York Life 
Ins. Co. v. Jenkins. (Ala.) 905 
646(8)—In injured party’s action against automobile owner’s insurer, after recovery of judg- 
ment against insured, burden is on insurer to prove insured’s violation of condition of 
policy. Dziadose et al. v. American Casualty Co. (N. J.) 1417 
646(8)-—As respects amount of recovery, insurer contending that insured committed suicide 
must show that insured did commit suicide, it not being necessary for plaintiff to show 
the contrary. Marsh v. Pioneer-Pyramid Life Ins. Co. (S. C.) 
646(8)—Claimant seeking double indemnity recovery under life policy has burden to prove 
that death was accidental or that if suicidal, insured was insane. Moss v. Equitable 
‘Life Ins. Co. of Iowa. (U. S.) 
646(8)—In action on life policy containing provision for double indemnity for accidental 
death, evidence that death was due to inhaling carbon monoxide gas created presumption 
that death was accidental, shifting burden to insurer to show that gas was intentionally 
and purposely inhaled, and hence instruction that burden of proving death by suicide 
by preponderance of evidence rested on insurer did not require new trial. Wells Fargo 
Bank & Union Trust Co. v. Mutual Life Ins. Co. of New York. (U. S.) 
646(8)—In action on double indemnity clause of life policy, where it was shown that death 
resulted from gunshot wound, and hence through external and violent means, presump- 
tion arose that death was accidental, casting on insurer burden of overcoming the 
presumption by preponderance of evidence, and mere introduction of any evidence 
tending to show suicide did not as matter of law destroy entire force of the pre- 
sumption. Clemmer’s Adm’r vy. Jefferson Standard Life Ins. Co. (U. S.) 
(9). Notice and proof of loss. 
646(9)—Insurers had burden to establish that insured willfully and intentionally submitted 
false invoices and inventory of amount of merchandise, and even if there were over- 
valuation, if insured acted in good faith, in honest belief that property destroyed was 
worth amount of valuation placed thereon, and did not intend to defraud insurers, 
insured was entitled to finding that overvaluation was not fraudulent. Juneau Store Co. 
v. Badger Mut. Fire Ins. Co. et al. (Wis.) 
647. ADMISSIBILITY OF EVIDENCE 
648. — IN GENERAL. 
(1). In general. 
648(1)—In assignee’s suit on life policy allegedly assigned as collateral security for debt, 
evidence of prior contract of assignment between insured and assignee, not assented to 
in writing by insurer, purporting to assign policy to assignee unconditionally upon speci- 
fied consideration, held admissible on issue of whether assignment was su aerial by 
consideration. In assignee’s suit on life policy, where part of specified consideration for 
assignment of policy was conveyance of realty of stated value, deed conveying realty 
to insured held admissible in evidence on issue of whether assignment was supported 
by consideration. Blackmon v. McLendon. (Ga.) : 
648(1)—In action on health and accident policy for disability benefits from February 15, 
1932, admission of receipt given to insurer by insured for settlement of insured’s suit 
for monthly payments from August 15, 1931, when insured became wholly disabled, to 
February 15, 1932, for sole purpose of showing why action was for disability benefits from 
February 15, 1932, rather than from August 15, 1931, held not error. Mutual Ben. 
Health & Accident Ass’n of Omaha, Neb. v. Bell. (Ga. , 
648(1)—In suit for total disability benefits under policy, evidence regarding insured’s train- 
ing, occupation, capabilities and physical and mental qualifications held competent in 
insured’s behalf. Nickolopulos v. Equitable Life Assur. Soc. of the United States (N. J.) 314 
648(1)—Where action on fire policy was defended on ground that fire was of incendiar 
origin testimony that property was given to insured by his mother held material. Vini 
y. Niagara Fire Ins. Co. (N. J.) “e ped weRiewiev ee 
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648(1)—In action on group life policy, issued by mutual assessment association, testimony 
that witness had been told that all groups in association were full held improperly 
admitted as hearsay and irrelevant. Dorsey Life Ass’n v. Sitton. (Tex.) ; 

648(1)—In action against liability insurer upon judgment rendered against insured in state 
court, transcript of argument of insurer’s attorney in trial in state court against insured 
to effect that counsel thought jury had been impressed with insured’s fairness, frankness, 
and truthfulness held properly admitted, where insurer claimed surprise and lack of 
co-operation in that insured’s testimony on trial differed from statements made to insurer 
before trial. Ocean Accident & Guarantee Corporation, Limited v. Lucas et al. (U. §.).1122 

§ 650. —— APPLICATION FOR INSURANCE. 

650—Statute providing that failure to attach application to policy shall preclude insurer 
from pleading or proving such application or falsity thereof held not to prevent insurer 
from pleading defense of violation of policy clause forbidding incumbrance of property 
by insured, where, although policy sued on had no attached application, insurer made 
no attempt to prove any matters in connection with application, and it was not shown 
that insurer had waived policy provision or consented to incumbrance. Greco v. Con- 
tinental Ins. Co. of City of New York. (Ia.) BNE Senge cay : a 

650—In action on life policy where report of medical examination of insured made at 
instance of insurer before issuance of policy was inadmissible because copy was not 
attached to policy, effect was same as if no examination had been made so far as defense 
to action was concerned. Lewis v. Metropolitan Life Ins. Co. (La.)... paale ithe 

650—Under statute, application for insurance cannot be considered part of policy or be 
admitted in evidence unless attached to policy, but statute does not relieve insurer 
of liability on policy because copy of application is not attached: Century Life Ins. 
Co. v. Counts. (Okla.) hatha setval tog acne 

650--As respects admissibility of application in evidence where original application for life 
policy is plainly printed and written, in letters of fair size and easily legible, which 
copy furnished and attached to policy is so reduced in size or so dim and blurred that 
it can be read by persons of normal vision only, by use of strong magnifying glass, 
statute requiring “true copy” of application to be attached to policy is not complied 
with. New York Life Ins. Co. v. Miller. (U. S.) ‘ 

§ 651. POLICY OR OTHER CONTRACT. 

(3). Admissibility of policy in evidence. 

651(3)—In action on life policy, application held admissible, though neither it nor copy 
thereof was attached to policy. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 1272 

§ 652. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

652—Post office employee's application for retirement, followed by issuance to employee of 
certificate of retirement allowing him retirement annuity, constituted “resignation” 
precluding employee’s recovery of total disability benefits, for any period after application 
was made, on local post office employees’ mutual insurance policy providing for automatic 
cessation of membership on “resignation”? from local post office. oung v. Minton et al. 
(Ga.) ‘ ; . ‘ 

§ 653. — INTEREST OR TITLE OF INSURED. 

653—In action on fire policy containing clause invalidating policy if part of property was 
incumbered, order overruling insured’s motion to strict testimony regarding mortgage 
executed by insured after issuance of policy and record of mortgage held not prejudicial 
error, where record showed that such evidence had been admitted during trial without 
objection from insured. Greco v. Continental Ins. Co. of City of New York. (lIa.) 


§ 654. — PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(2). Wife and accident insurance. 
654(2)—In action against insurer on judgment obtained against insured, affidavit of defense 
prepared by insurer in original action against insured and which insured had refused 
to sign held admissible as evidence of nonco-operation by insured constituting breach of 
condition of co-operating and relieving insurer of duty of defending original action and 
removing binding effect of judgment as to insurer. Bruggeman v. Maryland Casualty Co. 
(CU. 'S.) oa seh - copie 
654(2)—In action upon industrial life policy providing that policy was void if insurer had 
issued another policy to insured, premium receipt book showing payments on life of 
insured on another policy held properly admitted as against objection of immateriality. 
Clay v. Liberty Industrial Life Ins. Co. (La.) 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—In action upon fire policy where insurer contended that insured concealed fact that 
property was being used as restaurant, letters of insurer purporting to controvert such 
statement held properly admitted. Firemen’s Ins. Co. v. Follett et al. (U. S.) 
(2). Life and accident insurance. 


655(2)—In action on health and accident — to which application was attached, where 
D 


insurer contended that policy was void because insured failed to disclose other insurance 
in application, insured’s testimony that he failed to disclose life policies containing 
total disability clauses because he did not consider such policies health and accident 
insurance held admissible, since failure, without fraudulent intention, to state material 
fact does not void policy. In action on health and accident policy, where insured testi- 
fied that he failed to disclose in applicaton that he carried life policies with total dis- 
ability clauses because he did not consider such policies health and accident insurance, 
refusal to admit life policies in evidence held not reversible error. Mutual Ben. Health 
& Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 
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in application as to member’s health held not to bar recovery, although application pro- 
vided for invalidation of certificate for misrepresentations, where application was not 
attached to certificate, no medical examination was made, and association’s soliciting agent 
had ample opportunity to ascertain member’s physical condition. Winders v. Co-Opera- 
tive Burial Ass’n. (La.) ; a he sun's tel dietateaes cians 

655(2)—In action on life policy where evidence of medical report and insured’s statements 
as to health was inadmissible because copies of report and statements were not attached 
to policy, insurer held barred from raising defense that policy was void because insured 
had serious disease of heart and liver at time of issuance of policy, in view of statute 
imputing to insurer’s agent knowledge of insured’s health. Lewis v. Metropolitan Life 
Ins. Co. (La.) nie 

655(2)—In action on life policy, where application was not attached to or indorsed upon 
policy, insurer could not avail itself of any false statement or concealment of facts con- 
— —* health in application. Prudential Ins. Co. of America v. Vozzella et 
al. N.. ¥.) ss : i ie a ed ern : 

655(2)—-Insurer could defend on ground that statements made in application for life policy 
were willfully false and misleading, and in support thereof may introduce application 
in evidence, although application was not attached to nor made part of policy. National 
Life & Accident Ins. Co. v. Roberson. (Okla.) 262 

655(2)—In action on industrial policy, providing that insurer might declare policy void 
if insured had cancer prior to date of policy, where documentary proof that insured had 
been operated on for cancer was undisputed, testimony that insured was in good health 
at time of issuance of policy held properly excluded. 
co Che? sx. ; 994 


§ 658. —— LOSS O 
658—In action on hail policy for damage to crops in 1931, admitting evidence of crops in 
average year held error; there being evidence that 1931, instead of being average year, 
was deficient in rainfall. Slinger v. Farmers’ Mut. Hail Ins. Ass’n of Iowa. (la.)..1072 
658—In action on fire policy, where it was alleged that fire was intentionally set by insured 
and that loss was not in any material sum, exclusion of evidence that fire was set and 
that major portion of household goods had been removed, because testimony failed to 
connect insured with cause of fire, held error. Twin City Fire Ins. Co. v. Lonas. (Ky.) 57f 
Evidence that insured has or has not been indicted for arson is not admissible in 
action on fire policy defended on ground of arson. American Ins. Co. of Newark, N. J. 
v. Gregory et ux. (Tex.) .1390 
In action on fire policy, circumstantial evidence was admissible to show that mortgagor 
burned insured barn, and, if sufficiently persausive might establish such fact. Belock 
et al. v. State Mutual Fire Ins. Co. (Vt.) 


659. - DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(1). In general. . 

659(1)—-In suit for permanent and total disability benefits under policy, admission of testi- 
mony of insured’s mental condition subsequent to injury and permitting counsel’s argu- 
ment relative thereto held not error. A®tna Life Ins. Co. v. Langston. (Ark.) 

(2). Suicide. 

659(2)—In action upon accident policy where insurer contended that insured who died from 
carbon monoxide poisoning committed suicide, disallowing evidence of prosecuting wit- 
nesses with respect to indictments which had been entered against insured held prej- 
udicial error, since any facts making it probable that insured committed suicide were 
relevant. That indictments pending against deceased insured had been admitted in evi- 
dence in action upon accident policy did not render immaterial testimony of prosecuting 
witness who discovered defalcations of insured, nor did criminal quality of such evidence 
make it incompetent. In action upon accident policy where insurer contended that 
insured who died from carbon monoxide poisoning committed suicide, evidence -that 
insured had policy of considerable value on his life so that he would leave his family 
financially independent held admissible as tending to show motive for alleged suicide. 
Prudential Ins. Co. of America v. Morris, for use of Yesko. (U. S.) 

§ 660. —— VALUATION OF PROPERTY. 

660—In action on automobile policy to recover cost of repairs after accident, refusal to 
permit witness who testified as to amount he offered for automobile at time of collision, 
and who estimated cost of necessary repairs, to testify on cross-examination as to what 
he allowed insured for automobile before repairs were made, held error, where policy 
limited insurer’s liability to actual cash value at time of collision. New Amsterdam 
Casualty Co. v. J. H. Blackshear, Inc. (Fla.) : 


§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—-Where payment of fire insurance was contested because of failure to give imme- 
diate written notice of fire, admission of letter written by insured 16 days after fire 
held competent, not to prove notice, but as correspondence between parties on subject- 
matter. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 


§ 664. ESTOPPEL OR WAIVER. 

664—In action on fire policy which was claimed to have lapsed for nonpayment of assess- 
ment, insured’s testimony that in past insurer had accepted late payments of assessments 
held admissible with other evidence showing custom of insurer to accept late payments. 
Paramore v. Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C.) . a aoe 
Evidence that insured stated facts correctly to agent, that agent filled out application 
incorrectly, and that insured signed application without reading it, is competent,. in 
action on accident policy. Provident Life & Accident Ins. Co. v. Ivy. (Tenn.) 
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§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Insured cannot compel payment of loss until he procures particular kind of evidence 
required by policy when applicable, or shows that he is unable to procure it. New Am- 
sterdam Casualty Co. v. J. H. Blackshear, Inc. (Fla.) 
665(1)—In action on health and accident olicy, evidence authorized verdict for 25 per cent 
damages and attorney’s fees for bad faith refusal to pay loss, Mutual Ben. Health & 
Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 
665(1)—In suit against burial association for burial expenses defendant held not to have 
established defense that it had given notice previous to deceased member’s death that un- 
dertaking firm which buried deceased was no longer its een Bickham et al. 
v. a ative Burial Ass’n. (La.) Jo gaie 
665(1)—Evidence held to sustain the district judge’s finding the at insurer’s delay in paying 
sual permanent disability insurance for more than the statutory period was without 
just and reasonable grounds, so as to authorize recovery of double indemnity and 
attorney’s fees by insured. Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 
665(1)—Evidence in action against insurer held to sustain finding that insured for value 
assigned life policy to plaintiff. In assignee’s action on life policy, evidence sustained 
finding that insurer had knowledge of assignee’s claim before insured’s administratrix 
recovered judgment on policy and before insurer paid such judgment. Redden vy. Pru- 
dential Life Ins. Co. (Minn.) Ee ; ig 1199 
665(1)—Evidence, in executrix, action for accounting of money collected by defendant cor- 
poration on policy insuring testators life, held sufficient to show that defendant had 
insurable interest in life of testator as manager of its branch office when policy was issued. 
Evidence, in executrix’ action for accounting of money collected by defendant corpora- 
tion under policy of insurance on testator’s life, held to show that policy was neither 
creditor insurance nor wagering contract. Alexander v. Griffith Brokerage Co. (Mo.) 
665(1)—Evidence showed that insured, who did not comply with policy provisions respect- 
ing change of beneficiaries, did all in his power under circumstances to effect the 
change in his lifetime, and not merely an unexecuted intention to make the change and 
hence that valid change of beneficiaries was made. Bell et al. v. Criviansky. (Mont.) 1211 
665(1)—Return of execution unsatisfied against assured by duly authorized marshal con- 
stituted prima facie evidence of assured’s insolvency, authorizing judgment creditor of 
assured to maintain action against ene insurer, in absence of contrary showing. 
Shaw v. Citizens’ Casualty Co. (N. Y. , 
665(1)—In action upon fire policy, evidence sieiaiida count upon account stated. Firemen’s 
Ins. Co. v. Follett et al. (U. S.) ; 
(2). The contract. 
665(2)—If delivery of life policy was necessary to create liability on part of insurer, burden 
was upon beneficiary to establish delivery by preponderance of evidence. In action on life 
policy, evidence held sufficient to support finding that policy had not been delivered, so 
that under terms of policy beneficiary could not recover. Karp v. Metropolitan Life 
Ins. Co. (Mich.) 
665(2)—In suit on group policy, unexplained agreement that insured was relieved of his 
duties on August 12th held not to sustain burden on plaintiff to prove that insured 
was an employee within group policy on date of his death, September 8th, notwithstand- 
ing that deduction from his wages extended group policy until August 31st. Schooley 
v. Metropolitan Life Ins. Co. (Tex.) ; 1279 
(3). Avoidance and forfeiture. 
665(3)—Evidence supported finding that insured was suffering from serious heart ailment 
at and before date upon which he applied for life insurance and knew thereof, and 
that he concealed it from insurer and was knowingly untruthful in answering questions 
in application, so as to furnish sufficient grounds to avoid recovery on policy. Farrar 
v. Policy Holders’ Life Ins. Ass’n. (Cal.) 
€65(3)—In action on health and accident policy for benefits for total disability resulting from 
diabetes, evidence authorized finding that insured did not know that he was suffering 
from diabetes when he applied for insurance and did not falsely answer questions with 
regard ne in application. Mutual Ben. Health & Accident Ass’n of Omaha, Neb. 
v. Bell. (Ga.) 
665(3)—In suit on fire policy requiring insured to own land in fee simple, insured had 


burden of proving by preponderance of evidence that, when pony was issued, building 


burned was on ground owned by insured in fee simple. ational Fire Ins. Co. ¥. 
King. (Ga.) 


242 


665(3)—Evidence that insured had had other previous insurance of same character 
celed, contrary to his representation in application, and that present policy would not 
have been issued had truth been disclosed held to render judgment for insured erroneous. 
Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 


665(3)—In action for sick benefits under policy, evidence held to show that policy had te sed 
at time of insured’s illness due to his failure to pay premiums. 


Odom v. Universal Life 

Ins. Co. of Tenn. (La.) ; 
665(3)—Recovery on industrial life policy proving that policy was void if insurer had 
issued another policy to insured held not barred because premium receipt book showed 
payments on life of insured, where premiums on two other policies were collected by 
two agents and it was not established that both policies were held by same individual 


and insurer could not say how many persons with same name as insured had taken out 
policies. Clay v. Liberty Industrial Life Ins. Co. (La.) 


665(3)—Physician’s testimony that he had not seen insured professionally every week while 
she was alleged to have been totally disabled, but that insured lived next door to him 
and he saw her constantly at his home, held not to establish compliance with indemnity 
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condition of health and accident policy requiring insured to be under professional care 
and regular attendance of physician at least once every seven days. American Bankers’ 
Ins. Co. v. White. (Miss.) 

965(3)—In insurer’s action to cancel supplementary agreement annexed to life policy, pro- 
viding for payment of disability benefits, evidence held to establish falsity of representa- 
tions in application regarding prior applications for insurance and medical examinations 
thereunder, warranting cancellation ot eneres agreement. Guardian Life Ins. 
Co. of America v. Katz. (N. ‘Y.) 

665(3)—-In suit on health policy, insurer’s defense that policy was obtained by, fraud on 

part of insured and his sister, and collusion between them and insurer’s district manager 
agent, held not sustained by evidence. Williams v. Washington Nat. Ins. Co. (La.) 
3 iction on life policy, testimony of husband that insured wife was always on her 
feet and that she never complained, and testimony of family friend that he had frequently 
seen insured in her own house and in witness’ home in apparently good condition, held 
without evidential value on question whether insured had disease or was in sound health 
at time issuance of policy. Barrase v. Metropolitan Life Ins. Co. (N. J.) 
665(3)—Evidence in action on life insurance policy for total permanent disability benefits 
held sufficient to support jury’s finding that plaintiff became totally disabled, mentally 
and physically, during grace period for sae of premium. Baylor v. State Mut. 
Life Assur. Co. of Worcester, Mass. (N. ' 
665(3)—-Where beneficiary, in action on life insurance policy after death | of insured, 
produces written evidence, duly authenticated, of payment of premium for given year, 
inference arises that all prior premiums have been paid. Brandis v. Empire State Life 
Assur. Soc. (Pa.) Pao aa 
665(3)—-Defendant, relying on defense of misrepresentations in action on life policy, had 
burden of showing by preponderance of clear and convincing evidence that insured 
deliberately attempted to deceive it respecting condition of his health by knowingly 
making false answers. Finding in action on life policy that insured had not obtained 
policy through fraudulent misrepresentations held not against weight of evidence. Beyer 
v. Fidelity Mut. Life Ins. Co. (Pa.) 

665(3)—Evidence on issue whether mortgagee suing on fire policies, refused to pay premiums 
on demand by defendant’s agent, as required by mortgage clauses of mortgagor neglected 
to pay them, held sufficient to sustain judgment for plaintiff. Superior Fire Ins. Co. 
v. Leal. (Tex.) . 

665(3)—In suit on life policy providing that it should remain in force for four weeks 
after default in payment of premiums, where petition tendered issue of full payment 
of premiums but did not plead waiver of estoppel, uncontradicted evidence that more 
than four weeks elapsed between premium payments required judgment for defendant. 
Excelsior Mut. Life Ins. Co. v. Davis. (Tex.) 

665(3)—Evidence in action on automobile fire insurance policy held sufficient to support 
jury’s findings that defendant’s agent knew actual cost of automobile when he issued 
policy falsely reciting such cost, that such recital was not material to risk nor relied 
on by insurer or agent, that ordinarily prudent person, reading recitals as to year and 
model, would not have been led to believe that car was model of year stated, and that 
there was no yearly model for such car. Evidence in action on automobile fire insurance 
policy held sufficient to support jury’s finding that misstatement in policy as to actual 
cost of automobile was not material to risk. Ohio Casualty Ins. Co. v. Stewart. (Tex.) 

665(3)—-In action on life policy, insurer held entitled to judgment under showing that policy 
lapsed before death of insured, that statutory notice was given, and that no reserve 
values had accrued. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 

665(3)—Officers’ testimony that insurer would not have issued accident policy if knowing 
of insured’s impaired vision about four years previously and of treatment for sinus 
condition affecting eye held not proof that statements in application negativing medical 
treatment or impaired vision involved matters material to risk, but was only evidence 
on issue of materiality which was ultimately for court or jury under state statute. 
Pacific Mut. Life Ins. Co. of California v. Johnson. (U. S.) 

(4). Loss and liability of insurer in general 
665(4)—In action on fire pol:cies, evidence held to sustain finding that building was a “total 
loss” which occurs where building is destroyed so that walls, although remaining are in 
such condition that they will have to be torn. Firemen’s Ins. Co. et al. v. Little et al. 
(Ark. 

665(4)— a suits to apply in satisfaction of personal | judgments alleged obligation of auto- 
niobile insurer for damages sustained by operation of insured’s automobile, evidence 
established that automobile driven by guest of employee of insured under employee’s 
supervision for convenience and pleasure of guest and employee was operated with con- 


sent of insured, authorizing recovery by plaintiffs. Blair v. Travelers’ Ins. Co. et al. 
_ (Mass. ) ‘ 


4)—In action on fire pullehes, insurers had burden of proving by fair predncdinkenan of 
evidence, and not beyond reasonable doubt, that fire on premises was set or was caused 
to be set by insured. Evidence held to warrant finding that insured caused fire on 
premises, precluding recovery on fire policies. Inferences need not be unescapable, but 
it is sufficient to bar recovery on fire policy if inferences are not too remote and all 
circumstances including in ferences are of sufficient force to bring minds of ordinary in- 
telligence to persuasion of incendiarism by fair preponder rance of evidence. Richardson 
vy. Travelers’ Fire Ins. Co. et al. (Mass.) 


(4)—Proof of loss of bus passenger’s baggage in transit, after tonentian need to driver 
for safe-keeping, made prima facie case of bus company’s negligence in action by 
senger on policy indemnifying bus company against loss from injury 
Shaw v. Citizens’ Casualty Co. (N. Y.) 


pas- 
to property. 
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665(4)—In action on robbery insurance policy covering property from 7 a. m. until midnight, 
evidence held. not to sustain verdict for insured. Dorfman et al. v. Continental Cas- 
ualty Co., Inc. (N. Y.) 

€65(4)—In action on policy insuring automobile against direct loss. or damage by ‘theft 
evidence that person who took automobile without owner’s permission intended to return 
it in short time, and that automobile was wrecked while wi returned to owner, required 
judgment for defendant. Gillespie v. Export Ins. Co. (Pa.) 

665(4)-—Evidence held insufficient to show that city superintendent of parks had authority 
to give son permission to use automobile for social purposes, so as to impose liability 
on insurer for accident while automobile was being so used, under omnibus clause 
covering named assured and any other person legally using automobile with permission 
of named assured for personal pleasure and family use. United States Fidelity & 
Guaranty Co. v. Mann. (U. S.) 

665(4)—In action on fire policy, circumstantial evidence was admissible to show that mortga- 


gor burned barn, and if sufficiently persuasive might establish such fact. Belock et al. 
v. State Mutual Fire Ins. Co. (Vt.) Pot aad 


(5). — Life and accident insurance. 

665(5)—In action on accident policy excepting loss from suicide or intentionally inflicted 
injury, introduction of policy held to establish prima facie case for beneficiary, though 
insured was found dead of gunshot wound with companion who shot himself, since death 
would be presumed accidental rather than result of suicide or murder. Beneficiary held 
entitled to recover on accident policy excepting loss from suicide or intentionally 
inflicted injuries where insured was found dead of gunshot wound with companion who 
shot himself, and no evidence of struggle or quarrel appeared, since presumption obtained 
that death — accidental rather than result of criminal act. Housh v. Pacific States Life 
Ins. Co. (Cal.) 


665(5)—Evidence sustained finding that pulmonary tuberculosis incapacitating insured was 


not contracted within 30 days of issuance of health policy so as to release insurer from 
liability. Smalley v. Mountain States Life Ins. Co. (Cal.) 

€65(5)—Evidence showing that insured suffered fracture of “ilium” bone, misplaced sacroiliac 
joint, broken hip, resulting in phlebitis, and incapacitating him from following occupation 
of farmer or brakeman, held to establish ‘total and permanent disability” within group 
life policy providing for installment payments out of amount of insurance payable at 
death on insured’s total and permanent disability. Prudential Ins. Co. of America v. 
Baker. (Ga.) 

665(5)—In suit on health and accident policy covering disability resulting from disease cause 
of which originated more than 30 days after effective date of policy, evidence authorized 
inference that plaintiff’s disability originated less than 30 days after effective date of policy. 
Bridges v. Mutual Benefit Health & Accident Ass’n. (Ga.) ue 

665(5)—Certificate holder suing on master policy issued to his former employer held properly 
nonsuited, in view of inadequacy of evidence to show permanent and total disability. 
Holloway v. Travelers’ Ins. Co. (Ga.) ... ; 

665(5)—Evidence that injury to prohibition agent’s hand incapacitated him from driving 
automobile, destroying stills, making arrests, and doing necessary walking, although agent 
could perform duties of taking out warrants, talking with superior officers, testifying in 
court, and riding in automobile driven by others, held to establish that insured was 
“totally disabled from performing substantial part of his ordinary duties” federal pro- 
hibition agent so as to authorize recovery on accident policy. AStna Life Ins. Co. v. 
Stewart. (Ga,) 

665(5)—Evidence supported finding that ‘insured, who received ‘head “wound ‘and aa 
died from bronchial pneumonia, died from bodily injury sustained through external, 
violent, and accidental means within indemnity clause of accident Policy. Dewey v. 
Abraham Lincoln Life Ins. Co. (Ta.) ; 

665(5)—In action on certificate of insurance issued under group policy, evidence 
group policy resulted in loss of its right to pay disability benefits in 
Metropolitan Life Ins. Co. v. Schneider, (Ind. 

665(5)—Physician’s evidence that insured miner was totally disabled held sufficient to show 
inability to perform duties of miner substantially as before disability occurred, and to 
permit recovery of benefits under total disability clause of group pore? although insured 
was able to perform light work. &tna Life Tns. Co. v. Stagg. (Ky.) . 

665(5)—Evidence held sufficient to sustain jury’s verdict for plaintiff in action ‘for double 
indemnity under life insurance policy for death of insured shot by another. Jefferson 
Standard Life Ins. Co. v. Myers. (Ky.) 


under 
installments. 


to 


665(5)—Disablement of automobile by tire blowout held not proximate cause of injury 
insured’s hip and abdomen, so as to authorize recovery on accident policy, 
was no evidence that swerving of automobile to opposite side of road was attended with 
any violent lurching, or that’ insured was thrown against any part of 
thrown therefrom, but it was merely shown that immediately before automobile came to 


where there 


automobile or 


stop insured slid out and walked around to the rear. Recovery on policy insuring 
against accidental death sustained by disablement of automobile cannot be had on mere 
speculation as to cause of insured’s alleged injuries or death, but some causal relation 
between disablement and insured’s death must be shown. Federal Life Ins. Co. 
Sivels. (Ky.) 

665(5)—Evidence held sufficient to show that insured was killed while violating statute making 
it unlawful to resist arrest, precluding recovery under policy containing clause providing 
that no benefits would be paid for death resulting from injuries received while in commis- 
sion of crime or resisting officers of law. Washington v. Universal Life Ins. Co. (La.) 

665(5)—Fracture of insured’s arm held not “complete fracture’ permitting recovery under 
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policy clause providing coverage for such injury, where testimony of insured’s physicians 
that fracture was complete, although fracture was not discernible from touch and approx- 
imation was perfect, was contradicted by testimony of X-ray experts that X-ray plates 
submitted to insurer showed only incomplete fracture. Meriwether v. Columbian Mutual 
Life Ins. Co. (La.) soy oa oben eccealel ashe Se ere ens core : Kied 

665(5)—Evidence in suits for disability insurance held to show that insured was afflicted 
with angina pectoris, causing total permanent disability, when he furnished proofs. 
Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 

665(5)—In action on policy indemnifying insured against loss of time resulting solely from 
bodily sickness contracted not less than 15 days after date of policy insured established 
prima facie case by evidence that he had no illness between date of policy and time of dis- 
abling illness almost a year later, and that he was unable to work at his occupation there- 
after, nor any illness ‘prior to issuance of policy, except head injury in years before. 
Valencia v. Continental Casualty Co. (Nebr.) . me HP ROA ee 

665(5)—Evidence that insured performed duties of his employment regularly and continuous! 
until termination of insurance policy held to preclude recovery thereon after his death 
on ground that he became permanently and totally disabled before its termination. Hill v. 
Connecticut General Life Ins. Co. (N. C.) : 536 

665(5)—In action on accident clause of industrial life policy, happening of accident need 
not be proved by direct testimony of eyewitnesses. Lubowicki v. Metropolitan Life Ins. 
Co. (Pa.) 318 

665(5)—In action on health and accident poli 
ability resulted from insanity, which was excluded from coverage, evidence held to sus- 
tain verdict for claimant. Gantt v. Mutual Ben. Health & Accident Ass’n. (S. C.) 729 

665(5)—Evidence, in beneficiary’s suit for total and permanent disability benefits under 
group policy, warranted jury’s finding that insured became totally and permanently dis- 
abled before his death. Metropolitan Life Ins. Co. v. Delgado. (Tex.) 1262 

665(5)—Evidence in action on group insurance certificate for total permanent disability 
benefits held sufficient to support verdict for plaintiff. Evidence in action on group 
insurance certificate held sufficient to sustain jury’s finding that plaintiff became totally and 
presumably permanently disabled within meaning of policy on date of injury to his 
knee. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) . . 321 

665(5)—Burden of beneficiary suing on accident policy to prove death resulted from injury 
received through external, violent, and accidental means within policy and not through 
overexertion, which was expressly excepted from policy, could be borne by circumstan 
tial evidence which fairly proved such injury. In action on accident policy, evidence 
must show probability under all circumstances of death from external, violent. and acci 
dental means and not mere possibility of accident, to make accidental death jury ques 
tion, where policy expressly excluded death from voluntary overexertion. Anderson v. 
Travelers’ Protective Ass’n of America. (U. S.) 1301 

665(5)—Evidence held to show that insured’s disability from heart ailment did not originate 
more than thirty days after health and accident policy was taken out or reinstated, so 
as to come within coverage of policy. Mutual Ben. Health & Accident Ass’n v. Ratcliffe 
(Va.) Pate wren via 

665(5)—In action on accident policy for death of insured, plaintiff has burden to show by 
preponderance of evidence that death was caused by external, violent, and accidental 
means, and upon such showing law raises presumption that death was accidental, making 
out prima facie case for plaintiff. Selover v. Atna Life Ins. Co. (Wasl.).. :, 1054 

(6) - Suicide. 

665(6)—Life insurer, relying upon defense that insured committed suicide, has burden of 
establishing suicide to exclusion of every other reasonable hypothesis, but is not required 
to eliminate every speculative, fantastic, conjectural, frivolous, and imaginary hypo- 
thesis of death in any other way. Newdigate v. Acacia Mut. Life Ass'n of Washington. 
(Ta.) 953 

665(6)—Evidence held to port verdict for plaintiff suing on life policy as against con- 
tention that insured had committed suicide. Marsh v. Pioneer-Pyramid Life Ins. Co. 
(Ss. €) 733 

665(6)-——Evidence sustained finding that insured’s death was result of suicide while sane, 
precluding recovery of double indemnity under life policy. Moss v. Equitable Life 
Ins. Co. of Iowa. (U. S.) 19 

665(6)—In action on accident policy for death of insured, suicide was affirmative defense 
which insurer had burden to establish by preponderance of evidence. Selover v. Etna 
Life Ins. Co. (Wash. ) 1054 

(7). Proof and adjustment of loss. 

665(7)—In suit for benefits under sick benefit policy, evidence that plaintiff executed waiver 
covering claimed right to receive benefits for year for total disability resulting from 
rheumatism required dismissal of suit. Jones v. Continental Casualty Co. (La.) 

665(7)—In lead miner’s action on group policy, evidence held to clearly establish failure to 
make due proof of total and permanent disability to company’s home office as required in 
policy. Adams v. Metropolitan Life Ins. Co. (Mo.) 

665(7)—In action on life certificates, evidence held not to show compromise and settlement 
was alleged by insurer. Yancey v. Central Mut. Ins. Ass’n. (Mo.) ; 

665(7)—Evidence held insufficient to sustain finding that insurer received proof that insured 
was permanently and totally disabled on date found by trial court as basis for com- 
puting time when payments should begin. Davis v. ‘tna Life Ins. Co. (Nebr.) 

665(7)—Evidence that insured verbally notified insurer’s agent of fire, and that agent 
dictated letter to insurer reporting fire, held insufficient to show compliance with require- 
ment of written notice, in absence of showing that letter was ever written or sent by 
agent or received by insurer. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 
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665(7)—Evidence authorized finding that adjuster promised to pay named amount in settle- 
ment of claim on hail policy. In action on agreement of settlement under hail policy, 
evidence sustained verdict for insured on issue of fraudulent representations to adjuster 
by insured. Hemmer-Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 
(8). Estoppel or waiver. 
665(8)—In action on life insurance policy, where insured was killed after application but 
— delivery of policy and a of first premium evidence held to support finding 
of agreement by general agent, after taking application, to waive payment of first premium 
and for immediate effectiveness of policy. Massachusetts Mutual Life Ins. Co. v. 
Sexton. (Ky.) eee ea aia 
665(8)—Evidence of statements by insurance broker at time of application for health and 
accident policy that applicant reporting previous claims need not give any except last 
one held to estop insurer to rely on misrepresentations of insured concerning collection 
of other claims. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 
665(8)—Evidence held to justify conclusion that premium payments were repeatedly made 
to and accepted by insurer after life policy had lapsed, precluding insurer from 
insisting on formal reinstatement. Anderson v. Life & Casualty Ins. Co. of Tennessee. 
{La.) , A ; 
665(8)—In action on life policy which insurer contended was void because insured had 
cancer, evidence held to show that agent had ample opportunity to have ascertained true 
state of insured’s health by medical examination before issuing policy so as_to make 
applicable statute imputing to insurer agent’s knowledge of insured’s health. Eagan v. 
Metropolitan Life Ins. Co. (La.) 
665(8)—-In garnishment proceeding against insurer of defendant against whom plaintiff had 
recovered judgment for injuries sustained in removal of objectionable hair, evidence held 
to sustain finding that insurer through agent had waived requirement that insured give 
notice of claim for damages having been made against insured. Bowyer v. Professional 
Underwriters et al. (Mich.) : 
665(8)—Insurer’s letter informing insured of refusal to acknowledge liability for permanent 
and total disability on disability policy upon proofs at hand held not to show waiver 
of due proof of disability or denial of liability by reason of independent investigation, 
where record did not disclose what alleged proofs given by insured were or what infor- 
mation insurer had when letter was written. Jacoby v. New York Life Ins. Co. (Mo.)..1203 
665(8)—Evidence in action on automobile fire insurance policy held sufficient to support 
jury’s findings that defendant’s agent knew actual cost of automobile when he issued 
policy falsely reciting such cost, that such recital was not material to risk nor relied 
on by insurer or agent, that ordinarily prudent person, reading recitals as to year and 
model, would not have been led to believe that car was model of year stated, and that 
there was no yearly model for such car. Ohio Casualty Ins. Co. v. Stewart. (Tex.) .1137 
665(8)—-Evidence held to show that insurer waived forfeiture of accident policy by its 
efforts to collect after expiration of extension of time given insured to pay delinquent 
premium. Parker v. California State Life Ins. Co. (Utah) 1289 
§ 666. AMOUNT OF RECOVERY. 
666—Where insurer denied all liability under group life policy, insured had right to sue not 
merely for installments of total permanent disability benefits, but for total indemnity pro- 
vided for by policy. Supreme Court’s judgment, allowing recovery of total amount of dis- 
ability, benefit installments due under group life insurance policy at time of insured’s 
death while policy was in effect, cannot be modified on rehearing by allowing only present 
value of such installments. Home Life Ins. Co. v. Ward. (Ark.) .......... oe 
666—In action under accident policy providing for installment benefits during total dis- 
ability, plaintiff is entitled to recover only accrued installments, and plaintiff's right may 
not be extended to erase of future installments by resort to declaratory relief statute. 
Brix v. People’s Mut. Life Ins. Co. (Cal.) : 1309 
666—Insurer issuing, under statute, public liability policy protecting owner renting auto- 
mobiles, without drivers and also protecting bailees thereof, held not liable to motorist, 
injured in collision with rented automobile, for exemplary damages which motorist 
recovered against bailee. Universal Indemnity Ins. Co. v. Tenery et al. (Col.) 1401 
Obligation of burial association implied from membership certificate required association 
to remove member’s body from his home, promptly upon notice, to decent place where 
bodies are prepared for burial, and to prepare or have body prepared for burial efficiently 
and without undue embarrassment or mortification to survivors, and was not satisfied by 
offering funeral arrangements involving unreasonable and embarrassing delay ; hence asso- 
ciation was liable for expenses necessarily incurred in burial under different arrange- 
ments. Winders v. Co-Operative Burial Ass’n. (La.) 449 
In suits to apply in satisfaction of personal injury judgments alleged obligation of 
automobile insurer for damages sustained by operation of insured automobile where, other 
than as appeared in complaint, record did not disclose amount of judgment for plaintiff, 
judgment could not be entered for plaintiff in excess of minimum required by compulsory 
insurance law. Blair v. Travelers Ins. Co. et al. (Mass. ) 
666—In action for permanent and total disability benefit in life policy providing for payment 
of face amount of policy in quarterly installments, permitting recovery of face amount 
as gross sum with ance: in excess of installments due, held error. Buis v. Prudential 
Ins. Co. of America. (Mo.) ek : .1042 
666—Allowance of $2,966.60 as principal amount of recovery under fire policy held error, 
where agreed appraisement, — —— only evidence upon which amount could be fixed, 


showed that proper amount was $2,867.90. St. Paul Fire & Marine Ins. Co. v. West- 
moreland. (Tex.) vs aes . 1099 


§ 668. QUESTIONS FOR JU RY. 
66 


568—In action on fire policy, whether insurer had waived presentation to it of proof of 
loss held for jury. Rottel et al. v. Yorkshire Ins. Co. of England. (Pa.) 
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(1). In general. 
668(1)—Whether insurer in refusing to pay loss under accident policy acted in bad faith 
is usually for jury. Where accident policy excluded liability for injuries caused while 
operating automobile for wages, compensation, or profit, whether insurer, refusing to pay 
claim to insured for injuries sustained while he was operating automobile in perform- 
ance of his duties as federal prohibition agent, acted in bad faith, held for jury. AStna 
Life Ins. Co. v. Stewart. (Ga.) 2 5 7 aire : ; 780 
668(1)—In suit on health policy, verdict for insured held properly directed, under evidence, 
as against defense of release of insurer from liability by acceptance and cashing of 
checks designated “in full satisfaction.” Inter-Ocean Casualty Co. v. Alford. (Ga.)..1016 
668(1)—Whether employee was discharged or temporarily laid off held for jury in his action 
on employees’ group insurance policy. Prudential Ins. Co. of America v. Bridgman. 
(Ky.) era aie 
668 (1)—Whethe injury so as to authorize 
recovery upon accident policy held question of fact where evidence was conflicting. Wro- 
bel v. General Accident, Fire & Life Assurance Corporation. (Mass.) ; 3 543 
668(1)—In action on accident policy, whether insured’s loss of sight was caused by septic 
infection in eye, or by accident, held for jury. Jensvold v. Minnesota Commercial Men’s 
Ass'n. (Minn.) 812 
668(1)—Issue held for jury in suit in group policy for employee’s death, notwithstanding 
defense of cancellation of employee’s insurance certificate, where group policy taken 
out by employer was introduced in evidence and proof of death was made and defendant 
failed to produce original documentary evidence of cancellation in manner prescribed by 
policy. Bullock v. A&tna Life Ins. Co. of Hartford, Conn. (Mo.) 973 
668(1)—In action on fire policy, evidence that insurer’s adjuster denied liability three days 
after loss on ground no mortgage clause was attached to policy, but that plaintiff had 
notified insurance broker of mortgage, held to make case for jury. In passing on ques- 
tion of submission of issue of vexatious delay in action on fire policy, trial court could 
consider all evidence in most favorable light to plaintiff. Jurkiewicz v. Millers’ Nat. 
Ins. Co. of Chicago, Ill. (Mo.) 1076 
668(1)—In action on certificate of group insurance, credibility of insurer’s oral testimony as 
to whether insured was laid off or discharged was question for jury, although counter- 
vailing testimony was very weak. Szczygielski v. Travelers’ Ins. Co. (Pa.) 270 
668(1)—-Plaintiff, suing on burglary policy, was interested witness, and his credibility and 
weight of his testimony was for jury. A&tna Casualty & Surety Co. v. Tobolowsky. 
(Tex.) . 
668(1)—Whether letter and statement of account sent insured by fire insurer’s general agent 
revoked effect of notice of cancellation of fire policy and whether general agent had au- 
thority to revoke held for jury. Simon v. Eureka Sec. Fire & Marine Ins. Co. (U. S.) 
668(1)—-Presumption of death after seven years is limited to establishing fact of death 
from and after end of seven-year period, and does not operate to prove that death 
occurred at any particular time within such period. Delaney v. Metropolitan Life Ins. 
Co. (Wis.) 
(3) 
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irer’s approval, den of nonsuit and of directed verdict for insurer held 
not error. Hollender v. Bergen County Automobile Club et al. (N. J.) 
668(3)——-Evidence held insufficient to make issue for jury whether insured, who worked or 
tried to work during two-month period following concussion of brain and tooth fracture, 
was immediately disabled and sustained continuous total disability, within accident provi- 
sions of life policy. Massachusetts Protective Ass’n, Inc. v. Lewis. (U. S.) 
+). Avoidance and forfeiture. 
668(4)—In action on fire policies to recover value of icehouse destroyed by fire, evidence 
that 400 tons of ice were stored therein at time of fire justified court’s refusal to sub 
mit issue of vacancy to jury. Romain v. Twin City Fire Ins. Co. et al. (Minn.) 1363 
668(4)—In action against liability insurer for injuries received in automobile accident, 
whether there was lack of co-operation on part of insured as required by policy held for 
jury. Fagan et ux. v. Hartford Accident & Indemnity Co. (N. J.) 
668(4)—In action on » policy prohibiting concurrent insurance, whether another policy 
was not to become effective before expiration of policy sued on held for jury. In action 
on fire policy prohibiting concurrent insurance, whether another policy which allegedly 
was to become effective before expiration of policy sued on was accepted by insured held 
for jury. St. Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 1099 
668(4)—-Whether insured automobile owner had rendered all reasonable assistance to insurer 
so as to render it liable for judgment for damages against owner held for jury. Metro- 
politan Casualty Ins. Co. of New York v. Johns et al. (U. S.) 185 
668(4)—In suit on fire policy, whether building insured was not occupied as newspaper 
printing plant and had not been so operated for more than 60 consecutive days, in viola- 
tion of policy, held for jury. Simon v. Eureka Sec. Fire & Marine Ins. Co. (U. S.).. 344 
668(4)—Under automobile indemnity policy requiring immediate notice of accident, whether 
insured, who gave notice 18 days after accident happened, complied with policy require 
ment held for jury. Century Indemnity Co. v. Shakespeare. (U. S.) 398 


(5). ——— Title or interest in, possession of, or incumbrance on, property. 
In action upon automobile fire policy, whether plaintiff, to whom owner transferred 
automobile in payment of debt, had title to automobile notwithstanding 
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possession and had right to repurchase automobile upon payment of debt, held for jury. 
Saxman v. United States Fire Ins. Co. of New York. (Pa.) 

668(5)—Under fire policy requiring unconditional and sole ownership, ownership is ‘usually 
question of fact, but when it depends on conflicting evidence, it is mixed question of 
law and facts, facts being for jury and their effect being for court. In action on fire 
policy requiring unconditional and sole ownership, uncontradicted statement of insured 
and his wife that they owned property held for jury. Valenti v. Imperial Assur. Co. 
C¥t) . 

(6). — Fraud or misrepresentations in general. 

668(6)—Truth and materiality of representations in application for insurance are generally 
issues in fact for jury, but are issues of law for court where testimony excludes every 
reasonable inference but one. Lee v. All States Life Ins. Co. (Ga.) d 

668(6)—Under life policy providing for disability benefits if insured was less than sixty 
years of age at time of commencement of disability, date of insured’s birth held for 
jury notwithstanding insured in application for naturalization in 1905 and in answer to 
questions for registration as voter in 1929 stated that he was born in 1870 while in 
application for policy in 1931 he stated that he was born in 1880. Prudential Ins. Co. 
of America v. Brookman. (Md.) i 

668(6)—In action on fire policies to recover value of icehouse destroyed by fire, whether 
insured’s nondisclosure of contract providing that insured icehouse would be destroyed 
when land on which it was situated was sold, or in any event within 10 years was 
fraudulent, held for jury. Romain v. Twin City Fire Ins. Co. et al. (Minn.) 

668(6)—Ordinarily, question whether insured’s representation in application for policy is 
material or fraudulent is for jury, but where facts are undisputed and can reasonably 
give rise to only one inference that policy was procured by material representation 
which was false or by fraud and deceit, question is for court. Harrison v. Metropolitan 
Life Ins. Co (N. C.) ee j ’ ’ acs a Bis 

668(6)—Refusal of instructed verdict for defendant in action on life policy held proper, 
where plaintiff established prima facie case and defendant relied upon oral evidence to 
sustain defense of misrepresentations. Beyer v. Fidelity Mut. Life Ins. Co. (Pa.) 

668(6)—In beneficiary’s action on life policy defended on ground that false answers in 
application voided policy, whether untrue answers were written in before insured signed 
application or after insured signed application held for jury. Stein v. New York Life 
Ins. Co. (Pa.) ‘ 

668(6)—Beneficiary held entitled to recover on life policy as against contention that insured 
had given false answers in application with intent to deceive insurer, and that verdict 
should have been directed for defendant Suggs v. New York Ife Ins. Co. (S. C.) 

668(6)--Where large portion of papers attached to life policies as copies of application 
could not be read by persons of normal vision without magnifying glass and original 
application was not in appeal record, court’s action in refusing instructed verdict for 
insurer sought because of insured’s false representation, and in submitting to jury 
question whether attached copies of application were legible so as to render defense of 
false representations available held not error. New York Life Ins. Co. v. Miller. 


(U S.) : 

668(6)--In action on life policy, question of materiality of misrepresentation in application 
is the subject of evidence and to be treated as any other fact in issue, and question 
should be withdrawn from jury only where evidence of materiality is not disputed or 
where materiality is so apparent as to permit of no serious dispute. Clemmer’s Adm’r v. 
Jefferson Standard Life Ins. Co. (U. S.) 

668(6)--In action on credit policy, whether insured practiced intentional deception with refer- 
ence to account for loss of which recovery was sought held for jury. Whether accounts 
for which trade acceptances had been taken came within meaning of ‘“‘outstandings,” as 
used in application for credit policy stating insured’s total outstandings, held question 
of law. Whether provision of credit policy, allowing recovery only if insured did not 
take action with respect to debtor’s account operating against its prompt collection, was 
violated because insured took trade acceptances, was question of law where there was 
no question as to language of policy or as to facts. American Credit-Indemnity Co. 
of New York v. E. R. Apt Shoe Co. (U. S.) 

(7). Health. condition, or habits of insured. 

668(7)-—-In suit on life policy evidence of insured’s material misrepresentations in applica- 
tion regarding her health history authorized directed verdict for insurer. Kelly v. 
Interstate Life & Casualty Co. (Ga.) 3 : 

668(7)—-Evidence that representations in application, upon which insurer acted in issuing 
life policy sued on, as to medical treatment, previous illness, and weight, were fraudu- 

lent, authorizes directed verdict for imsurer. Lee v. All States Life Ins. Co. (Ga.) 

668(7)—-Whether insured in application to become member of mutual accident insurer made 
material false statements regarding his hearing and sight. disability, and previous medical 
attention held for jury. Jensvold v. Minnesota Commercial Men’s Ass'n. (Minn.) 


668(7)—-Whether insured was in ‘sound health” at time of issuance of life policy depends 


upon facts of particular case. and is question for jury under —- instructions. Nation- 
al Life & Accident Ins. Co. v. Ford. (Okla.) 


668(7)—Sound health within condition in life policy is usually. for jury. ‘ts action on in- 
dustrial life policy, attending physician’s statement and admissions in proofs of death 
signed by administrator that insured was in ill health prior to date of policy, not con- 
tradicted by administrator and witness, whose only evidence was that insured seemed 
healthy to them, held to show as matter of law, as respects jury question, that insured 
was not in sound health at date of policy, within condition _e precluding re- 
covery. Palyo v. Western & Southern Life Ins. Co. (Pa.) ris 


1546 


873. 


1391 


363 


990 


1246 


1249 


501 


1441 


668 


669 


812 





Topical Index 


668(7)—Where testimony as to condition of insured at and prior to issuing of policy is 
entirely presented by oral testimony, it is within province of jury alone to decide as to 
law applicable to facts. Where recovery on industrial policy, providing that insurer might 
declare policy void if insured had cancer prior to date of policy, was resisted on 
ground that insured had had cancer and hospital record to that effect were uncontra- 
dicted, direction of verdict for insurer held proper. Sack vy. Metropolitan Life 
Ins. Co. (Pa.). ; aaacs 
668(7)—Where industrial life policy ‘required that insured be in “sound health” at time of is- 
suance and undisputed proof showed that he then had gastric ulcer and that he died seven 
days later of peritonitis caused by it and physicians testified that gastric ulcers were al- 
ways serious and that insured was not then in sound health, submission of soundness of 
insured’s health to jury held error, though lay witnesses testified that insured had then 
appeared to be in good health. American Nat. Ins. Co. v. Smith. (Tenn.) 
668(7)—Whether insured was suffering from melanotic sarcoma when life insurance policy 
sued on was delivered and first premium paid held for jury. Mutual Life Ins. Co. 
of New York v. Parkinson. (U. S.) ae 
668(7)—In action on life policy, where insured, in application, had represented that his 
use of alcoholic beverages was very moderate, and evidence was conflicting as to extent 
of insured’s use of alcohol, whether such use was more than very moderate and was 
such that, had its exact extent been known to insurer, it would have affected issuance 
of policy, held for jury. In action on life policy, where insured in application repre- 
sented he had not consulted physician, whereas in fact he had twice been treated by 
physician for gonorrhea, question of materiality of misrepresentation held properly sub- 
mitted to jury under evidence which showed complete cure with no adverse effect 
on applicant’s health or life expectancy and left great doubt as to how far knowledge 
of gonorrheal infection would have influenced issuance of policy. Clemmer’s Adm’r v. 
Jefferson Standard Life Ins. Co. (U. S.) ‘ 
(8). Payment of premiums. 
8)—Defendant’s timely motion for nonsuit on lapsed life insurance policy should have 
been granted, plaintiff's counsel deliberately refrained from offering in evidence written 
application for reinstatement, presented by plaintiff in insured’s name. Colorado Life 
Ins. Co. v. Winegarner. (Colo.) wsléreh gig a'8 aba Ra aera acai ee 
668(8)—Whether payment made to life insurance agent by insured’s sister constituted reim- 
bursement of agent personally for premiums previously advanced by agent, or con- 
stituted payment of premium upon policy which, with other payments, kept policy in 
force until insured’s death, held for jury. Metropolitan Life Ins. Co. v. Vickery. 
_ ) ; 
668(8)—In action upon life policy, whether ‘policy lapsed for ‘nonpayment of premium ‘held 
jury. Ferrell v. Metropolitan Life Ins. Co. (N. C.) 
668(8)—-In action by beneficiary on life insurance policy, conflicting oral ‘testimony held to 
present question for jury whether quarterly installment of premium was paid, as 
against contention that policy lapsed for nonpayment of premium before insured’s death. 
Brandis v. Empire State Life Assur. Soc (Pa.) 
(8)—In action on policy based on presumption of insured’s death from seven years’ 
absence, whether insured’s disappearance due to indictments warranted conclusion insured 
was dead at time of lapse of policy held for jury. Southland Life Ins. Co. v. Nor- 
wood. (Tex.) ‘ .. 744 
668(8)—-Whether insured under life policy received notice of death assessment, so as to 
have forfeited policy by failure to pay assessment, held for jury. Texas Mut. Life Ins. 
Ass'n v. Adams. (Tex.) ; , 1269 
668(8)—-As respects directed verdict, evidence held as matter of law to show that life 
policy had lapsed for nonpayment of premium and that insurer had not waived right to 
cues forfeiture for nonpayment. Wood v. Beneficial Life Ins. Co. (Utah) 1282 
668(8)—In action on life policy, whether insured was wholly and presumably permanently 
disabled on certain date within provision for waiver of premiums, held for jury, where 
insured was afflicted with syphilis which resulted in dementia and general paresis. Miller 
v. New York Life Ins. Co. (Utah) ; 1284 
(9). Increase of risk. 
668(9)—-In action on fire policies to recover value if icehouse destroyed by fire, question 
whether existence of contract providing that house would be destroyed when land was 
sold, or in any event within 10 years, increased risk, held for jury. Romain v. Twin 
City Fire Ins. Co. et al. (Minn.) 1363 
668(9)-—In action upon fire policy. whether insured failed to file proofs of loss and send 
prompt notice to insurer, and whether policy did not cover damage because property 
was being used as a restaurant, held for jury. Firemen’s Ins. Co. v. Follett et al. (U. S.) 150 
(10). Loss and liability of insurer in general. 
668(10)—-Whether minor son of insured had implied permission to use insured’s automobile 
held question for jury in proceedings by person injured against liability insurer, notwith- 
standing absence of conflict in testimony. Soukup v. Halmel et al. (lIll.) 2 
662(10)—-Whether windstorm, rather than high water, was principal cause of damage to 
insured building, so as to authorize recovery of amount thereof under windstorm policy, 
held fact question for jury under evidence. National Fire Ins. Co. of Hartford v 
Albers. (Md.) Saale sage nedioe es ee eq oe 
668(10)—Evidence held insufficient to make issue for jury whether employee, authorized 
to drive automobile to school, was operating car with employer’s permission, within 
employer's liability policy, at time of accident which occurred on employee’s return to 
school after having driven beyond school on mission of his own. Powers et al. v. 


Wells. (Pa.) 
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668(10)—In suit on fire policy, evidence of arson by insured held sufficient for jury. 
Ass’n of Philadelphia v. Nami et al. (Tex.) 

668(10)—In action on policy covering loss or damage b 
or natural gas whether fire ensued or not, where uncontradicted evidence showed that 
there had been both fire and explosion and there ‘was evidence tending to prove that 
fire occurred first, although evidence as to whether explosion was caused by natural or 
artificial gas or by gasoline was conflicting, case held for jury. Fidelity Phenix Fire 
Ins. Co. of New York v. Vallone et al. (U. S.) AD 2 : 

668(10)—In action on fire policy exempting insurer from liability for loss occurring by 
explosion, evidence as to whether fire preceded explosion which caused loss of insured 
goods and was proximate cause of loss held insufficient for jury. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) Salk ate att fa 

668(10)—-In action on fire policy, evidence whether insured barn was burned by mortgagor 
held for jury, and hence setting verdict for insured aside because of lack of evidence 
was error. Belock et al. v. State Mutual Fire Ins. Co. (Vt.) ........ bi it as hoaay Stee 

668(10)——In action on fire policy, question of incendiarism held for jury. Hawkins et al. v 
Glens Falls Ins. Co. (W. Va.) s ‘ 3 

(11). —— Life or accident insurance. 
668(11)—-Where presumption from absence is relied upon to show death issue of life 


1351 


1393 


1104 


or 
death is for jury where evidence tending to rebut presumption is merely circumstantial, 


or when, notwithstanding direct or circumstantial rebuttal evidence, bare legal presump- 
tion of death is itself supported by direct or circumstantial proof. National Life & 
Accident Ins. Co. v. Stephens. (Ga.) OPE Pee ren Sie 

668(11)—Whether switchman whose arm was amputated was totally and permanently dis 
abled, within group policy defining such disability as one rendering insured wholly, 
continuously, and permanently unable to engage in any “‘occupation”’ or perform any 
“work” for any kind of compensation, held for jury. Prudential Ins. Co. of America 
v. South. (Ga.) ; 5 ee ; 

668(11)—Whether employee's total permanent disability dated from time he was temporaril; 
laid off before elimination of total permanent disability provision from employees groi 
insurance policy held for jury in action thereon. Prudential Ins. Co. of America v. 
Bridgman. (Ky.) sates ; ee 

668(11)—-In action on accident policy, physician’s conflicting testimony as to cause of 
insanity which resulted in insured’s death held for jury. Provident Life & Accident 
Ins. Co. v. Watkins. (Ky.) i 

668(11)—-Whether recovery was authorized under accident policy held for jury ut 
evidence showing insured suffered hemorrhages approximately twenty minutes after fa 
after which he was wholly and continuously disabled. Justis v. Union Mut. Casua 


Co. (TIa.) 


668(11) 


44 
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Evidence as to total disability of housewife suffering from injury to eyes, within 
health and accident policy, held for jury. American Bankers’ Ins. Co. v. Whi (Miss.) .1032 
668(11)—Whether boy, 16 years of age, afflicted with diabetes mellitus, but at ng uni- 
versity, was totally and permanently disabled within disability clauses of life policies 
held for jury. Gennett v. Jefferson Standard Life Ins. Co. (N. C.) 1237 
668(11)—-Whether insured contracted sickness not less than 15 days after date of accident 
es containing health provision held for jury. Valencia v. Continental Casualty Co. 
(Nebr.) ee : ; . 
668(11)—-Whether death of insured due to acute dilatation of heart shortly after insured, 
while driving fire truck, nearly collided with another fire truck, was within policy cover 
ing death caused by external, violent, and accidental means, held for jury. 
v. United States Fidelity & Guaranty Co. (N. J.) 
668(11)—In action on life policy where there was evidence that insured was 
hard drinker, and physically and mentally run down at time he left home 
previously, and that no one had heard from him since, refusal to direct 
insurer held proper. Meckert v. Prudential Ins. Co. of America. (N. J.) 
668(11)—In acti on life policy of one who had not been seen or heard from for ten years, 
question whether presumption of death arose is for jury, where issue of fact is raised. 
who had not been seen or heard from for ten years, 
rule upon whether presumption of death arose as question of law, where 
not ‘ in reasonable minds conflicting inferences. Stevens v. Metro- 
Ins “o CN. ¥.} 


“cid 
a 


a 
eigh 
verdict 


on life policy of o1 


ent policy covering accidental injury wholly and continuously 
isabling insured from performing duties pertaining to his occupation, whether injury 
» left hand and arm prevented insured from performing duties as manager of ccrpora- 
1 rvising manager of grocery store held for jury. Insurer held entitled to 
al of action on disability clause of life policy covering disability preventing 
nsured from eng ng in any occupation or employment, where testimony showed he 
could work in m: employments. Garms v. Travelers’ Ins. Co. (N. Y.) 
668(11)—In action on accident policy whether insured’s bodily injuries were effected directly 
and independently of all other causes by accident and injury received thereby held for 
jury. Kay v. Travelers’ Ins. Co. (N. Y.) ‘ , nial wr 
668(11)—-In action on accident clause of industrial life policy where plaintiff alleged that 
insured died of strangulation due to aspiration of food into the lungs, but there was no 
proof of accidental taking of food into lungs, physician’s opinion that death was due 
to presence of particles of food in insured’s windpipe and bronchial tubes and testimon 
that he could not be certain whether death was contributed to by diseases from whic 


insured was suffering held insufficient to take case to jury. Lubowicki v. Metropolitan 
Life Ins. Co. (Pa.) 


668(11)-—-Whether insured was totally 
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ability benefits under life policy held for jury. Whether insured, who suffered from 
weerated stomach, did what reasonably prudent man would have done in following 
physician’s advice in treating illness and whether insured refused to submit to surgical 
operation which was not dangerous so as not to be entitled to disability benefits under 
life policy held for jury. Jones v. Equitable Life Assur. Soc. of United States. (S. C.) 
668(11)—-In action on health and accident policy for disability benefits with defense that 
disability resulted from insanity, which was not covered by policy, that insured was 
confined to sanitarium, then transferred to state hospital for insane where he died, that 
committee papers for his estate were issued to wife, and that application for com- 
pensation stated insured was suffering from melancholia held not conclusive of insanity, 
as respects direction of verdict but were matters for consideration of jury. Gantt v. 
Mutual Ben. Health & Accident Ass'n. (S. C.) 
11)—-In action on accident policy, evidence that death of insured from injury sustained 
after several hours’ effort to pry automobile out of mud by use of screw jack and 
large stones carried by insured was caused by external, violent, and accidental means 
within terms of policy, held insufficient for jury. Anderson vy. Travelers’ Protective 
Ass’n of America. (U. S.) . ; 1301 
11)—-In action on life policy, whether insured died on date of his disappearance, held 
for jury, notwithstanding unlikelihood that in relatively short distance between home 
and work he could have come to his death without discovery and knowledge reaching 
his wife, and absence of exposure to some specific peril that would account for his 
death at such time. Delaney v. Metropolitan Life Ins. Co. (Wis.) 
(12). Suicide. 
668(12)—-As respects defendant’s motion for directed verdict, evidence as to circumstances 
surrounding death of insured resulting from discharge of pistol in kitchen of his home 
held as matter of law to establish defense of suicide in action on life policy. Warner 
v. Equitable Life Ins. Co. of Iowa. (lIa.) 
668(12)—In action on life policy, general rule is that verdict for'insurer on ground of 
suicide should be directed only where proof of suicide is so clear and satisfactory as 
to compel court to hold that no other reasonable theory is possible. Clemmer’s Adm’r 
v. Jefferson Standard Life Ins. Co. (U. S.) 
668(12)—-Whether death was suicidal so as to bar recovery on accident policy held for jury. 
Whether insured, who was allegedly killed by accidental means when he placed pistol 
against head and pulled trigger, should in exercise of ordinary care have known that 
undischarged cartridge was in pistol held for jury. %tna Life Ins. Co. v. Kent. 
(U. §.) 
668(12)-——-In action on accident policy, whether insured’s death was accidental or suicidal 
held for jury. In action on accident policy for death of insured, where evidence of 
insurer to rebut presumption against suicide was based upon inference drawn from 
circumstantial facts, question whether death was accidental or suicidal was for jury. 
Selover v. 7Etna Life Ins. Co. (Wash.) 1054 
(13). Amount or extent of loss. 
668(13)—In action for death benefit under accident and health policy, evidence that death 
resulted from accidental fall, resulting in paralysis and death a few days later, without 
evidence that deaf and dumb condition or other disease or infirmity contributed, held not 
for jury under plea stipulating different recovery in case of death partly from accident 
and partly from disease or infirmity. Inter Ocean Casualty Co. v. Ervin. (Ala.) 
€68(13)—Whether plaintiff who received severe injuries in automobile accident was totally, 
permanently, and continuously disabled by accidental injury so as to authorize recovery 
of disability benefits under life policy, held for jury. Equitable Life Assurance Society 
v. Dorriety. (Ala.) : : ere er faa oe 
668(13)——-Whether insured was totally and permanently disabled within disability clause of 
life policy held for jury. Illinois Bankers’ Life Ass’n et al. v. Armstrong. (Ind.) 
668(13)—It was exclusively jury’s province, in action for double indemnity under life 
insurance policy excepting injury intentionally inflicted on insured by another, to apply 
circumstantial evidence to solution of question whether person who shot insured intended 
to iniure and kill him, evaluate such evidence, reconcile apparent conflicts therein, and 
find facts in accordance with court’s instructions. Jefferson Standard Life Ins. Co. 
v. Myers. (Ky.) 
13)—Whether former railroad car inspector losing left hand in accident and who sub- 
sequently performed some work about wife’s restaurant was totally disabled within 
disability provisions of life policy held for jury. Bankers’ Life Co. v. Green. (Ky.) 
668(13)—In action on fire policies, question of reasonable cost of repairing damaged portion 
of hotel building, heating plant, and electric light equipment, held for jury under 
conflicting evidence. Commercial Union Assur. Co. et al. v. Howard et al. (Ky.) 


668(13)—-Evidence whether railroad weighing clerk’s multiple neuritis constituted total and 
permanent disability entitling him to benefits under employees’ group certificate held 
insufficient for jury where insured applied to railroad for reinstatement in his position 
and on examination was found to be 95 per cent. normal, and subsequently worked in 
seven other positions, duties of which required like use of his hands and legs as in 
former position. Prudential Ins. Co. of America v. Bond. (Ky.) 1324 
668(13)—-Where total disability was due to fractures of fingers and to neurofibroma, exent 
of total disability due to fractures of fingers, which injury alone was covered by accident 
policy, was question of fact where all physical facts were in evidence and trial judge 
saw plaintiff and examined his fingers and hand. Wrobel v. General Accident, Fire & 


1300 


Life Assurance Corporation. (Mass.) 543 


668(13)—Whether seventeen year old boy, whose leg was permanently paralyzed, was 
“totally and permanently disabled,” within life policy, so as to be unable to engage 
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in any occupation or to perform_any work for compensation of financial value, held for 
jury. Buis v. Prudential Ins. Co. of America. (Mo.)... 

668(13)—In suit on fire policy, court properly refused to direct verdict for insurer on 
ground that insured presented no proof of value of property destroyed, where insurer’s 
— showed property to be worth $25. Wood v. General Ins. Co. of America. 

mea)... 

668(13)—In action on accident clauses of life policies, court may not take case from jury mere- 
ly because plaintiff’s witnesses have made contradictory statements as to cause of death 
nor because experts testified that accident could not have been caused as contended by 
plaintiff. In action on accidental clauses of life policies cause of death was for jury 
where evidence was conflicting as to whether death was caused by fall or ruptured aneurysm 
of aorta. Kingsland v. Metropolitan Life Ins. Co. (Mont.) 

668(13)—Statement of physician that insured was not permanently and totally disabled held 
not conclusive of insured’s right to total permanent disability benefits under insurance 
policy, as respects nonsuit. Guy v. tna Lite ras.-Co;. “EN, S. 

668(13)—In action to recover disability indemnity under group policy, whether insured was 
totally disabled from making livelihood at any gainful occupation held for jury. Oswald 
v. Equitable Life Assur. Soc. et al. (Neb.) : 

668(13)—-Whether insured was prevented by disease from enga ing in any geet ation or. yer- 
forming any. work for compensation of financial value within terms of ic provi ing 
for disability benefits held for jury. Nickolopulos v. Equitable Life Assur. Soe 0 
United States. (N. J.) 

668(13)—In action on fire policies, whether insured did all that could reasonably be expected 
of him in complying with provisions of the policies with respect to protecting damaged 
property after the fire held for jury. Kyrimes v. eres Ins. Co. of New Jersey et al. 
N.S: 


68 (13)— -Direction of verdict for plaintiff limiting recovery to premiums paid, held proper 
in action on life policy, where averments in affidavit of defense that insured within two 
years prior to application had consulted physicians and was suffering from tuberculosis 
were not categorically denied. Boyle v. Eureka-Maryland Assur. Corporation. (Pa.) 

668(13)—In action on life policies for additional benefits for accidental death, evidence that 
death was caused by fall down steps held to make case for jury, notwithstanding evi- 
dence that deceased suffered from chronic and progressive disease of bone known as 
Paget’s disease and defendant’s contention that fall was caused by diseased condition 
of bones of legs. Shugart v. Metropolitan Life Ins. Co. (Pa.) .. 

668(13)—-As respects amount of recovery, presumption against suicide is alone sufficient to 
take case to jury in action on life policy defended on ground that insured committed 
suicide. Marsh v. Pioneer-Pyramid Life Ins. Co. (S. C.) .. 

668(13)—Evidence whether spinner suffering from recurrent pellagra was totally | and per- 
manently disabled within group policy held for jury. Smith vy. Prudential Ins. Co. of 
America. (S. C.) 

668(13)—Whether insured, found in garage with closed doors seated in automobile with 
engine running, was killed by independent, external, and accidental means, within double 
indemnity —— of accidental policy, held for jury. Waldo Fertilizer Co. v. Mutual 
Life Ins. Of New York. a 

668 (13)—Proof “of insured’s death from inhaling monoxide gas was sufficient to take plain- 
tiff’s case to jury in action for double indemnity under life policies for accidental death, 
unless facts surrounding death proved conclusively that he committed suicide as defend- 
ant alleged. Whether insured, whose death was caused by ae monoxide gas, com- 
mitted suicide, held for jury under evidence, in action for double indemnity under life 
policies for accidental death. Tschudi v. Metropolitan Life Ins. Co 

668(13)—-Failure to submit to jury question whether insured was fatally injured while doing 
act pertaining to more hazardous occupation than that stated in his application for acci- 
at policy and sued on held error prejudicial to insurer. Muneoaiies Casualty Ins. 

of New York v. Stahl et al. (U. S. 

668(13) In action to recover double indemnity under life policy for accidental death, 
evidence showing that death resulted from effect of anesthetic on insured’s abnormally 
weak heart during operation for hernia held to require directed verdict for insurer, 
notwithstanding evidence of prior automobile accident, where dilation of heart was not 
result of violent, accidental injury. Davis v. Jefferson Standard Life Ins. Co. (U. S.) 

668(13)—-In action on double indemnity clause of life policy, where death was caused from 
gunshot wound from revolver found near insured, and gun was apparently fired 
through some act of deceased, but there was no fact in evidence which could not 
reasonably be reconciled either with theory of accidental death or that of _ suicide, 
question whether death was accidental held for ey Clemmer’s Adm’r v. Jefferson 
Standard Life Ins. Co. (U. S.)... 

668(13)—Whether injury results in total or permanent disability ‘within ‘group insurance 
policy is fact question. Whether insured’s disability may reasonably be permanent within 
group insurance certificate is for jury on conflicting evidence. Whether insured was 
totally or permanently disabled within group insurance certificate held for jury. Gib- 
son v. Equitable Life Assur. Soc. Of The Rrnited States. (Utah) 

(14). Notice, proof, and adjustment of loss. 

668(14)—Evidence that’ fire insured’s claim of loss included mortgaged chattels excluded 
from coverage by policy, or that loss of such chattels was considered by insurer in 
teaching compromise held insufficient for jury. Alma State Sav. Bank v. ae 
Fire & Marine Ins. Co. (Ga.) 

668(14)—Whether insured gave sufficient or due proof of total and permanent disability oe 
required by disability clause of life policy held for jury. Illinois Bankers’ Life Ass’n 
et al. v. Armstrong. (Ind.) : : : 
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668(14)—Evidence that insured’s mother, having addressed letters to insurer, gave letters 
and money to postman, requesting him to stamp and mail letters, held insufficient to 
raise presumption of receipt thereof by addressee, and was insufficient for jury on 
question of due proof of disability. New York Life Ins. Co. v. Quinn. (Miss.) 

€68(14)—Where testimony was undisputed, whether there was undue delay in giving notice 
and furnishing proofs of loss as sequzee in fire policy was question of law for court. 
Stoyer v. Franklin Fire Ins. Co. S. 

668(14)—In suit for disability benefits we group policy, evidence that notice of disability 
was not given to insurer within one year after premium payments on insured’s account 
were discontinued, as required by policy, held insufficient to take case from jury. In 
suit for disability benefits under group policy, testimony that insured told witness that 
insured did not know whether he would go back to work and that he did not care much 
about it held insufficient to show that insured quit his employment before he became 
totally and permanently disabled, where insured was sick aren was in doubt about going 
back to work. Metropolitan Life Ins. Co. v. Delgado. (Tex. 

668(14)--In action upon fire policy, whether insured failed to file proofs of loss and send 
prompt notice to insurer, and whether policy did not cover damage because property was 
being used as a restaurant, held for jury. Firemen’s Ins. Co. v. Follett et al. (U. Ss.) 

668(14)—Whether insurer’s request that beneficiary of accident policy aid in procuring con 
sent of widow of insured to autopsy, made over four months after beneficiary for 
autopsy made within reasonable time so as to forfeit policy for refusal of demand, 
held for jury. Waldo Fertilizer Co. v. Mutual Life Ins. Co. Of New York. (U. 

668(14)—-Under undisputed evidence that) autopsy would have positively established cause 
of death of insured and that insurer made demand for autopsy two days after it 
received notice of death, whether demand was reasonably and seasonably made held for 
court, and not for jury. Howes v. United States Fidelity & Guaranty Co. (U. S.) 

668(14)—Whether proofs of insured’s disability were submitted within reasonable time held 
for jury in action on group insurance certificate. Whether proofs of insured’s dis- 
ability were sufficient to meet requirements of group insurance poly, sued on held for 
jury. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

668(14)—In action on fire policy, question of false swearing in proof of loss on account 
of not excepting therefrom property removed from premises where fire occurred held 
for jury. Question whether insured had complied with provisions of fire policy requiring 
him to separate damaged from undamaged wees held for jury. Hawkins et al. 
Glens Falls Ins. Co. (W. Va.). 

668(14)-—In action upon fire policies where insurers claimed that insured presented false 
inventory, credibility of evidence sustaining existence of inventory as shown by insured 
held for jury. Juneau Store Co. v. Badger Mut. Fire Ins. Co. et al. (Wis.) 

(15). Estoppel or waiver. 

668(15)—In action on accident policy, whether, subsequent to issuance of policy, insurer 
y its agent acting in line of his authority consented that insured might take additional 
insurance conditioned against policy sued on held for jury. Provident Life & Accident 
Ins. Co. v. Hudgens. (Ala.) 

668(15)—In garnishment proceedings against insurer of defendant against whom plaintiff had 
recovered judgment for injuries sustained in removal of objectionable hair, whether in- 
surer’s agent had authority to act as ae of plaintiff’s claim held for jury. Bowyer 
v. Professional Underwriters et al. (Mich.) 

668(15)—Whether insured waived provision of accident contract requiring written notice of 
injury within 20 days after date of accident held for jury. Jensvold v. Minnesota 
Commercial Men’s Ass’n. (Minn.) , 

668(15)—In action on life policy which was never delivered to insured or beneficiary, pre- 
mium notes not being paid until after death of insured, evidence held to take to jury ques- 
tion whether insurer waived provisions with reference to application not being accompan- 
ied by cash, requiring applicant to be in good health and requiring delivery of policy be- 
fore death of insured. (eel of insurer’s waiver of provisions requiring good health 
of insured at date of delivery of policy and requiring delivery before liability attached is 
generally for jury, and, if there is substantial evidence, verdict must stand. Wood 
Kansas City Life Ins. Co. (Mo.) : ae 

668(15)—Whether insurer, which at all times took position that fire was incendiary and 
that insurer was not bound to pay anything on policy, waived right to examine insured 
and their papers and records, held for jury. State ex rel. Continental Ins. Co. of 
City of New York v. Becker, Judge, et al. (Mo.) 1 

668(15)—In action on fire policy, motions for nonsuit on ground that policy lapsed for non- 
payment of assessments held properly refused where insured alleged waiver because of 
custom and because of notice “-_ to insured. Paramore v. Farmers’ Mutual Fire Ins. 
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668(15)—Whether automobile liability insurer had knowledge that policy was violated in ‘ 


driver’s nonage essential to convert insurer’s conduct in investigating accident and in 
defending trial into legal estoppel against asserting violation in denial of liability aaa 
for jury. Cook et al. v. Preferred Acc. Ins. Co. of New York. (N. J. 
668(15)—Evidence that insured did not return from short trip begun on September 4, is 
and that within a few weeks thereafter insurer refused to pay beneficiary life insurance 
but stated that payment might be made after seven years of tecoed was not heard from, 
held insufficient to warrant submission to jury whether’ f insurer ¢34 waived further pay- 
ment of premiums. Price v. Life Ins. Co. of Virginia. (S. ; 


668(15)—In action on mutual accident policy, whether insurer had ee strict ; compliance 
with requirements stated in notices as to payment of assessments held for jury. 
Winters Mut. Aid Ass’n v. King. (Tex.) 


668(15)—Evidence held sufficient to take to jury ‘question whether insurer’s right to complain 
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of falsity of recitals in automobile fire insurance policy as to yearly model of auto- 
mobile and actual cost thereof was waived by its agent’s issuance and delivery of 
policy with knowledge of falsity of such recitals. Ohio Casualty Ins. Co. v. Stewart. 
(Tex.) ie ‘ Soe su ara ence een iats 

668(15)—-As respects directed vefdict, evidence held as matter of law to show that life 
policy had lapsed for nonpayment of premium and that insurer had not waived right to 


1137 


assert forfeiture for nonpayment. Wood v. Beneficial Life Ins. Co. (Utah) 1282 


669. INSTRUCTIONS. 
(1) In general. 
669(1)—Charge that assignee of mortgagee under loss payable clause in fire policy could 
not recover thereunder if damages on account of fire were repaired prior to assignment 
held properly refused because forbidding recovery though repairs may have been made 
by mortgagee. Charges barring recovery by assignee of mortgagee under loss payable 
clause in fire policy for damages to heating plant in apartment caused by overheating 
of plant held properly refused under evidence, since mortgagee’s security was impaired 
to extent that property was damaged by fire. London & Scottish Assur. Corporation of 
London, England v. Smith. (Ala.) ‘ 
669(1)—-Instruction, in action on automobile fire policy, that if insurer’s refusal to pay loss 
was willful and without reasonable cause, insured was entitled to damages and reasonable 
attorney's fees, held proper where defense was based on giving of additional chattel mort- 
gage and there was evidence that such mortgage was renewal of existing incumbrance and 
that adjuster waived all defenses by agreeing to settlement. Talbert v. General Ins. Ex- 
change Corporation. (Mo.) RE ER ee ‘ 
669(1)—-Charge that acceptance of premiums from assignee may be sufficient except in case of 
fraud, to create estoppel against reliance on policy provision against assignments held 
erroneous as amounting to statement that insurer had accepted premiums with knowledge 
of assignment, which was for jury, and further because estoppel could not be invoked to 
give legality to the assignment which was wagering contract. Hack v. Metz et al. (S. C.) 
(4). Avoidance or forfeiture. 
669(4)—-In action against liability insurer for injuries received in automobile accident, 
instructions that if insured was not in court on morning of trial and that his reason 
was disgust for litigation, he was not co-operating as required by policy and verdict 
should be for insurer, held to properly submit case to jury. Fagan et ux. v. Hartford 
Accident & Indemnity Co. (N. J.) 
(5) Title or interest in property. 


669(5)-—Instruction, in action on automobile fire policy, that if additional chattel mortgage did 
e total mortgage lien against automobile, policy was not voided by giving of 
litional chattel mortgage Talbert v. General Exchange Ins. Corporation. (Mo.) 

6) Fraud or misrepresentations in general. 
669(6)-—-In suit on life policy, where evidence relating to defense of fraudulent misrepre 


sentations or concealments is conflicting, or admits of different inferences, question 
should be submitted to jury under instructions taking into account materiality of mis- 
representations and fraudulent intent of insured to deceive. National Life & Accident 
Ins. Co. v. Ford. (Okla.) ; 
669(6)—-Where action on life policy is defended on ground that fraudulent misrepresentation 
or concealme material fact by applicant rendered policy void, and evidence is 
conflictin quest should be submitted to jury under proper instructions. National 
Lite & ( nt Co. v. Ware (Okla. ) 
66966) 1 ’ 1 policies, where detense was making of false representations in 
t nstruction that “true copy’ of original application attached to 
be readable with fair degree of certainty by person with 
New York Life Ins. Co. v. Miller. (U. S.) 
1 premiums. 
rights under provision in life policy for waiver of premium 
disability held not error under exception taken to instruction 
truction was not perfect in all particulars, where it was in sub- 
with law applicable to facts. Miller v. New York Life Ins. Co 


‘voidance or forfeiture. 

on automohi's e policy. to find that insurer waived giving of 
ft adjuster receive full information of alleged second mortgage 
and thereafter pu sured to trouble and expense of securing data for adjuster in reaching 
agreement t es, held net error Instruction on automobile fire policy that insurer 
waived all other defense if insurer wrote to insured’s attorney denying liability on ground 
second mortgage had been given held not error. Talbert v. General Exchange Ins. Cor- 
poration. (Mo.) 


(10). Loss of property or indemnity and cause thereof. 
669(10)—-In action on policy insuring against death by accidental event, where death was 
alleged to have been caused by hypersusceptibility to novocaine used as anesthetic and 
by appendix operation, instruction requiring death to have been effected solely by alleged 
hypersusceptibility and independent of all other causes to justify recovery held reversible 
error, since death brought about by operation would be ‘“‘accidental event,’ where evi 
dence showed that it was very unusual for person to die from abdominal incision. 
Whatcott v. Continental Casualty Co. (Utah) 
(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on policy, statutory presumption of death after seven vears’ absence 
was not applicable where issue was whether insured was dead when policy lapsed, 
which was before termination of seven-year period, and hence charge on statute should 
not have been given. Southland Life Ins. Co. v. Norwood. (Tex.) 
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11)—-In action on accident policy for death of insured, where defense was suicide, evi 
dence that sured had large debts and small bank balance and that he had collected 
ind used proceeds of three shipments of produce belonging to shipper who was unpaid 
warranted instruction that proceeds of goods shipped to broker on consignment for sale 
belonged to shipper and that broker could not use money for his own purposes. Selover 
vy. -Etna Life Ins. Co. (Wash.) 
(12). Extent of loss and liability of insurer. 
12)—-Instructions requiring jury to believe from evidence in action for double indem- 
nity under life insurance policy, excepting injury intentionally inflicted on insured by 
inother, that shot which caused insured’s death was aimed directly at him, in order to 
1 defend: eld proy Ie rson Standard Life Ins. Co. v. Myers. (Ky.) 685 
computing amount of interest to be 
rroneous. Yancey vy. Central Mut. 


1054 


(Me 
actior failure to repair partially destroyed building, 
rroneous in failing to explain what 

nsequential damages or how they should be measured, 


instruc 
elements con 
where parties’ agreement 
was recited, there were 
ements of consequential damages, and verdict showed that jury allowed 
lement In action on fire policy for failure to repair partially destroyed 
nstruction held not erroneous in failure to limit damages for loss of use te 
would reasonably take owners to repair when insurer refused to do so. Payn: 
Bankers’ & Shippers’ Ins. Co. of New York (Mo.) 

Instructior isured was so affected by his bodily disability that he was 

f< t ny work for compensation of financial value in his 

which he was qualified and which he would 

z recover for total disability under policy, 
Assur. Soc. of the United States. (N. J.) 314 

“wholly disabled” and “wholly and presumably per- 

om pursuing any and all gainful occupations,” in 


aning disability 


ire of damages for loss of use was $20 per month 


1084 


preventing insured from earning wa- 
pursuit with any degree of success, within 
ivorable to insurer as liberal interpretation of 
juitable Lite Assur. Soc. of the United States. 
320-321 
nd adjustment of loss. 
ired, in action on automobile fire policy, if insured ac- 
d er settlen ’ t ist held not error. Talbert vy. General Exchange 
Corpora n (Mo.) 
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of New York. (Pa.) 
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ACTIONS ON CONTRACTS OF REINSURANCE. 

nsolven f motor vehi nsurer, insured, against which judgment cover- 

may not maintain action against reinsurer and superin- 
nsurer, and judgment creditor either for amount 


sagalile: i insur ‘ insurer or to have it applied on such judgment. Sofia 
Bros., Ir v. General Reinsurance Corporation et al. 


XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING 

88——Railroad brotherhood which was essentially labor union and did 
which er ved organizers to increase its membership and representatives to 
members change insurance to new form, held “fraternal benefit society’ so as 
ibl ly on defense that member had not complied with its constitution and 


INSURANCE. 


not operate tor 
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rules not printed in, or attached to, policy. Brotherhood of Railroad Trainmen v. 
Woods. (Ky.) 

688—Beneficiary was not entitled to labor union death benefit, notwithstanding member’s 
default in dues for current month, under nonforfeiture statutes, which are limited in 
application to regular or old-line insurance companies. Westemeyer v. Journeymen 
Barbers’ International Union of America. (Mo.) : 

688—That contract for life benefits contained provision that insured agreed ‘that. insurer was 
fraternal benefit society held sufficient to bring contract within statute governing such 
societies and to require interpretation of contract as a fraternal benefit contract, 
although contract was in form of insurance policy, requiring payment of monthly 
premiums, and containing provisions relating to forfeitures, loans, assignments, and 
legal reserve. Equitable Trust Co. v. Widows’ Fund of Oasis and Omar Temples of 
Charlotte. (N. C.) 

688—Ljiability on benefit certificate of fraternal benefit society operating upon assessments 
plan is determined by eommon law and statutes applicable to such society, and not by 
statutes applicable to life insurance companies. Brotherhood of Railroad Trainmen v. 
Daniels. (Tenn.) 

§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 

690—Labor union not issuing insurance certificates and having death benefits not exceeding 
$500 and disability benefits not exceeding $300 was not subject to statute requiring 
licensing of foreign fraternal benefit societies to exempt them from general insurance 


laws. Westemeyer v. Journeymen Barbers’ International Union of America. (Mo.) 1203 


§ 692. INCORPORATION AND ORGANIZATION. 

692—-Legal effect of transaction evidenced by resolution wherein benefit association, having 
expressed advisability of incorporating, transferred assets, including memberships and 
insurance, except certain disability benefits, to new corporation, held mere change in 
insurer’s name, and hence corporation as matter of law assumed association’s contracts 
and was liable for disability benefits to extent of association’s liability therefor. Taylor 
v. American Mut. Ass’n. (Mo.) 

(B) THE CONTRACT IN GENERAL. 

§ 712. WHAT LAW GOVERNS. 

712—Where insured was resident of state when life policy was signed, delivered, and pre- 
miums paid, policy was governed by Oklahoma laws, though insurer was foreign insur- 
ance company doing business in state, and policy was executed at home office in 


another state. Minton v. Minton et al. (Okla.) 1239 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART ‘OF CONTRACT. 
§ 718. - EXISTING PROVISIONS. 
718-—-Applicable provisions in fraternal society’s constitution and by-laws, made pest of 
insurance contract by reference, are binding on parties thereto. Grand Lodge, K. P. 
v. Yancy. (Ala.) Petar teiag Ser 
718—-All holders of insurance policies, issued by beneficial fraternal order to its members, sub- 
ject to provisions of its comaeidion and by-laws, are bound by such constitution and by- 
laws. ‘Provisions in statute and insurance policy issued by beneficial fraternal order, that 
no subordinate lodge or officer thereof may waive provisions of order’s constitution and 
by-laws make such constitution and by-laws part of insurance contract and binding on both 
parties. Grand Lodge, Knights of Pythias of Alabama v. Hannington. (Ala.) 
Fraternal benefit society and one insured therein were both bound by provisions in 
benefit certificate and by-laws of society respecting effect of failure to pay premiums 
promptly, unless such provisions were waived by insurer. Order Railway Conductors of 
America v. Skinner. (Ark.) , 
Provisions in constitution of mutual benefit society limiting payment for total disability 
to specified disabilities and providing that all other claims for total disabilty be 
addressed to benevolence of society held valid, as against contention that provisions 
rendered insurance contract unilateral, were contrary to public policy because attempt- 
ing to divest courts of jurisdiction, and were abrogated or rendered ambiguous by pre- 
amble stating society’s purpose was to protect families of members. Gabrell v. Grand 
Lodge Brotherhood of Railway Trainmen. (Ga.) ; 
Where mutual benefit life policy expressly makes association by-laws part of contract 
between association and insured, insured is charged with knowledge of provisions of 
by-laws and is bound by terms thereof. Damon Mut. Ben. Ass’n v. Hoffman. (Okla.) 
§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 
719(1)—Fraternal benefit insurance corporation having reserved right. to amend by-laws, 
provision requiring proof of actual death of member to secure benefits, which prevented 
recovery under presumption of death from unexplained absence, had retroactive effect, 
though adopted two years after member’s disappearance. Amendment. of constitution 
and by-laws of fraternal benefit insurance corporation to require proof of actual death 
of member held not unreasonable. Shapiro v. Independent Order, Brith Abraham of 
United States of America. (N. Y.) 
719(1)—Fraternal benefit association's liability on insurance certificate expressly making sub- 
sequent amendments to constitution or by laws binding on parties held governed by 
amended constitutional provisions existing when insured died, not those prevailing when 
certificate was issued Fraternal benefit association, under insurance certificate making 
subsequent amendments to constitution or by-laws binding on parties held entitled to 
make reasonable changes in_ constitution and by-laws including amendment eleminating 
exception originally contained in institutional provision relieving association from liability 
for injuries intentionally inflicted except those inflicted for sole purpose of burglary or 
robbery. Validity of amendment to constitution of Order of United Commercial Travelers 
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of America eliminating exception originally contained in provision relieving order from 
liability for benefits for injuries intentionally inflicted, except those inflicted for sole 
purpose of burglary or robbery, held governed by laws of Ohio, not laws of New York 
where insured’s application was made and signed. Van De Water v. Order of United 
Commercial Travelers of America. (U. S.) ¢ i 
§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Policy issued by fraternal benefit society designating as warranties answers to 
questions in application is avoided where answers are untrue and material. Brother- 
hood of Railroad Trainmen v. Daniels. (Tenn.) 
(5). Statements as to health. 
723(5)—False answer in application for fraternal benefit insurance, to be material so as to 
avoid policy where answer constitutes warranty, must suppress information of disease 
which is permanent, habitual, and constitutional ailment bearing upon general health 
and continuance of life, but failure to mention slight and temporary illness when not 
specifically and directly inquired about does not avoid policy. False answers in appli- 
cation for insurance in fraternal benefit society were material so as to avoid policy, 
where evidence suppressed showed a material impairment of applicant’s health, notwith- 
standing applicant did not die of ailment he had had and suppressed. Pleurisy and 
enlargement of liver, though in sense “temporary diseases” are “secondary diseases’* 
pointing to existence of other disease, and hence unexplained suppression of information 
that applicant for insurance in fraternal benefit society had such disease‘, when direct 
inquiry had been made, constituted ‘‘material warranty” avoiding policy. Brotherhood 
of Railroad Trainmen v. Daniels. (Tenn.) 
(6). Statements as to medical attendance. 
723(6)—-Where applicant for insurance in fraternal benefit society had pleurisy and enlarge- 
ment of liver six months before making application, false statement in application that 
he had consulted doctor during past five years only for bruised hand from which he 
had recovered constituted ‘‘material warranty” avoiding policy. Brotherhood of Railroad 
Trainmen v. Daniels. (Tenn.) z 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Fair doubt as to meaning of words used in life certificate should be resolved against 
insurer and in insured’s favor. Written parts of life certificate should be construed 
together with printed clanscs and reconciled therewith if possible, but! if printed and 
written clauses are repugnant, wriuwen clauses vill be given effect over more general 
printed ones. Baunigart v. Sovereign Camp, W. O. W. (Neb.) 70€ 
§ 7°97. ASSIGNME*ST OR OTHER TRANSFER. 
§ 729. AS COLLATERAL SECURITY. 
729—Assignee of proceeds of life certificate of mutual benefit association need not have had 
insurable interest in insured, and assignee was entitled to proceeds as against next of kin 
of insured and »eneficiarv who predeceased insured. who designated no other beneficiary. 
Life certificate £ mutual benefit association is a chose in action and is assignable for 
member’s debt to assignee, who mav bring action thereon in his own name. By- 
laws of mutual benefit association prohibiting member from assigning his life certificate 
for his debt were for beneSt of association, which slone could take advantace thereof, 
and next of kin of deceased member could not complain because association failed to do 
so. since they had no vested interest in certificate Sovereign Camp W. O. W. v. Smith 
et al. (CU. S.) 
(D) FORFEITURE OR SUSPENSION. 
§ 744. NATURE AND GROUNDS IN GENERAL. 


744—Forfeitures are not favored in law, particularly in construction of insurance contracts, 
which will be construed to effect forfeiture only to give effect to obvious intention of 
parties. Order Railway Conductors of America v. Skinner. (Ark.) 1169 
§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 
746—Fraternal society’s defense to action on life insurance policy that insured’s local lodge 
was suspended for default in payment of dues at time of insured’s death must be estab- 
lished with literal exactness; member’s rights not being forfeited, if suspension was 
not in strict accordance with society’s laws. Grand Lodge, K. P. v. Yancy. (Ala.) 
§ 749. NONPAYMEN’T OF DUES OR ASSESSMENTS. ; 
§ 750. — DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Fraternal benefit society and one insured therein were both bound by provisions in 
benefit certificate and by-laws of society respecting effect of failure to pay premiums 
promptly, unless such provisions were waived by insurer. Order Railway Conductors 
of America vy. Skinner. (Ark.) 1169 
Where fraternal benefit society, which had issued certificate containing no nonforfeiture 
values, in 1929 authorizedly issued to member new certificate providing that nonforfeiture 
values should be computed as if certificate had been issued on July 1, 1925, nonforfeiture 
values on new certificate held computable as of July 1, 1925. Benjamin v. Sovereign 
Camp, W. O. W. (Kan.) ss 
750—Under substitute fraternal certificate of life insurance, providing that nonforfeiture val- 
ues should be computed as if certificate had been issued on June 1, 1927, values would be 
so calculated, notwithstanding provision that extended insurance values should not be- 
come available until three years from June 13, 1929 so that, where premiums were paid 
until March 31, 1931, insured was entitled to nearly three years’ additional insurance, 
and insurer was liable to beneficiary for insured’s death on October 18, 1932. Sovereign 
Camp, W. O. W. v. Thomas. (Miss.) j ; 
750—Reserve of old insurance certificate issued by fraternal beneficial association held its 
“net value,” as respects question of extended insurance on default in premiums on new 
certificate for which old certificate was exchanged. Where insurance certificate, issued 
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April, 1929, provided that nonforfeiture values should be computed as if certificate had 
been issued April 1, 1923, and insured defaulted after paying July, 1929, premium, insur- 
ed held entitled to extended insurance for period stated in table applicable where default 
is made at end of sixth certificate year. Where one clause of insurance certificate 
stated that nonforfeiture values should be computed as if certificate were issued April 1, 
1923, though it was actually issued April, 1929, while nonforfeiture options stated they 
should not be available until insured had made thirty-six monthly payments, former pro- 
vision, being more favorable to insured, held to prevail. Cain v. Sovereign Camp, W. 
O. W. (Mo.) ‘ ; ; 

Fraternal benefit certificate cannot be canceled or annulled for nonpayment of dues af- 
ter insured’s disability, entitling her to benefit, occurred. Gainer v. Supreme Forest 
Woodmen Circle. (Mo.) ; Pe ee . 

Beneficiary was not entitled to labor union death benefit, where member died on 26th 
of month without paying dues for month, no period of grace was provided for, and 
constitution expressly excluded member from benefit standing if dues were not paid on 
or before first of month. Westemeyer v. Journeymen Barber’s International Union of 
America. (Mo.) 

Where new life certificate issued in exchange for old one was to be effective August 
1, 1929, but was to bear date of August 1, 1925, and provided for nonforfeiture 
values and automatic premium loan value to be available after thirty-six monthly pay- 
ments had been made on new certificate, such values were available three years from 
August 1, 1925, and not only after thirty-six payments had been made after 
of new certincate. Baumgart v. Sovereign Camp, W. O. W. (Neb.) 

Under constitution of Barbers’ International Union requiring member to pay monthly 
dues to local union on or before first day of each month and entitling him to sick 
benefits if dues were paid on or before first of month during which sickness began, 
failure of member to promptly pay his dues for certain months prior to month when 
he became sick held not to bar recovery of sick benefits, where dues were paid during 
each of such months, and international union’s share was remitted to it and member 
remained in good standing. Journeymen Barbers’ International Union of America v. 


Bricker. (Tex.) 
§ 753. - - 


issuance 


(1). In general. 


753(1)—Statute providing for protection of fraternal society’s insurance fund applies to its 
governing body, which is not concerned with question whether member’s dues, remitted 
to it by subordinate lodge, were paid in cash. Contention that insured was not member 
in good standing of fraternal society’s local lodge when he died because his dues were 
credited to him for services as janitor held without merit in action on life policy, There 
was evidence that dues were paid in cash and that every responsible agency of society 
having to do with matter recognized that they were paid and that insured was in good 
standing when he died. Grand Lodge, K. P. v. Yancy. (Ala.) 

753 Insurer had no right to cancel policy for nonpayment of premiums, where, under 
"disability provisions, insured was entitled to sum in excess of such accruing premiums. 
Sovereign Camp. W. O. W. v. Cayton (Tex.) 

(2). Person to whom payment may be made. 


753(2)—Grand Lodge, to which subordinate lodge remitted member’s dues, collected by it as 
grand lodge’s agent, cannot be heard to say that such dues were not paid as defense to 
action on life insurance policy. Grand Lodge, K. P. v. Yancy. (Ala.) bhaiacea 
(2)—-Beneficiary under fraternal benefit certificate could prove that dues were paid by 
leposit slip in bank to which dues were customarily paid, notwithstanding that consti 
tution and by-laws of fraternal benefit society required financial secretary to collect 
dues and to issue receipt on form furnished him. Willis v. Brotherhood of Locomotive 
Firemen and Engineemen. (Nev.) 
754 EXCUSES FOR NONPAYMENT. 
Where assessments on life policy issued by mutual benefit 


association were not paid, 
beneficiary could not 


recover on policy because vice president and general manager of 
association solicited policy on representation that he would take care of assessments in 
return for certain goods of insured, since such oral agreement was unauthorized and in 
conflict with association’s by-laws and insured was charged with knowledge of such 
fact Damon Mut. Ben. Ass'n v. Hoffman. (Okla.) 


§ 755 ESTOPP EL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(2). Powers of officers and agents. 
755(2)—Plaintiff. in action on insurance policy issued by beneficial fraternal order to mem- 
ber, in good standing in local lodge when he died, may recover notwithstanding such lodge’s 
suspension for nonpayment of dues, where grand officers waived suspension and continu- 
ed to receive loca! lodge’s remittance of dues by checks. Beneficial fraternal order, au- 
thorizing, through its grand chancellor, continuance of suspended subordinate lodge and 
retaining checks, sent it by such lodge’s officers for dues, without objection until after 
local member’s death, of which such officers had immediate notice, waived lodge’s suspen- 
sion and right to assert such member’s suspension thereby. Beneficial fraternal orders 
grand lodge officers, receiving for order money represented by checks, sent it by officers 
of suspended subordinate lodge, for dues, including endowment premiums paid by mem- 
ber in good standing in such lodge when he died ratified such officers’ receipt of pre- 
miums. Grand Lodge, Knights of Pythias of Alabama v. Hannington. (Ala.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—-Fraternal society, retaining deceased member’s dues, included in local lodge’s re- 
port, which grand lodge officers accepted with knowledge of member’s death, could not 


set up defense that he was not in good standing when he died in action on policy 
insuring his life. Grand Lodge K. P. v. Yancy. (Ala.) 
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(4). Custom and course of dealing. 
(4)—Where course of dealings between parties over period of twenty-four years evidenced 
waiver by association, issuing death benefit certificate, of provisions regarding automatic 
suspension for failure to make timely payments, association was thereby estopped from 
claiming forfeiture. McKinney v. Sussillo. (N. Y.) 
5 NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 

1) Necessity of proceedings to declare forfeiture. 
1)—-Where by-laws of mutual benefit association provided that failure to pay all dues 


ind assessments on certain date should operate to suspend insured from benefits of 


/ 


ssociation until reinstat on certificate of good health, nonpayment of dues and assess- 
ments within time required suspended insured until reinstated as provided in by-laws. 
Damon Mut. Ben. Ass’n v. Hoffman. (Okla.) 
(E) BENEFICIARIES AND BENEFITS. 
INSURABLE INTERE OF BENEFICIARY 
hether 1 tiff in iction ¢ fraternal benefit certificate, alleged in both complaint 
complaint in interver n to have been issued to insured, had insurable interest im 
r’s life, was immaterial. Comegys v. National Union Assur. So (Cal. ) 1178 
PERSONS WHO MAY BE BENEFICIARIES 
STATUTORY PROVISIONS 
Statute, authori g payment of death benefits under fraternal benefit certificate only to 
ber’ t 1usband, or relative by blood to fourth degree, does not preclude 
having wife, husband, or children, from naming his sister as_ beneficiary 
provision that fraternal benefit society member, having no wife, husband, or 
may desig * any person as beneficiary, held not to preclude insured, having 
husband, r lildren, from naming another blood relative within fourth degree, 
s his sister as beneficiary. Comegys v. National Union Assur. Soc. (Cal.) 1178 
INVALID OR INEFFECTIVE DESIGNATION. 
Insurer cannot waive objections to beneficiary where qualifications of beneficiary are 
prescribed b ta neficiary named, not belonging to class which, by rules of 
traternal ind statute re ating it, is entitled to become beneficiary, cannot receive 
benefit . and ptance of assessments paid will not confer such right. Question 
il li wife to > beneficiary of life policy under statute could be 
wife i her son. Minton v. Minton et al. (Okla.) 1239 
BENEFICIARY. 
ED INTEREST OF BENEFICIARY 


t eriiheate of mutual benefit association, and, 
oce ! ( 1 | ible to estate of imsured and not to next 
whi eceased imsured w lesignated no other beneficiary. 

W. O. W. v. Smith et al. (1 Ss pe 
MODE OF CHANGING DESIGNATION 
Issuance and delivery of new certihcate 
of beneficiary 1 insured on new imsurance certificate issued in place of 
id been lost held invalid, and original beneficiary was entitled to proceeds of 
ertificate where requirement of society by-laws that original beneficiary join. in appli 
ition for new certificate was not met, and where new beneficiary, a trust company, 
did not meet with statutory requirements, respecting beneficiaries Equitable Tr 
Co. v. Widows’ Fund of Oasis and Omar Temples of Charlotte. (N. C.) 
(5) Change by will 
Designation of beneficiary in testamentary instrument cannot be recognized when 
lations of benefit association prescribed different mode of changing beneficiary under 
msurance certificate Insurer's testamentary disposition of insurance was ineffective. 
1 1 nsurance certificate were payable to his heirs, where designated 
ised insured, and certificate was made payable to benet 
nsured’s heir id certificate required written notice to change beneficiary. Stoll 
Boyle et al. (Pa.) 
LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
IN GENERAL. , 
disability,”” within sickness and accident insurance certificate, exists where in- 
jury or disease of insured is such that common prudence requires him to desist and he 
does desist from transacting his business. ‘Total disability,” within sickness and accident 
nsurance certificate ean absolute physical inability to work at one’s occupa- 
tion, or to pursue any occupation for wages or gain, but is the inability of insured to 
do substantially all of the material acts necessary to the transaction of the insured’s 
business or occupation in substantially his customary and usual manner. A. B. & C. 
Railroad Ben. Ass'n. v. South. (Ga.) scckacesmarerie teens 285 
Impaired vision of member of fraternal society who claimed to be commercially blind, 
1 ’ ntly lost sight of eyes to extent that he could not distinguish color ot 
is railroad brakeman, held not to entitle him to recover under benevo 
providing for “complete and permanent loss of sight’ of eyes. Brother 

ad Trainmen y. Taylor. (Ky.) 1026 
t issociation’s constitution relieving association from liability for 
leath disability. loss of tin or losses specified in designated items of 
sections held 1 limited to exemptions contained in such items, which referred 
to losses of specific members of body. Fraternal benefit association’s constitution, 
relieving association from liability for benefits for injuries resulting from voluntary 
posure to unnecessary danger, unless in effort to save human life, held to mean human 

life other than insured’s; word “voluntarily’’ therein meaning will to do something. 

Van De Water v. Order of United Commercial Travelers’ of America. (U. S.) 
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§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Failure of local lodge’s chancellor commander, notified of member’s death, to per- 
form duty to notify grand lodge, did not bar recovery on ~~ insuring such mem- 
ber’s life. Grand len. ee ee ee SS eee Meese aeiaes onan 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Fraternal society held not to have waived requirement that insured member furnish 
proof of total and permanent disability within six months of its occurrence by receiving 
member’s dues and having insured examined by its physicians after receipt of proof 
after six-month period. Rule that insurer may not treat contract valid for purpose of 
collecting premiums and invalid for purpose of paying indemnity, nor collect and retain 
premiums while disavowing validity of policy, was inapplicable to defense that insured 
had not filed proof of disability within specified time, since defense did not disavow 
validity of insurance. Brotherhood of Railroad Trainmen v. Woods. (Ky. C. A.) 
789(2)—Notice of disability, coupled with request for settlement by insured, followed by denial 
of liability by insurer, absolved insured from any duty to request printed blanks and 
file formal proof of claim, and insured was not required to plead and prove compliance 
with such formality. Letters and telegrams in which insured stated that he was over age 
70 and disabled and asked for terms of settlement conveyed notice of such facts to insur- 
er, and insured owed duty to furnish information sought, together with proper blanks 
upon which to complete proof of disability in manner acceptable to insurer, which duty 
could not be escaped by evasion or nonaction. Provision in life policy for “making proof 
on blanks furnished by insurer was condition subsequent for benefit of insurer which 
was waived by ignoring insured’s letters that he was. over 70, disabled, and asking for 
terms of settlement, and failing to furnish blanks for insured to complete proof. Pro- 
vision in life policy for furnishing new or additional proof of disability each year was 
for benefit of insurer and was waived by insurer’s failure to furnish insured with blanks 
for such proof. Sovereign Camp, W. O. W. v. Cayton. (Tex.) 
§ 791. AMOUNT OF BENEFITS. 


(1). Death benefits. 
791(1)—Under statute, amount payable under contract of assessment life 
sum named therein. Taylor v. American Mut. Ass’n. (Mo.) 
(2). Benefits for disability. 
791(2)—“Total disability” is a relative term, dependent upon occupation of person involved 
and circumstances of each case, and should not be construed literally, but, as used in 
insurance contracts, “total disability’ means inability to do substantially all of the 
material acts necessary to the prosecution of the insured’s business or occupation, in 
substantially his customary and usual manner. Owens v. 


s v. Sovereign ae Wes, “Oe We 
(S. C.) 


insurance held 


; Wats srecstaraelord aid wines cine g arate ate aiesie as 125 
§ 792. ADJUSTMENT OF LOSS. 


792—Compromise settlement of claim for disability benefits arising out of fraternal benefit 
certificate barred recovery for benefits arising out of pension certificate so long as 


settlement was not reformed or money received thereunder returned. Brotherhood of 
Railroad Trainmen v. Martin. (Ky.) 


§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 
793— Divorced wife who, ‘when insured died, was not one of persons mentioned in statute 
respecting beneficiaries, could not take proceeds of fraternal insurance certificate though 


named as beneficiary, and though beneficiary was not changed after divorce. Minton v. 
Minton et al. (Okla.) 
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§ 797. RIGHTS OF CREDITORS. 
797—Insured’s minor daughter, to whom divorce decree, procured by her mother, ordered 


insured to make payments for daughter’s support, held mere judgment creditor, not 
entitled to proceeds of fraternal benefit certificate after insured’s death as against 
latter’s sister, named beneficiary therein in absence of fraud. Life insurance, taken 
out by insured in another’s favor, is payable to named beneficiary as against insured’s 
creditors and personal representatives, in absence of fraud or contrary statutory pro- 
vision. Insured’s minor daughter held not entitled to proceeds of fraternal benefit cer- 
tificate, maming insured’s sister as beneficiary, on ground that insured promised to 
maintain daughter all her life and take care of her from such proceeds; daughter being 


mere creditor. Comegys v. National Union Assur. Soc. (Cal.) ; 1178 


§ 800. DAMAGES FOR REFUSAL OF PAYMENT. 

800-—In action on policy, judgment allowing 12 per cent. penalty on annual disability benefits 
accruing in 1931 and 1932 and denying 12 per cent. penalty on annual disability 
benefit accruing in 1930 held not erroneous, because insured had separate cause of action 
each year for installment during that year, so that 1931 and 1932 benefits did not accrue 
until after statute authorizing 12 per cent. penalty became effective. In action on policy 
in which judgment was rendered for insured for $600 plus 6 per cent. interest and 12 


per cent. penalty, allowance of $200 attorney fee held not erroneous. Sovereign Camp, 
ee ee a: Se errr es rare rr 


800—Journeymen Barbers’ International Union held not a “fraternal benefit society” within 
statute imposing penalty and attorney’s fee upon such society for delay in paying 
loss. Barbers’ International Union, which does not issue insurance certificates and 
whose death benefits do not exceed $500 and whose disability benefits do not exceed 
$300 in any one year, held exempt from operation of statute imposing penalty and 
attorney’s fee upon fraternal benefit society for delay in paying loss. Journeymen 
Rarbers’ International Union of America v. Bricker. (Tex.) 

(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEM- 
BERSHIP. 
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§ 805. RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(2). Conclusiveness of society’s determination. 
805(2)—Under by-laws of fraternal benefit society by which member was precluded from 
resorting to courts when claim for benefits under insurance contract was rejected by 
society, member had right to show upon proper pleading that he was not given fair, 
reasonable, and impartial hearing, and that he was entitled to an injunction requiring 
tribunals to hear his cause, or, if he had been given a hearing, that action or 


decision of tribunal was arbitrary or fraudulent. Brotherhood of Railroad Trainmen 
v. Martin. (Ky.) ‘ 


§ 809. DEFENSES. 

809—Return of active subordinate lodge’s report by grand lodge’s endowment isted. From 
eliminate name of deceased member and such secretary’s receipt of dues, ro a 
such member by subordinate lodge, after his death, held unavailable to grand | 


defenses to action on policy insuring member’s life. ‘Grand Lodge, K. P. v. Toa ‘Ala.) 
§ 813. PARTIES. 
813—Where beneficiary, designated by insured under life policy issued by fraternal asso- 

ciation, is not within class of beneficiaries permitted by law or by regulations of the 
association to receive the proceeds, insured’s sole heir at law, if within the-eligible class 
under association’s regulations and under statute, is entitled to proceeds, and heir 
may make claim directly against the association and is not relegated to claim against 
insured’s succession after recovery of fund by the succession representative. Hicks 

v. District Grand Lodge No. 21, Grand United , One of Odd Fellows of Louisiana, 
et al. (La.) 

Life certificate of mutual benefit association is a ‘chose in action and is assignable for 
member’s debt to assignee, who may bring action thereon in his own name. Sovereign 
Camp W. O. W. v. Smith et al. (U. S.) 

§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Petition against fraternal benefit association on life insurance certificate held not 
to excuse default in premium payments by allegations that insured was not member of 
association and was not bound by association’s by-laws, referred to in certificate, but 
not attached thereto, where certificate stated that consideration therefor was payment 
of specified dues and referred to lapse for nonpayment of dues, indicating that con- 
tinuance of policy in_force was predicated upon prompt payment of stipulated premiums. 
The Praetorians v. Cowart. (Ga.) a +a 674 
815(1)—Petition by member of fraternal society seeking to recover on benevolent certificate 
held defective in failing to allege proper proof of claim and furnishing of it to defend- 
ant, followed by rejection, before filing petition, which constitution of society specifically 
required. Brotherhood of Railroad Trainmen vy. Taylor. (Ky.) 1026 
815(1)—In action on policy, it was not necessary for insured in his pleadings to negative all 
of defensive matter that insurer might rely upon to defeat payment of policy declared 
upon. Sovereign Camp, W. O. W. v. Cayton. (Tex.) 4 102 
(2). Plea, answer, or affidavit of defense 
815(2)—Insured’s action for old age benefit, answer alleging that insurer was fraternal 
benefit association, that insured accepted certificate and terms and conditions as to consti- 
tution and by-laws, but discontinued payments and thereby stood suspended, and _ that 
insured never before that time surrendered certificate, nor applied for benefit, held not 
demurrable. Guthrie v. Sovereign Camp, W. O. W. (Ky.) 
(4). Issues, proof, and variance. 
815(4)—In action based on fraud and undue influence in obtaining benefit certificate from 
insured, evidence as to insured’s mental condition at time of transactions would afford 
no right to recover; there being no allegations of mental incapacity to transact busi- 
ness. Grand Lodge, Brotherhood of Railroad Trainmen v. Bash. (Ky.) 1022 
815(4)—In action by member of fraternal society to recover on benevolent certificate for 
disability, proof, if sufficient to bring case within ground relied on, could not authorize 
Tecovery if extending beyond averments of petition, since both pleading and proof are 
essential to litigant’s success. Brotherhood of Railroad Trainmen v. Taylor. (Ky.)..1026 
816. EVIDENCE. 
817. —— PRESUMPTIONS AND BURDEN OF PROOF. 


817(1)—There is no presumption of law that beneficiary under fraternal henefici 


813- 


lary cef- 
tificate comes within one of classes prescribed by law, where statute specifically pro- 
vides who may take upon death of insured. Minton v. Minton et al. (Okla.) 1239 
(2). Matters of avoidance or forfeiture. 
817(2)—Burden is on insurer to show forfeiture of life policy for nonpayment of premiums. 
Order Railway Conductors of America v. Skinner. (Ark.) ' 1169 
(4). Amount of benefits. . 
817(4)—Where complaint on life policy alleged that insured’s death resulted directly and 
independently of all other causes from bodily injury effected solely through external 
violent, and accidental means within double indemnity clause, beneficiary had burden 
of proving that death was not result of violence intentionally invited by beneficiary or 
brought about through her connivance. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 
817(4)—In action for disability benefits under contract entitling insured to proceeds of 
specified assessment on other members not to exceed sum stated, insurer had burden of 
showing that assessment would have produced less than such sum. Taylor v. American 
Mut. Ass’n. (Mo.) i : 
$ 818. ADMISSIBILITY. 
(1). In general. 
818(1)—Evidence in action against grand lodge on life insurance policy, issued to member 
of subordinate lodge, as to other subordinate lodges’ accounts with defendant, held rele- 
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vant on question how defendant conducted its business with subordinate lodges. 
Grand Lodge, K . v. Yancy. (Ala.) Pea ie .. 238 
818(1)—In actior n lif icy, admission of testimony that beneficiary had no servant, 
that she did family laundry and all housekeeping, and made all daughter’s clothes held 
irrelevant. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 904 
(4) Death or injury and cause thereof. 
818(4)—In action by beneficiary on life policy in which issue was whether beneficiary killed 
insured, evidence that insured had applied to agent for cancellation of policy and 
insured’s statement in respect to cancellation held objectionable as being irrelevant or 
res inter alios acta. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 904 
819. - WEIGHT AND SUFFICIENCY. 
(1). In generai. 
819(1)—Plaintiff, introducing in eviderice life policy issued by defendant fraternal society, 
proof of insured’s death being given to officer of local lodge and evidence of insured’s 
good standing in local lodge when he died made out prima facie case for recovery on 
policy. Grand Lodge, P. v. Yancy. (Ala.) ; as is 237 
In act I ) f fraternal society to recover on benevolent certificate, evi- 
laintiff made proper proof of claim, followed by rejection, 
substance of facts in application was insufficient to entitle 
| application was for gratuitous benefit, disallowance of which 
quired to recover under section of constitution sued on. 
vad Trainmen vy. Taylor. (Ky.) 1026 
| ted finding that final rejection of beneficiary’s claim under fraternal 
rtificae was made within six months of action on certificate, and hence action 
bs mitation contained in certificate. Willis v. Brotherhood of Locomo- 
Enginemen. (Nev.) 985 
fraternal msurance certificate for ‘total disability’? insured was not 
where proof showed that insured had continued his usual occupation 
not on full time and with somewhat decreased production. Owens \ 
Ww. Oo. W : 
on ong ince or forfeiture. 

. established it insured who sutfered paralysis and practically complete 
loss it from drinking Jamaica ginger knew of permanency of injuries within 
three mor thereafter, and hence his failure to file proof of permanent disability within 
six months of receiving such knowledge prevented his recovery under benefit certificate. 
Brotherhood of Railroad Trainmen v. Woods. (Ky.) 

819(2)—Plaintiff’s uncontradicted testimony in action on fraternal benefit certificate that she 
1 roof of total permanent d h before her alleged suspension as member of de- 
for nonpayment of dues supported judgment for plaintiff. Gainer v. Su- 
Woodmen Circle Mo.) 
| finding that all dues of deceased member of fraternal benefit 
hence beneficiary was entitled to recover under benefit certificate. 
f Locomotive Firemen and Enginemen. (Nev.) 
1 waiver 
justify finding that fraternal benefit society, by repeatedly accept 
ium payments after time for payment expired, waived provision that certificate 
suspende r forfeited for failure to pay within prescribed period. Orde: 
Railway Conductors of America vy. Skinner. (Ark.) 1169 
} Death r injury and cause thereof. 
81914 ‘vidence held fficient to support recovery by member of fraternal society under 
I for disability for impaired vision, where certificate required com- 
3rotherhood of Railroad Trainmen v. Taylor. (Ky.) 1026 
819(4) Ir] f statute permitting presumption of death from unexplained absence 
it is not necessary that court should require evidence sufficient to 

presumption of death. Under by-laws of fraternal benefit insurance 
proof of actual death of member, beneficiary held not entitled 
that court had issued decree declaring assured legally dead afte1 
laine ibsence of more than seven years. Shapiro v. Independent Order, Brith 
ham of United States of America. (N. Y.) 

CONDUCT IN GENERAL. 

OUESTIONS FOR JURY. 
(1) In general. 
Motion for instructed verdict for insured for sum claimed to represent accumu- 


serve for policy held properly dismissed, where no proof was presented to jury 
I in I's action for old age benefit. defended on ground that insured 
failed to make application for benefit, and failed to sur 
how physical disability, directed verdict for insurer held proper. 
Camp, W. O. W. (Ky.) 
e or forfeiture 
et lodge was sole agency through which grand lodge issuing life policy 
ransacted business with members and whether officers of local lodge by long-continued 
urse of conduct had led members to believe that dues and assessments need not be 
1id within time fixed by constitution of grand lodge, and that practice was so general 
to make it reasonably certain that members of local lodge knew thereof and acted 
reon, held for jury. Speck v. Brotherhood of Railroad Trainmen et al. (Minn.) 
Death or injury and cause thereof. 
1 n by beneficiary on double indemnity clause of life policy, whether bene- 
iary killed or procured killing of insured held for jury. Sovereign Camp. W. O. W. 
Gunn ( Ala.) 904 
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§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Refusal of charges that plaintiff could not recover from grand lodge on life insur- 
ance policy, if defendant’s endowment department was in receiver’s hands when insured 
died, held not in error. Grand Lodge, K. P. v. Yancy. (Ala.) 
(2). Death or injury and cause thereof. 
826(2)—In suit on sickness and accident insurance certificate for total disability benefits, 
where answer denied only that insured was totally disabled and questioned only his 
right to recover amount sued for, instruction predicating recovery of full amount sued 
for on finding that total disability existed as alleged held not error. A. B. & C. Rail- 
road Ben. Ass’n. v. South. (Ga.)... 
826(2)—Instruction authorizing recovery by 
certificate for disability for diminution of sight of both eyes, if he was rendered unable 
to perform substantially all duties of his occupation as railroad brakeman or any other 
occupation of value, held erroneous where benevolent certificate required complete loss 
of sight. Brotherhood of Railroad Trainmen v. Taylor. (Ky.) 1025 





